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Bankruptcy and Diligence etc 
(Scotland) Bill: Stage 1

15:00
The Convener: Agenda item 4 is stage 1 

consideration of the Bankruptcy and Diligence etc 
(Scotland) Bill. I welcome to the committee the 
team from the Scottish Executive: Paul Cackette is 
head of the civil justice division; Andy Crawley is 
the bill team leader; Beverley Francis is the bill 
team manager in the civil justice division; and 
Joyce Lugton is the property law team leader in 
the civil law division.

The purpose of the session is for us to be 
briefed by Scottish Executive experts on 
bankruptcy and diligence, who will provide us with 
an overview of the bill. I will then open the floor to 
questions and comments from members. After 
that, we will deal briefly with each of the three or 
four elements of the bill and take members’ 
questions and comments on them. The aim is to 
give us a flavour of the bill’s main provisions, 
without our going into inordinate detail at this 
stage. I am sure that members will read the bill in 
detail over the Christmas recess.

Christine May: It is on my list.

The Convener: I invite Paul Cackette to 
introduce the team and to outline its members’ 
respective roles.

Paul Cackette (Scottish Executive Justice 
Department): I am grateful for the opportunity to 
attend this afternoon’s meeting, with the bill team, 
for the purpose of briefing the committee. The 
convener has outlined a reasonable way of 
proceeding. The bill is large and technical, with 
more than 200 sections and six schedules, so this 
introductory opportunity to bring the bill team 
before the committee is welcome from the 
Executive’s point of view.

On my immediate left is Andy Crawley, who is 
the overarching bill team leader. If the committee 
would find it beneficial, I will ask him to say a few 
opening words about the general structure of the 
bill and its main subject headings. He will be able 
to respond to questions from the committee 
regarding the bankruptcy and diligence provisions.

On my immediate right is Beverley Francis, who 
has been instructing those parts of the bill that 
deal with the establishment of the Scottish civil 
enforcement commission. On my far right is Joyce 
Lugton, who is in a position to answer questions 
on floating charges. I hand over to Andy Crawley, 
so that he can say a few introductory words.

Andy Crawley (Scottish Executive Justice 
Department): The bill comes in four bits and, 
perhaps less helpfully, 16 parts, so it contains 
plenty of detail. The main elements of the bill are 
bankruptcy reform, floating charge reform, 
enforcement reform—the proposed Scottish civil 
enforcement commission and the reform of the 
court officer professions—and diligence, which is 
the largest bit of the bill.

I propose to examine some of the bill’s 
overarching themes. I hope that that will give the 
committee some idea of the policy drivers behind 
what the Executive is doing and some themes to 
pull together different reforms in a fairly large 
package. It will take me about 10 minutes to do 
that. As Paul Cackette has suggested, we are 
happy to take questions after I have spoken or, 
indeed, at any time. One of the main reasons for 
our being here is to answer the committee’s 
questions. After we have completed the initial part 
of the presentation, we will move on to the specific 
reforms in the bill.

I will outline what I think of as the unifying 
themes that drive the Scottish Executive’s view of 
why we need the bill in the first place. Those 
themes, which are explained on pages 16 to 24 of 
the policy memorandum, are a way of 
understanding some of the detailed changes in the 
bill. The five themes, or policy drivers, are: can 
pay, should pay; better information on the 
enforcement system; modernisation of the law; 
removing barriers to business; and striking a 
balance or, more exactly, striking the right 
balance.

The first theme is can pay, should pay. Debt, 
and dealing with debt, is a complex subject; the 
size of the bill helps to drive home that point if 
nothing else does. The Executive intends that the 
bill will bring some order to the system or systems 
that have grown up piecemeal over many decades 
if not hundreds of years. The ultimate aim is to 
have an integrated system of debt management 
and debt relief, with clear remedies for creditors, 
clear protections for debtors and no unnecessary 
overlap, so that we can get rid of any duplication 
that exists.

That will not happen overnight, and the bill will 
not deliver all the Executive’s aspirations. That 
alone is a reason for having a Scottish civil 
enforcement commission to take forward the work 
of the project. However, any journey must have a 
starting point, and the starting point for the bill is 
the can pay, should pay principle. That principle is 
not new; the Executive was promoting it at the 
time of the Debt Arrangement and Attachment 
(Scotland) Act 2002, which replaced poinding and 
introduced the debt arrangement scheme. 

To understand what can pay, should pay means 
on the ground, it is helpful to think about the 
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different ways in which debtors behave and the 
different circumstances in which debtors can find 
themselves. As we see it, there are three classes 
or categories of debtors. There are the won’t 
pays—those who could pay but who choose not 
to. Secondly, there are the could pays—those who 
could pay but not right now and who need more 
time and more support to pay in full. Lastly, there 
are the can’t pays—those who are at the end of 
the road and who have no realistic chance of 
paying what they are due to pay; in that context, 
can pay, should pay means can’t pay, shouldn’t 
pay, so there is a structure to the whole thing. The 
Executive intends that the law, post the bill, will be 
tougher on the won’t pays; will offer more support 
to the could pays; and will be humane to the can’t 
pays. If we deliver all that, we will be happy that 
we have got the main thrust of the bill right post 
implementation.

The next theme is better information. The fact 
that dealing with debt is complex means that it is 
also stressful. People who are in debt are 
extremely stressed and can suffer all sorts of 
consequences as a result. Having clear and 
accessible information is important, and in the 
consultation exercises that the Executive carried 
out before introducing the bill a view that emerged 
strongly was that more, better and clearer 
information was needed. That theme is as much 
an aspiration as a policy, but the Executive has 
certainly done as much as it can to try to get it 
right and to include in the bill the provisions that 
will help to deliver that.

The next overarching theme is modernisation. In 
a sense, the bill is, above all, about modernisation. 
One of the key factors that led to the bill was the 
work of the Scottish Law Commission. There were 
no fewer than six reports leading up to the 
introduction of the bill, so there was a big backlog 
of modernisation work to be carried out. There are 
lots of examples of modernisation in the bill, but it 
might be useful for the committee if I highlighted 
some of them now. In the bankruptcy element of 
the bill, we are taking debtor applications out of 
the courts system, thereby modernising the way in 
which bankruptcy is administered. The floating 
charge element introduces a new register; the 
enforcement element abolishes an old advisory 
council; and the diligence element creates new 
diligences. All those changes are aspects of the 
modernisation drive.

Much of what the bill does is about what might 
be called justice policy, but it is not wrong that the 
bill is before the Enterprise and Culture 
Committee, because removing barriers to 
business is an important theme of what the bill will 
do and what its effect will be.

When looking at the size of the bill, it is useful to 
think of it as overhauling a significant part of the 

Scottish legal system—what might be called the 
effective part of the legal system. Diligence in 
particular is what turns legal rights into cash. It is 
all very well to go to court and get an order, but if 
someone cannot get the money to pay what they 
are due, the order is completely worthless. In 
effect, diligence is what turns a claim into cash in 
the profit and loss account. Getting all the 
measures right will mean that Scotland is a better 
place in which to do business.

Plenty of other things in the bill will make 
Scotland a better place in which to do business. 
We are encouraging early restart with the 
bankruptcy reforms. We are creating a new 
register of floating charges, which will make it 
easier and more efficient for limited companies to 
raise finance and for the finance sector to make 
loans. We are making it harder for won’t-pay 
debtors to hide from their business creditors, 
because a large part of the bill is about opening up 
new assets to enforcement. Those measures are 
all good for businesses, which will get more of 
their money back and therefore be more profitable.

The last theme is striking the balance. Again, 
that is not new—the Executive has aspired to do 
that not only in relation to the bill, but in relation to 
many other measures. Striking the balance was 
one of the important drivers at the time of the Debt 
Arrangement and Attachment (Scotland) Act 2002. 
In dealing with debt, it is almost inevitable that 
competing interests come into play, which means 
that there is almost an inherent conflict in anything 
that the Executive or the Parliament does. The 
public want protection from bad behaviour, but 
people who behave badly want the freedom to 
behave as they wish. Creditors want to be paid, 
but debtors do not necessarily want to pay them 
there and then. All those competing interests need 
to be balanced.

We feel that we have struck the right balance. 
Our reason for thinking so is the length of time that 
we have taken to prepare for the bill. I use the 
word “we” in the big sense. I use it to mean the 
Scottish Law Commission, which has worked on 
some of the issues for 20 years. I also use it to 
mean the Scottish Executive, which has held three 
major consultations on the bill, and spoken 
extensively to a large number of stakeholders and 
tried to take on board their concerns. Some of that 
is covered in the policy memorandum.

We intended the bill to strike the right balance 
and we hope and believe that it does so. We are 
striking a better balance for the public, through 
making it harder for bankrupt debtors to behave 
badly; we are doing that by introducing bankruptcy 
restrictions, which balance the earlier opportunities 
for restart. We are striking a better balance for 
creditors, by making it easier for them to be paid 
when a bank arrestment catches something. 
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Conversely, we are striking a better balance for 
debtors, by introducing a protected minimum 
balance when a creditor arrests a bank account. 
There are lots of examples, but I hope that those 
three at least give a flavour of how we have 
approached some of the issues by examining 
where the balance is wrong. We hope that we 
have got it right in the bill in all those ways.

I have listed the five policy drivers behind the 
bill, which weave in and out of a lot of its detail. I 
am happy to take members’ questions on those 
themes.

The Convener: Thank you. I am sorry about the 
conversation that was going on while you spoke, 
but Murdo Fraser was relaying to the rest of us the 
result of the election for the Tory party leadership. 
It was approximately 132,000 votes to David 
Cameron, compared with 64,000 votes to David 
Davis.

15:15
Murdo Fraser: May I put on record my 

congratulations to my new party leader? I voted for 
him, of course. [Laughter.]

I have a couple of questions on the policy 
background to the bill, particularly in relation to the 
bankruptcy provisions. Recent figures seem to 
show what can be characterised as a surge in 
personal bankruptcies in Scotland over the past 
couple of years. Was that background taken into 
account in the drafting of the bankruptcy 
provisions? Is one of the policy intentions to try to 
reduce the number of personal bankruptcies, or is 
that seen as something that is happening more or 
less separately and for different reasons than as a 
result of the bankruptcy laws as they stand?

Andy Crawley: No; the question whether 
someone is insolvent is really a matter of fact—
someone either can or cannot pay their bills. The 
question is how to deal with the can’t pays and 
what to put in place. In a sense, bankruptcy is 
demand led. Obviously, the Executive does not 
want to see more bankrupts, but to a large extent 
that is not within our control.

Murdo Fraser: I note that one of the provisions 
is to exclude student loans from the debts that 
may be extinguished by bankruptcy. Certainly, 
there is anecdotal evidence to suggest that some 
of the people who are declaring themselves 
bankrupt are graduates who are trying to avoid 
repaying some of the debts that they incurred 
during their student years. The provision may of 
itself help to reduce some of the levels of personal 
bankruptcy. Do you have any evidence or figures 
to support that suggestion?

Andy Crawley: We have quite a lot of figures, 
which we can supply to the committee. In 

essence, our position is that we have no evidence 
to suggest that students or former students who 
make themselves bankrupt are driving up the 
bankruptcy numbers. If anything, the evidence 
suggests that there has been a slight dip in the 
numbers over the past year—fewer students seem 
to be making themselves bankrupt—but I would 
not like to read anything into that. The main 
change probably relates to there being a lot more 
students around. It is therefore inevitable that, as a 
percentage of the population, more students and 
former students will go bankrupt.

Murdo Fraser: In some ways, the bankruptcy 
provisions in the bill reflect the provisions in the 
Enterprise Act 2002, which is in operation south of 
the border. Will you say a little about how the 
experience in England and Wales informed the 
policy making on the bill?

Andy Crawley: Our starting point was that we 
thought that the bill would be a good thing. We 
thought that Scotland should have something that 
made for a level playing field across the UK, 
particularly in the context of business start-ups 
and other economic issues.

Nothing has happened to make us think that that 
was the wrong approach to take. As I am sure the 
member is aware, some press reports have said 
that bankruptcy numbers in England have 
increased because of the reforms down south. 
Again, we have neither any evidence of that nor 
any reason to think that that is a factor. Generally 
speaking, bankruptcy rates are rising in similar 
numbers across the whole of the UK.

Murdo Fraser: Thank you; that is helpful.

Christine May: Thank you for breaking down 
the subject into something that I can get my head 
around. I was feeling quite intimidated by the scale 
of the bill. I have a couple of questions that stem 
from my reading of the briefing notes and from 
what you said. They relate to some of the work 
that I have done in regeneration areas and in 
places with significant levels of long-term 
unemployment. I am thinking of the effect of 
sequestration and bankruptcy on those who wish 
to serve on boards or get jobs in financial 
institutions, for example. Will the bill deal with 
those issues?

Andy Crawley: The intention is that we will 
move from a system of fixed bankruptcy 
restrictions to a more flexible system, under which 
it will be possible for restrictions to be tailored to 
the circumstances of the particular person. They 
would no longer be a debtor in that situation.

Bankruptcy is an issue that spreads widely 
across all sorts of policy areas, which can make it 
difficult for everything to be pulled together. We 
are clear about what we are doing with the core 
restrictions that relate to credit and business 
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activity. We are working on pulling in other 
interests, for example disqualifications from 
holding office and from being in employment.

By and large, there are no legal employment 
restrictions on former bankrupts—the issue is 
about how companies view such people. We hope 
that the bill will encourage rehabilitation on the 
personal and legal levels, where appropriate. That 
will not always be appropriate but, in the situations 
that you mentioned, it might well be.

Christine May: To set the context, I remind the 
committee that I am a member of a steering group 
of the Financial Services Skills Council. Until I 
joined that group, I had not realised that financial 
services institutions sometimes find it difficult to 
recruit from target areas because of the credit and 
bankruptcy history of many people who live in 
those areas. Has that issue been discussed with 
financial institutions during production of the bill?

Andy Crawley: No, but that is an interesting 
point that I would like to follow up.

Mr Stone: In producing the bill, has 
consideration been given to the companies act as 
it presently sits and, if so, what will the 
consequences be for the act as the bill 
progresses? Will it have to be tweaked or 
amended?

Andy Crawley: Do you mean the Company Law 
Reform Bill that is before the UK Parliament?

Mr Stone: I am thinking of the classic 
Companies Act 1985, which says that, where a 
trader is trading in the knowledge that their assets 
do not meet their liabilities, terrible things happen. 
There is a link between that and bankruptcy. In 
producing the bill, were you mindful of the 
principles that were enshrined a long time ago in 
the companies legislation and which have 
subsequently been amended over the years?

Andy Crawley: Yes. The disqualification regime 
in the Companies Act 1985 is the mother of the 
bankruptcy restriction regime. Our view is that that 
has worked successfully for limited companies and 
that extending the principles into personal 
insolvency will create a better system for 
everyone, not just for people who have limited 
company businesses.

Mr Stone: Will the bill have ramifications for the 
1985 act?

Andy Crawley: No.

Susan Deacon: Thank you for your helpful 
briefing and summary of the bill. I accept that, in 
any bill, particularly one such as this, the devil will 
ultimately be in the detail, but I have two broad-
brush big-picture questions for right now, right 
here. First, on the general approach that you have 
outlined and under the general principles of the 

bill, what significant points of disagreement or 
differences in perspective have emerged in the raft 
of debate and deliberation that has taken place? 
Our detailed briefing points to all sorts of details on 
which opinion is evenly divided, but are there any 
particularly significant areas of disagreement to 
which you wish to alert us as we engage initially in 
the process?

Andy Crawley: When we come to later parts of 
the briefing, I plan to let the committee know who 
has a view to express, although I will not 
necessarily express that view for those people. 
The main concerns are about the introduction of 
new diligences. Introducing a new diligence of any 
kind impacts on a range of interests, so people are 
naturally concerned that the Executive should get 
the balance right. That is probably the main focus 
for concern of the kind that I think you mean. 
Generally speaking, many people have come to us 
and said that they are not too happy with one 
aspect, but that they are okay with another one.

Susan Deacon: In a similar broad-brush vein, 
what methodology has been used to test the 
provisions that you are putting forward against the 
experiences of those who have had to engage 
with the process that has been followed until now, 
at the hand of either the Executive or the Scottish 
Law Commission? Obviously, many umbrella 
bodies and interest groups have engaged with the 
process. Are we talking about a consultation 
document that has looped round the same set of 
interest groups several times, or seminars and 
discussions with practitioners and individuals who 
have direct experience of bankruptcy?

Andy Crawley: Both, or perhaps all three. I 
cannot say how the commission approached its 
work, but the Executive has tried to take both a 
quantitative and qualitative approach to gathering 
evidence and forming opinions. The statistics, 
which are in the policy memorandum, are all 
available publicly; we have not needed to go out 
and procure them. We have instructed research 
around the debt arrangement scheme, which is 
on-going.

On qualitative research, we have spoken to a lot 
of stakeholders. In relation to bankruptcy reforms, 
members of my team and I have been to a lot of 
insolvency discussion group meetings. We took 
the bill team on a road show, as it were, last 
summer. We went to Inverness, Aberdeen, 
Dumfries, Dundee, Edinburgh and Glasgow. We 
advertised the events publicly in the hope that we 
would get members of the public to come along, 
which we did. I suppose that with the bill being a 
year away, there was not the immediate interest 
that there would be if we were to do the same 
thing now.

The Convener: I have not read the bill or the 
policy memorandum; it will be my Christmas 
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reading. Does the bill deal with the issue of bank 
arrestments?

Andy Crawley: Yes.

The Convener: Sympathetically?

Andy Crawley: We certainly think so. We are 
aware of the previous bills that have been 
introduced to Parliament, including your bill, 
convener. The Scottish Law Commission also 
considered the matter. We have not necessarily 
followed the path that others have suggested, but 
we believe that what we have will work and will 
address the particular worry about people’s bank 
accounts being cleared out on arrestment.

The Convener: Thank you.

The Public Petitions Committee heard evidence 
a couple of months ago from a chap from the 
Aberdeen area who had been made bankrupt. It 
sounded as though his was a genuine case of 
mistakes and various problems arising from HM 
Revenue and Customs. It strikes me that the 
preferential creditor is always HM Revenue and 
Customs. Does the bill address the issue of 
preferential creditors?

Andy Crawley: It does not need to, because 
there are no preferential creditors, at least not in 
the sense that I think you mean—that of public 
creditors. HMRC and local authorities feature so 
much in these cases because they are much more 
likely than any other creditor to take that kind of 
action. It is not that they have any special claim.

The Convener: Right.

There are four elements to the bill and 16 parts. 
I think that we are always better to get a general 
overview and not to try to absorb too much detail 
all at once. However, it would be useful if you 
could cover briefly the main provisions under each 
of the four elements. With the exception of Murdo 
Fraser, none of us is a lawyer and we are trying to 
absorb the general principles of the bill before we 
get into too much detail. A brief overview would be 
helpful.

Paul Cackette: That makes sense.

The Convener: We will perhaps stop for 
questions after the first two elements and then 
take the second two, just to break it up a bit.

Paul Cackette: It seems sensible to take them 
in the order in which they appear in the bill. 
Bankruptcy is first, then floating charges, then 
enforcement and land attachment.

15:30
Andy Crawley: We have some slides, which are 

structured in a way that should give you the 
overview that you are looking for. We start with 
what the existing law is, why we think it needs to 

be changed, what the bill does and who we think 
will have a view on the matter—in essence, those 
are people to whom we have spoken and who we 
know have views. As far as we could, we have 
taken those views on board.

The Convener: The structure is helpful.

Andy Crawley: In relation to bankruptcy or 
sequestration—which is, in fact, the name for 
bankruptcy in Scotland—it might be useful to say 
that my take on the matter is that bankruptcy is not 
just sequestration. Anything that means that 
someone is dealt with formally as an insolvent 
individual is, in effect, bankruptcy. We have 
sequestrations and protected trust deeds—the 
committee might hear more about protected trust 
deeds as the bill runs its course—both of which 
are forms of insolvency. The bankruptcy element 
deals primarily with sequestration, which is what 
most people think of when they think of
bankruptcy.

The existing situation involves a fixed three-year 
sequestration period. That is it. If someone is 
bankrupt, it is for three years and that is the end of 
it. With standard bankruptcy restrictions, everyone 
is treated in the same way for the same length of 
time. When the debtor is discharged, the 
restrictions fly off. The core restrictions mean that 
the person cannot take credit without telling 
people that they are bankrupt or act as the director 
of a limited company. There are a lot of other 
things that bankruptcy prevents, including being 
an MSP.

Under the existing law, people who go bankrupt 
often have an income and are employed. They are 
either won’t pays or could pays who could make a 
contribution towards the money that their creditors 
are due. However, it is difficult to ensure that that 
happens.

At the moment, there is no sunset clause for 
unrealised assets. When someone goes bankrupt, 
everything that they might own goes into the 
bankruptcy. The fact that they are discharged later 
does not mean that they get anything back. Many 
people who go bankrupt have the misconception 
that, if something has not been dealt with in the 
three-year period, they will get it back. However, 
that is not so. What we have at the moment is a 
light-touch regulation on protected trust deeds, 
which are a significant form of bankruptcy. The 
policy memorandum shows that there are roughly 
3,000 sequestrations and roughly 6,000 protected 
trust deeds. Most people who go bankrupt are not 
sequestrated at all; they sign protected trust 
deeds.

Why should we change bankruptcy law? First, 
we think that there is an opportunity for people to 
restart more quickly once they go bankrupt. 
Secondly, we think that the public will be better 
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protected if we have a system of flexible 
restrictions rather than a one-size-fits-all 
approach, which we have at the moment.

The Executive has reviewed the way in which 
the bankruptcy and sequestration process works 
and we think that it could be run more effectively 
than it is at the moment. We think that the present 
balance is not in the right place and that a better 
balance could be struck between debtors and 
creditors.

The Convener: When you say that the balance 
is not right, do you mean that it favours the 
creditor or the debtor?

Andy Crawley: That is the difficulty about 
striking the balance. There are ways in which the 
system could be better for creditors and there are 
ways in which it could be better for debtors.

I will deal with creditors first and return to the 
point that was made about won’t pays. The 
incomes of people who go bankrupt can be quite 
high, which may be surprising, but creditors 
currently find it nigh-on impossible to get any 
money from people who can afford to pay money 
from their income. We think that that is wrong, that 
the balance has been struck in the wrong place 
and that it should be easier for people who can 
pay to do so. Therefore, we want to introduce 
income payment orders to deal with the matter 
and to strike a new balance.

With respect to debtors, we think that the 
balance is wrong when people believe that they 
will get their property back if it is not dealt with 
during the sequestration period and that the law 
should be changed to reflect the reality as people 
see it, so that if a trustee does not deal with 
somebody’s home during the bankruptcy, it will go 
back. The onus will therefore be on creditors to 
deal with things properly rather than simply leave 
them sitting around potentially for years. That 
happens at the moment.

The Convener: So the age-old trick of a man 
transferring everything to his wife’s name or doing 
something similar will not be possible or effective 
in the future.

Andy Crawley: Things will stay the same in that 
respect. Large parts of personal and insolvency 
law will not be changed. You are referring to 
gratuitous alienations—I am sorry, but a bit of 
jargon sneaked in there; I will try to keep the 
jargon that I use to a minimum. A person’s 
handing over everything that they own to 
somebody else and then merrily declaring 
themselves bankrupt does not work now and will 
not work in the future. Things will stay the same in 
that respect.

Murdo Fraser: You should have gone to law 
school, convener.

The Convener: Yes.

Andy Crawley: The bill will introduce a one-year 
discharge from sequestration—or, to be more 
exact, the potential for a one-year discharge. A 
discharge is not necessarily guaranteed, but it is at 
least possible. Two-year to 15-year bankruptcy 
restrictions and income payment orders and 
undertakings will be introduced. That takes us 
back to what I said about bankrupt people who 
can and should pay.

Sequestration business will be taken out of the 
courts as far as possible. Much of that business is 
currently dealt with in the Court of Session, but we 
see no reason for that—it is completely 
unnecessary. Creditor bankruptcies will be moved 
to the sheriff courts, which will be local for people 
who are faced with bankruptcy, and we want to 
take debtor petitions out of the courts altogether. 
Therefore, debtors who cannot pay and who want 
to make themselves bankrupt will not need to go 
to court—they will be able to apply administratively 
to the Accountant in Bankruptcy. We think that one 
benefit of that will be that the consequences of a 
person making himself or herself bankrupt will be 
much more apparent if they go down that route 
because plain English will be used. Fewer phrases 
such as “gratuitous alienation” will be used; rather, 
people will tell it as it is in language that everyone 
can understand.

The Convener: I have come across the role of 
the Accountant in Bankruptcy in dealing with a 
constituency case. To whom is he responsible? Is 
proper accountability built into the process for the 
work of the Accountant in Bankruptcy?

Andy Crawley: We think that proper 
accountability exists. The Accountant in 
Bankruptcy is a she—Gillian Thompson is the 
chief executive of the Office of the Accountant in 
Bankruptcy. She is an office holder in the Scottish 
Administration. The Accountant in Bankruptcy has 
been around for many years, but the Bankruptcy 
(Scotland) Act 1985 formalised the role. In 
essence, the Accountant in Bankruptcy supervises 
bankruptcies and ensures, as far as possible, that 
they are properly administered. She supervises 
the insolvency practitioners. I am glossing over 
much of what she does, but we think that she 
performs an important role and that she can, in 
fact, do more to ensure that creditors and debtors 
get what they should get.

The Convener: What does someone do if they 
are unhappy with the service that they receive 
from the accountant in bankruptcy? Is the 
accountant covered by the public services 
ombudsman?

Andy Crawley: Yes. The accountant is part of 
the Scottish Administration. She is a civil servant 
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and the people who work for her are civil servants, 
too.

The Convener: They were recently relocated to
Irvine, I think—is that right?

Andy Crawley: Yes, temporarily, as it turns out.

Lastly, the bill makes it possible for Scottish 
ministers to make regulations dealing with 
protected trust deeds. We think that that is 
important because there are many more protected 
trust deeds than there are sequestrations. That will 
be the subject of a separate consultation, which 
the committee will be copied into. You will be able, 
if you so choose, to express a view on what the 
Executive proposes to do with protected trust 
deeds.

Michael Matheson: I seek clarification on the 
existing law. The second bullet point on your slide 
on standard bankruptcy restrictions up to the point 
of their discharge states that the bill will introduce
“2 to 15 year bankruptcy restrictions”.

Andy Crawley: Yes.

Michael Matheson: Under the existing law, 
what would be the normal or average timeframe 
for bankruptcy restrictions?

Andy Crawley: Three years—the restrictions 
last as long as the bankruptcy does. The bill will 
break the link between the bankruptcy and the 
restrictions, so that the restrictions will last longer 
than the bankruptcy. I find it easier to think of what 
we are doing as moving from a three-year fixed 
bankruptcy system to a one-to-15-year flexible 
bankruptcy restriction. That is a relatively crude 
way in which to put it, but it conveys the essence 
of what we are doing. We are not saying that 
everyone is let off after one year, as that is 
presented as being soft on debtors—and it would 
be soft on debtors if that was what we were doing. 
However, that is not what we are doing. We are 
moving from a rigid system to a flexible one that 
we think will provide better protections for the 
public.

That is perhaps a good point at which to say 
who we think may have a view on that specific 
reform. We have spoken to Money Advice 
Scotland and Citizens Advice Scotland about the 
large package of reforms in the bill, rather than on 
this specific issue, but we think that they will have 
a view on it. The Institute of Chartered 
Accountants—essentially, the insolvency 
practitioners—will obviously have a view on 
anything involving sequestration and protected 
trust deeds. Finally, the legal professions will have 
a view on any law reform package.

The Convener: In drawing up the bill, did the 
Executive speak to anyone who has been 
declared bankrupt?

Andy Crawley: We see a lot of casework. My 
branch sees a lot of ministerial correspondence 
cases.

The Convener: Did you consult people on the 
various policy points relating to being made 
bankrupt?

Andy Crawley: Yes, we did. We have received 
responses to the consultation. One of the reasons 
for having the roadshows last summer was to 
enable people to speak to us about their personal 
experiences. At most of the roadshows, people 
who had been sequestrated or who had signed a 
protected trust deed related to us their particular 
experiences, which they wanted us to understand. 
Generally, they were in favour of reform. The bill 
addresses most of the concerns that were put to 
us directly by people who had been insolvent.

Shiona Baird: Let us consider the other side of 
things. Did you receive representations from 
creditors who have suffered through being unable 
to recover money that they were owed? I am 
thinking specifically of businesses.

Andy Crawley: Surprisingly, no. Part of our 
concern about the existing structures is that 
creditors do not have a sufficiently strong voice. 
Because I am not a creditor, I cannot speak for 
them, but my impression is that there is a degree 
of fatalism about what goes on in insolvency. 
Creditors seem to take the view that the game is 
up and there is no point in worrying about anything 
that follows on from it. Of course, that is not the 
position that the Executive takes. Its position is 
that it will fix the system for creditors, even if they 
have not asked for that. Generally, creditor 
concerns are well rehearsed in professional 
journals and reports. There are many ways in 
which creditors’ views are understood. To an 
extent, the insolvency practitioners who represent 
creditors speak on their behalf. Creditors’ 
representation is indirect rather than direct. 

15:45
Christine May: The language in which 

individuals receive information from insolvency 
practitioners is often obscure, to say the least, 
although I accept that there have to be legal forms 
of words. However, my son, who was employed in 
a firm that went bankrupt, received letters that I 
had difficulty with—I struggled to make any sense 
from them of what he was supposed to do. I take it 
that that issue is not dealt with in the bill.

Andy Crawley: It is not dealt with directly in the 
bill, as it is the kind of issue that we normally deal 
with through subordinate legislation. However, it is 
certainly our intention that, post reform, things will 
not appear in quite the legalistic way that they do 
at present. Ultimately, we can only encourage 
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people to use less jargon; we cannot make them 
do so. However, we will do what we can. 

The Convener: Can you give us an overview on 
floating charges? 

Andy Crawley: Even better, I can hand on to a 
colleague.

The Convener: I am just looking at how full the 
public gallery is: do not let anyone tell you that 
bankruptcy is not popular. 

Joyce Lugton (Scottish Executive Justice 
Department): It might help the committee if I 
explained first what a floating charge is. 

The Convener: It would. 

Joyce Lugton: Briefly, it is a kind of security 
that is granted to a company or to a limited liability 
partnership. It is not a personal loan. When 
looking for a loan, companies will often not have a 
physical property that is available for security 
against the loan. That may be because the 
company has an existing mortgage over its 
premises or because the premises or equipment 
are leased. In such cases, a charge is granted that 
floats across the assets of the company. If the 
company goes bankrupt, the charge will 
descend—the technical term is “crystallise”—on
whatever assets happen to be available. The 
floating charge is ranked in a particular order of 
priority when it comes to satisfying the creditors. 

The law on floating charges—the law that we 
seek to reform—is that floating charges must be 
registered within 21 days of being granted. They 
are registered at Companies House, not in the 
form of the deed itself, but in the form of 
particulars of the deed. That is where the trouble 
lies. First, there is a hiatus in the 21-day period, 
during which there is a kind of blind spot—it will 
not be evident to everybody that there is a floating 
charge, because it is not yet on a register. That 
means that a company could, for instance, seek a 
second floating charge, or a third. The creditor 
would not be aware of the complete financial 
picture. 

The objective of this small part of the bill is to 
provide greater clarity and transparency so that 
people will be aware of the financial situation in 
such circumstances. The intention is for there to 
be a Scottish register of floating charges and for 
charges to be created, or to become effective, at 
the point of registration, so that the blind period of 
21 days disappears. In addition, the deed itself will 
be registered, rather than the particulars of it, 
which will mean less scope for inaccuracy on the 
register. Again, that is a transparency issue. There 
will also be arrangements for facilitating advance 
notice of charges. However, that is to descend into 
a level of detail that we do not require just now. 
From what I have described, the committee can 

see that the list of stakeholders, which is shown on 
the fourth slide on floating charges, is as one 
would expect. The issue is a technical one, which 
is of interest to a limited range of groups of people. 

The final point that I wish to make, which is not 
covered on the slides, is that consequential 
amendments will be required to be made to UK 
legislation. Those amendments, which will need to 
be processed at Westminster, relate to reserved 
matters that cover Scots law and involve 
unscrambling the current registration 
arrangements. We are in close touch with the 
Department of Trade and Industry on that point 
and it has agreed to take the matter forward. We 
will continue to liaise closely with the DTI to 
ensure that the two legislative regimes dovetail 
and that the respective measures will be 
commenced at the same time. The vehicle that is 
being used at Westminster is the Company Law 
Reform Bill, which was introduced at the beginning 
of last month. 

The Convener: Let us now take a brief overview 
of enforcement matters. [Interruption.] I am sorry—
Murdo Fraser wishes to ask a question.

Murdo Fraser: I am sorry to be the committee 
geek on this issue—

The Convener: I am glad that we have a geek.

Murdo Fraser: My question is about floating 
charges. I would probably know the answer to this 
if I had read the bill and remembered the correct 
section, but will it still be necessary to register 
floating charges at Companies House?

Joyce Lugton: That aspect will be taken up by 
the DTI. Strictly speaking, it is a reserved matter. 
The Scottish Law Commission recommended that 
such an action should not be necessary. It 
recommended that the company should be obliged 
to keep a register of all charges at its registered 
office and that it should be obliged to show any 
potential creditor or interested party what is on that 
list. In addition, the company would be required, 
as part of its annual return to Companies House, 
to have a list of registered charges. 

The Committee of Scottish Clearing Bankers is 
not entirely happy with that aspect of the Law 
Commission’s recommendations and we have 
been holding discussions with it on the matter. I 
expect that we will be widening those discussions 
to include other organisations, such as the Law 
Society of Scotland. We will also be discussing the 
matter with the DTI.

Christine May: If Murdo Fraser is the committee 
geek, may I be the geekess? It was stated earlier 
that there would no longer be preferential 
creditors. If that is the case, where is the point in 
the provisions? It seems that the early bird would 
have the advantage. 
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Joyce Lugton: Yes. That refers to a different 
aspect, in which I am not an expert. You are quite 
right. As far as floating charges and other forms of 
secured charges are concerned, there is a ranking 
order. When you come to consider that level of 
detail, provisions will be coming before you that 
contain ranking information. 

The Convener: That is something to look 
forward to.

Christine May: Absolutely. My Christmas 
stocking is even more exciting.

Karen Gillon: I am not a geek at all and I come 
to the subject on a very steep learning curve. If the 
company holds the information, what will the 
sanction be if it does not pass it on?

Joyce Lugton: I guess that the ultimate 
sanction would be that the creditor would examine 
what was being presented very closely and would 
not lend if they smelled a rat. I presume that it is 
perfectly possible for a company to mislead a 
creditor, as the Scottish provisions contain nothing 
in the way of a criminal sanction.

Karen Gillon: Am I right to assume that, if the 
21-day rule was done away with, the current 
position would be that a creditor could check with 
Companies House whether such a charge 
existed?

Joyce Lugton: No. The current position is that 
the registration is made at Companies House and 
a company has 21 days to make that registration 
but, during that period, there is pretty well 
complete invisibility.

Karen Gillon: I am just struggling to understand 
what the position would be—

Joyce Lugton: It is not easy stuff.

Karen Gillon: Let us assume that the 21-day 
rule was done away with. What would happen if 
creditor 1 came along and was granted a floating 
charge but, when creditor 2 came along, the 
company did not tell them about creditor 1?

Joyce Lugton: Creditor 2 would be able to 
consult the register, because it will be public and 
searchable.

Karen Gillon: That is fine. By whom will it be 
held?

Joyce Lugton: The Keeper of the Registers of 
Scotland. 

Karen Gillon: Okay. I asked because that was 
not entirely clear.

The Convener: I think that we are ready to 
move on to enforcement.

Beverley Francis (Scottish Executive Justice 
Department): I will deal with the proposals in the 

bill for the establishment of a new public body—
the Scottish civil enforcement commission—and 
the reform of the enforcement officer profession. 

The first thing to say is that, in Scotland, civil 
enforcement is a private matter, which means that 
parties that are involved in court action are 
responsible for that action and for its funding. 
However, there is a profession of enforcement 
officers who serve a public function in that they are 
responsible for the delivery of witness citations, 
the service of court documents and the general 
enforcement of court orders in relation to debt and 
other matters. Those people are called sheriff 
officers and messengers-at-arms. At the moment, 
there is a two-tier profession. The easiest 
explanation is that messengers-at-arms deal with 
matters to do with the Court of Session and sheriff 
officers deal with sheriff court matters.

The Convener: I am led to believe that one of 
the bill’s provisions makes a distinction between 
those companies that are required to be owned, 
controlled and run by qualified messengers-at-
arms and those companies that employ, but are 
not owned by, messengers-at-arms, on which 
there are restrictions. I might not have got that 
entirely right.

Beverley Francis: I am aware of the issue to 
which you allude. Essentially, commissioned 
officers are commissioned individually—once they 
have undertaken a qualification to become a 
sheriff officer or a messenger-at-arms and 
completed their professional training, they are 
commissioned by an individual sheriffdom to 
operate in that area. Although they are 
commissioned as individuals, on occasion they 
form themselves into companies. A number of 
those organisations are limited partnerships and 
others are simply small businesses.

One of the issues that it is important for the 
committee to understand is that, although sheriff 
officers and messengers-at-arms have a formal 
role in relation to work that is commissioned by the 
courts, a number of the firms in which they are 
involved also undertake informal debt collection 
activities—that is to say, the recovery of debt that 
has not been formally decreed in court. It is in that 
area that concerns have been expressed during 
our consultations and considerations. We want to 
move towards a system of regulation for both 
informal and formal debt collection by professional 
officers.

We have also consulted on the ways in which 
officers form businesses and on how such 
businesses should conduct themselves. We 
carried out a secondary consultation as part of our 
work leading up to the initial publication of the bill 
to elicit views on whether further restrictions 
should be applied. We considered whether the 
partners in businesses should be able to operate 
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without being commissioned officers. I think that 
that is the point that your question referred to, 
convener.

Our view is that, to avoid potential conflicts of 
interest between the parts of a business dealing 
with informal and formal debt collection, there 
should be regulation of any non-commissioned 
officers within the business. We can do that by 
making it compulsory that everyone who is a 
partner in such a business is a qualified officer, or 
we can do it by more informal regulatory means.

16:00
The Convener: As the bill proceeds through its 

stages, we will get into more detail.

Beverley Francis: Yes, I would expect to have 
further dialogue on the detail.

The Convener: Have any aspects of the bill 
been through the Executive’s improving regulation 
unit to assess their impact? For example, has the 
unit been involved in discussions on what will 
happen when you introduce new regulations on 
who can and cannot trade in this area?

Beverley Francis: We have been in discussion 
with the unit, but we have not yet produced a 
formal regulatory impact assessment for the bill. 
When we considered the criteria, we deemed such 
an assessment unnecessary. However, we will 
undertake a regulatory impact assessment for the 
regulations that we will produce through 
secondary legislation—subject to the Parliament’s 
views, of course. We are already making progress 
in identifying the particular business impact.

To put things in perspective, there are only 190 
commissioned officers in Scotland and they 
operate in 28 firms. The number of businesses is 
therefore quite small. We want to work with those 
businesses to ensure that their views can fully 
inform the development of the regulations.

The Convener: I do not want to dwell on the 
matter too much, because we will go into more 
detail when the time comes. However, the issue is 
interesting.

Christine May: We could take evidence on it.

The Convener: Absolutely.

I am sorry, Ms Francis—I interrupted you.

Beverley Francis: That is all right. Lastly, I 
confirm that at the moment officers are 
commissioned by the courts and disciplined by the 
courts. An advisory council of judicial and other 
interests oversees the officers’ work, gives advice, 
and lays out arrangements. That is set out in the 
Debtors (Scotland) Act 1987. Also, the committee 
may wish to pay particular attention to the Act of 

Sederunt (Messengers-at-Arms and Sheriff Officer 
Rules) 1991.

Why change the existing system? Although the 
bill may be difficult for the layperson to understand 
and to come to terms with, the enforcement 
system is at present poorly understood by the 
public. Often, it is not until people are being 
pursued through the courts that they begin to 
realise what the interface looks like in terms of 
access to advice and to information on their rights 
and responsibilities. We therefore feel that there is 
a case for reform.

On the issue of accountability, there is a sense 
of there being too many cooks. The judiciary—the 
Court of Session and the sheriffs principal—are 
involved in matters of discipline. The Act of 
Sederunt (Messengers-at-Arms and Sheriff Officer 
Rules) 1991 set out arrangements for how 
discipline and conduct matters for officers would 
be dealt with. There is also a professional 
association, the Society of Messengers-at-Arms 
and Sheriff Officers, from which I understand the 
committee will take evidence. It has its own 
disciplinary arrangements. 

There is a sense that nobody is really sure 
where accountability lies. Evidence suggests that 
existing disciplinary arrangements are neither well 
used nor understood. In relation to accountability, 
the advisory council is low key. It is not particularly 
hands on; it meets fairly infrequently and does not 
do a lot of proactive work. There is a sense that 
work on accountability is low key and that the 
sheriff officer and messenger-at-arms profession 
does not operate on a proper footing. That makes 
a case for change.

Essentially, we will create a new, unified 
profession. Instead of having sheriff officers and 
messengers-at-arms, we will have a new officer 
profession that will act as one. The suggestion is 
that the office of messenger of court will be 
created—there are references to it throughout the
bill. 

Secondly, the bill will establish a new public 
body—the Scottish civil enforcement 
commission—to oversee and modernise the 
recruitment, training, regulation and discipline of 
the new unified enforcement profession. The bill 
contains a lot of detail about the new commission 
and what it will and will not do. I shall not dwell on 
that, because the schedule on the commission is 
fairly straightforward and easy to understand. The 
enforcement profession is in need of 
modernisation. For example, the Act of Sederunt 
(Messengers-at-Arms and Sheriff Officer Rules) 
1991 suggests that to be a sheriff officer one has 
to be at least 20 and cannot work after 70. There 
are lots of fairly traditional and old-fashioned 
barriers that we need to modernise to bring the 
profession into the 21st century. 
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The third important element of the package is 
that the commission will play a broad role in public 
education and information. We expect the 
commission to produce information about 
enforcement that is easily accessible to members 
of the public. It will explain in simple terms what is 
happening to them with regard to diligence that is 
being done to them and what rights and 
responsibilities they have. 

The last piece in the jigsaw is that there is a 
strong case for compulsory membership of the 
professional body for all officers. At the moment, 
membership is not compulsory; only 119 of the 
190 commissioned officers are members. There 
has been some anecdotal evidence of a schism in 
the professional body and a sense that it is not
responding or modernising. We have worked 
closely with SMASO to help it to deal with some of 
those issues and to use the bill as a vehicle 
through which it can obviously improve and 
modernise itself and become a more effective 
representative body. 

The majority of respondents to our consultation 
welcomed our proposals for the commission. 
There was some resistance from the more 
traditional sheriff officers and messengers-at-
arms, who believed that modernisation would 
sweep away a lot of the traditions and historical 
things that they hold dear. You may hear some of 
that in their evidence. Essentially, that is the 
proposal for the Scottish civil enforcement 
commission. 

The Convener: Thank you very much indeed. 
The fourth element in the package is on diligence. 
We obviously do not have time to go through all 
your slides, so it might be useful if you gave us 
five minutes on the key points. We will spend 
much more time on diligence when we scrutinise 
the bill, but there is a danger of information 
overload. It would be helpful if we just got the 
overview on diligence. 

Andy Crawley: I am happy to do that. I hope 
that the slides will follow the approach that we 
have taken with the rest of the briefing. They can 
be read through quite quickly and will convey a lot 
of the sense of the big picture. 

Essentially, the diligence element does three 
things. One is to reform the existing diligences.

Perhaps I am jumping ahead a little. “Diligence” 
is not a word that people use in everyday 
language. What can I say? It is a Scots term of art. 
It is not really used anywhere else, which does not 
help people to understand its meaning. Crudely 
speaking, diligence is the law of court 
enforcement. More exactly, it is the law of having 
debts paid from assets that belong to the debtor. It 
spills over into other matters, but the big picture is 
that diligence is about debt enforcement and all 

the ways in which creditors can get their money 
back from people who will not pay. Many of the 
reforms are intended to help the could pays and 
the can’t pays, but the big picture on diligence is 
that it is designed to be effective and to help 
creditors to get their money back, one way or 
another.

The popular diligences are largely those for 
which a summary warrant can be used. As I said, 
the most active users of diligence are public 
creditors—primarily HM Revenue and Customs 
and local authorities. A summary warrant can be 
used to arrest earnings and bank accounts and to 
attach assets. Those three diligences are the most 
popular by some margin. The other diligences 
complete the toolbox and ensure that every kind of 
property has a diligence.

First, we are trying to ensure that the popular 
and well-used diligences are fit for the job and that 
we get right things that are not working as well as 
they could. It is fair to say that the bill will do quite 
a lot of fine tuning of existing forms of diligence. 
Nearly all of that arises from detailed work by the 
Scottish Law Commission, which investigated, 
spoke to many stakeholders and consulted. It has 
said what changes it thinks should be made and, 
by and large, the Executive’s view has been that 
those changes are fair enough. This is technical 
stuff and the Law Commission has done the 
spadework, so we will go along with what it thinks 
needs to be done to make the diligences 
technically effective, which is important.

Another big piece of diligence work is on 
ensuring that creditors have a full toolkit. If 
creditors cannot get at some kinds of property, we 
will provide new diligences to give them more 
options: land attachment, residual attachment, 
money attachment and interim attachment. Those 
four diligences are new, to all intents and 
purposes. As a result, the committee will want to 
examine closely how we have balanced them. As I 
said, striking the balance is the key to much of the 
bill. If we are introducing new diligences, such as 
land attachment, we want to ensure that the 
appropriate level of debtor protection is available, 
particularly if someone’s home might be at risk.

Providing better information is the third broad 
theme of diligence reform. As Beverley Francis
said in relation to the functions of the proposed 
Scottish civil enforcement commission, many 
problems in the interface between the state and 
the citizen involve people not understanding what 
is going on, what they have to do and what they 
do not have to do. That means that, for example, if 
the bank accounts are arrested of the could pays, 
or if someone grabs a slice of their wages, they 
may not know that they could apply for time to 
pay. If they are granted time to pay, they are 
protected from enforcement action and have 
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breathing space. That is right—that is how it 
should be.

To ensure that people understand their rights 
and responsibilities, the bill introduces many 
information triggers. The key provision in which I 
think the committee will be interested is that, when 
a creditor wants to take enforcement action, they 
will have to provide the debtor with a copy of the 
debt advice and information package. That is a 
rather ugly term to appear in legislation, but it 
refers to an Executive information leaflet called 
“Dealing with Debt”, which is being piloted under 
the Debt Arrangement and Attachment (Scotland) 
Act 2002.

16:15
The leaflet, which is being sent out to debtors, 

tells them in the plainest language that we can 
manage what diligence is, what different kinds of 
diligences there are and what they can do if they 
face enforcement action. It also tells them what 
their protections are, where they can go to get 
time to pay and, perhaps most important, who they 
can contact to find out how they can get the help 
that they think that they need. The debt advice and 
information package includes a list of local money 
advisers—not money advisers throughout 
Scotland, but a list of 10, 15 or 20 phone numbers 
of advisers in the local area who can provide 
debtors with money advice. A lot of effort has gone 
into the package, as a result of which it should be 
used widely. The bill extends the use of the 
“Dealing with Debt” leaflet, and our intention is to 
expand it to make it more effective and useful for 
could pay and can’t pay debtors.

I turn to questions of balance relating to 
information. The bill enables the information 
disclosure order scheme, which will be a way for 
creditors to find out about the assets of debtors. At 
the moment, the won’t pays find it too easy to hide 
from creditors—effectively, they disappear. If 
Government holds information about debtors that 
might be useful for enforcement purposes, 
creditors should be able to get that information 
and take the appropriate enforcement action. 
Obviously, there are big questions around the 
need to protect people’s personal data and ensure 
that there is a proper balance. That is why the 
scheme will be run through the courts. The courts 
will be the gateway and will ensure that everything 
is run properly.

Earnings arrestment is a widely used diligence, 
but it is not working as it should because the 
people who are involved do not know enough 
about what is going on. Sometimes when a debtor 
is subject to an earnings arrestment, the first time 
that they know about it is when half their salary is 
missing. We do not think that that is right; debtors 
should have more warning about that. Also, 

creditors may not know whether the money is 
being deducted, and we think that they should 
have better information about that. When debtors 
move, information about any new employer should 
be made available. The committee will, no doubt, 
want to consider all those issues. Those are all 
ways in which the bill will improve the level and 
quality of information that is available in the 
diligence process.

That is an overview of the diligence element of 
the bill. The nitty-gritty is in the handouts that have 
been circulated to members.

The Convener: That was helpful. Are there any 
questions on diligence? Murdo Fraser—the 
geek—has a question.

Murdo Fraser: As an aside, I note that the 
Executive is abolishing sequestration for rent. I 
remember from my days in practice that that was 
always a useful sledgehammer for a lawyer who 
was helping a landlord to recover funds from a 
recalcitrant tenant.

My question is on earnings arrestment, which is 
widely used by public authorities, such as local 
authorities in seeking to recover council tax 
arrears. A common complaint from the small 
business community is that the burden of dealing 
with earnings arrestment is placed on the 
employer, who has to jump through lots of 
administrative hoops and get the calculations right. 
That puts a considerable burden on the payroll 
department, especially if it is a small firm. Has any 
thought been given to the idea of permitting 
employers to charge the creditor for the time and 
administration that is involved in processing 
earnings arrestments?

Andy Crawley: We have met representatives of 
the Institute of Payroll and Pensions Management, 
which is an employer representative body, to 
consider all the provisions in the bill and ensure 
that the footprint is as small as possible. Our view 
is that, notwithstanding your comments, earnings 
arrestment is already a well-balanced diligence 
that has—or at least will have, once it has been 
fine-tuned by the bill—a proportionate impact on 
all the people involved. The bill does not break 
new ground but simply tries to get the 
technicalities right.

In answer to your specific question, we believe 
that employers should generally get a bit more to 
compensate them for the work that is involved in 
earnings arrestment. For that reason, we plan to 
increase the fee from 50p to £1.

Murdo Fraser: That does not sound terribly 
generous.

Andy Crawley: Well, it represents a 100 per 
cent increase. The fee will be £1 for each 
payment.
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Murdo Fraser: That will be £1 a month.

Andy Crawley: Over the piece, it will 
accumulate.

It might be helpful to the committee to keep in 
mind the fact that such matters are software 
driven, so employers do not need to work things 
out with paper and pencil. Our reason for speaking 
to the IPPM is that the institute works with 
software suppliers to develop the software that 
employers need in order to operate such systems. 
In that context, I should point out that most legal 
systems have similar provisions and that the 
Scottish system is by no means the worst. We 
believe that the footprint of the earnings 
arrestment provisions is proportionate.

Christine May: Has consideration been given to 
the safety issues that are associated with ensuring 
that a person’s subsequent employer is made 
known? For example, given that many people fall 
into debt after fleeing a violent relationship, issues 
of personal safety could arise if folk can know 
where people have gone and where they now 
work. Has that issue been raised with you?

Andy Crawley: That point has not been raised 
with us. The information is disclosed within a very 
narrow sphere—essentially, to creditors—but I 
suppose that, hypothetically, a creditor could pass 
on the information. However, that has not been put 
to us as a risk.

The Convener: If members are happy and have 
no further questions, let me thank the Executive 
bill team for their helpful introduction to the bill. 
They have given us a lot to think about and to read 
before we see them again in January. We hope to 
appoint a special adviser for the committee before 
Christmas, so we expect that he—unfortunately, 
there are no shes on the short list—will be in touch 
fairly soon after his appointment. I thank the 
witnesses very much indeed.

I also thank the researchers from the Scottish 
Parliament information centre for their tremendous 
effort, which was extremely helpful.

As we will now move into private session, I must 
clear the gallery.

Christine May: Will we not discuss the note by 
the clerk in public?

The Convener: Sorry—I thought that we were 
going straight to item 6. If they wish, the people in 
the public gallery can stay and listen to our 
discussion under item 5, which is consideration of 
our approach to the bill. 

Basically, there are a number of aspects to 
consider. Given that, under item 6, we hope to 
agree on who will be offered the job of adviser on 
the bill, I suggest that we should ask the clerks 

and the adviser to put together a work programme 
or schedule that we can discuss on 17 January.

I also suggest that we agree to invite some 
obvious witnesses to our meeting on 17 January 
for a round-table discussion in which we can 
identify the issues. It is helpful that many of the 
relevant organisations are listed in the 
presentation that we were given. In my view, it 
would be helpful to hold two round-table 
discussions in public. One of those could involve 
the professional bodies and the other could 
involve lay people who have an interest in the bill.

Do members agree with those suggestions?

Murdo Fraser: I suggest that the lay people 
whom we invite should include people who have 
been made bankrupt. We should hear from those 
who have been made personally bankrupt, but we 
should have an equal interest in hearing from 
people who have been in business and have been 
made bankrupt. I do not know whether there is an 
association of bankrupts through which one can 
get hold of such people, but there must be some 
way of getting in contact with them.

The Convener: I can think of a couple of people 
whom we could invite. The chap who went to the 
Public Petitions Committee seems to be an 
obvious choice to include in a round-table 
discussion. We could also invite Bill Fleming, who 
gave evidence to the Enterprise and Culture 
Committee as part of our business growth inquiry. 
I am sure that I can find more bankrupts from my 
extended family.

Christine May: I was going to suggest that we 
could include people who have sought to pursue 
people who owe them money.

The Convener: Yes. We should ask both sides.

Michael Matheson: The key thing is to try to get 
people with real-life experience of the existing law 
and information on how the new law will impact on 
the process.

The Convener: Absolutely.

Shiona Baird: Might the Federation of Small 
Businesses—or a similar organisation—have 
gathered information on the business side and the 
impact on creditors?

The Convener: We can certainly approach the 
FSB. We want to ensure that business 
organisations are given an opportunity, and there 
are business organisations other than the FSB.

Shiona Baird: Yes. I just gave an example off 
the top of my head.

The Convener: We could have two sessions on 
17 January, and another session if necessary. 
Getting a feel for the issues from professionals 
and lay people would be a good way of kicking off 
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discussions on the key issues that we need to 
address in our scrutiny of the bill at stage 1. We 
will also discuss a more detailed paper from the 
clerks on our work schedule.

Susan Deacon: In the same vein, there have 
been several references to the Executive’s 
roadshow work. I wonder whether there is a way in 
which we can tap into the more qualitative 
research and into conversations about that work 
before we decide whom we should bring in and, 
for that matter, what we want to ask them.

The Convener: That would be helpful. I would 
have thought that that information would be fairly 
readily available, certainly in summary form. 
Perhaps it would give us a steer on the key issues. 
Would you like it for your Christmas reading? We 
will do our best to obtain it.

Is everybody happy with what has been 
proposed?

Christine May: I was intrigued by the final 
sentence of paragraph 6 in the paper from the 
clerks, which contains the nearest thing to an 
instruction to members that I have ever seen. A 
strong suggestion is made that we should adopt a 
thematic approach, which I would be pleased to 
adopt.

The Convener: Excellent. For the second time, I 
ask that the public gallery be cleared so that we 
can move into private session.

16:27
Meeting continued in private until 16:31.
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Scottish Parliament

Enterprise and Culture 
Committee

Tuesday 17 January 2006

[THE CONVENER opened the meeting at 14:03]

Bankruptcy and Diligence etc 
(Scotland) Bill: Stage 1

The Convener (Alex Neil): First, there are two 
or three housekeeping matters to mention. I have 
received apologies from Richard Baker MSP, and 
Karen Gillon MSP hopes to join us at about 2.30. I 
ask everyone in the room to switch off—not just 
switch to silent—their mobile phones.

I extend a special welcome to Nicholas Grier, 
whom the committee has appointed as our special 
adviser for the duration of our consideration of the 
Bankruptcy and Diligence etc (Scotland) Bill. 
Advisers are not supposed to speak in the 
committee unless they are invited to do so, 
therefore I formally issue an open invitation to 
Nicholas to participate and intervene whenever he 
likes.

It would be helpful if we went round the table 
and introduced ourselves and said which 
organisations or companies we represent. If 
witnesses want to tell us of their particular 
speciality, that is always helpful as well. We have 
tried to tilt the name plates so that I can read 
everyone’s name as they speak. We have a list of 
topics that we want to cover in this first session. If 
we start by going round the table, we will get an 
idea of who all is here.

I am Alex Neil MSP, and I am convener of the 
Enterprise and Culture Committee.

Nicholas Grier (Adviser): I work at Napier 
University and I specialise in business and 
corporate law.

Christine May (Central Fife) (Lab): I am a 
member of the Scottish Parliament and deputy 
convener of the Enterprise and Culture 
Committee.

Vida Gow (Citizens Advice and Rights Fife): I 
am a money adviser with Citizens Advice and 
Rights Fife.

Margaret Burgess (Citizens Advice 
Scotland): I am a money adviser and manager of 
East Ayrshire citizens advice bureau. I represent 
Citizens Advice Scotland.

Brenda Tamburrini (Glasgow Easterhouse 
Citizens Advice Bureau): I am a money advice 

worker from Easterhouse citizens advice bureau in 
Glasgow.

Shona Maxwell (Henderson Loggie): I work in 
personal insolvency for Henderson Loggie 
chartered accountants.

Ian Johnston (Henderson Loggie): I am a 
partner in Henderson Loggie chartered 
accountants in Dundee and a licensed insolvency 
practitioner.

Alan Adie (Adie Financial Solutions Ltd): I am 
a licensed insolvency practitioner in Aberdeen. I 
lecture students sitting personal insolvency 
exams.

Jemiel Benison (City of Edinburgh Council): I 
am the development officer at the City of 
Edinburgh Council advice shop. I have a 
background in money advice and credit union 
development.

Pauline Allan (City of Edinburgh Council): I 
am the advisory services manager at the City of 
Edinburgh Council. I am responsible for a team of 
10 debt advisers who work across the city with our 
voluntary sector partners in the debt advice 
partnership.

Ann Wood (Stirling Park LLP): I am managing 
partner for Stirling Park, which is Scotland’s 
leading revenue management and enforcement 
company.

Patricia Sproul (Highland Council): I am the 
money advice manager at Highland Council.

Adrian Stalker (Shelter Scotland): I am the 
principal solicitor of Shelter Scotland.

Shiona Baird (North East Scotland) (Green): I 
am a member of the Enterprise and Culture 
Committee.

Bryce Findlay (Findlay Hamilton): I am an 
insolvency practitioner in Findlay Hamilton in 
Glasgow.

Susan Deacon (Edinburgh East and 
Musselburgh) (Lab): I am a member of the 
Enterprise and Culture Committee.

Bryan Jackson (PKF (UK) LLP): I am a partner 
in PKF chartered accountants and a practitioner in 
licensed insolvency. I have practised in personal 
insolvency for 26 years.

Murdo Fraser (Mid Scotland and Fife) (Con): I 
am a member of the committee.

The Convener: We have with us two reporters 
who take a record of everything that is said, as 
well as the senior assistant clerk, Douglas 
Thornton.

The purpose of this round table is to help the 
committee to identify the key issues that will need 
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to be addressed during the passage of the bill. We 
felt that, given the complexity and size of the bill, it 
would be useful right at the beginning to hear the 
point of view of practitioners and those who have 
been at the receiving end of bankruptcy 
proceedings, to help us to grapple with the key 
issues that will need to be addressed.

It might be useful if I outline briefly the process
that a bill goes through in the Scottish Parliament. 
The committees have a particularly important role 
in legislation—more so than they do at 
Westminster—and we conduct pre-legislative 
scrutiny. After today, the evidence that we take will 
be much more formal. We will issue a request for 
written evidence and we will receive oral evidence 
on all four aspects of the bill. At the end of that, we 
will produce a report, which I hope will identify any 
key issues. Our report will be considered by the 
full Parliament at first reading—stage 1—which is 
when it is decided whether to approve the bill in 
principle.

We then move to stage 2. Unlike at 
Westminster, here stage 2 is taken entirely in the 
committee. Only the committee members vote at 
stage 2, but any of the 129 members can lodge an 
amendment and speak to it—others may come to 
speak against amendments. The committee 
members vote on the amendments.

At the completion of stage 2, the bill, as 
amended, goes back to the floor of the chamber 
for the final, third reading—stage 3—when the i’s 
are dotted, the t’s are crossed and any final 
amendments are made. Once that is completed, 
which usually takes a full day, sometimes more—
in this case it might take more—the bill goes to the 
Queen for royal assent.

As you can see, the committee has a very 
important role in the process, which is why we are 
being very careful. It is important to get the bill 
right and to ensure that it fulfils our needs not just 
for next year but for the next 20 to 30 years.

We have circulated a list of subject areas in 
which we believe either that there are concerns or 
that there needs to be discussion. It would 
probably be helpful if we went through those
individually rather than trying to cover them all at 
once, so that we can pull it all together. If 
someone wants to speak, the easiest thing would 
be to press the microphone button, put your hand 
up or give me an indication that you want to 
speak. In fact, the clerk has just—very discreetly—
informed me that you should indicate by hand if 
you want to speak. I will try to facilitate the 
participation of everyone around the table—
members as well as practitioners.

The first subject is the duration of bankruptcy—

Christine May: Before we start, could I make a 
request? Like some other members, I have little

technical expertise in this area, so I still struggle 
with abbreviations and legal terminology even 
though we have been provided with definitions. 
When people are discussing technical matters, it 
would be helpful if they could remind us of what 
they are and what they mean, at least for the first 
wee bit.

The Convener: Obviously, our adviser, Nicholas 
Grier, will come in with comments from time to 
time.

The first subject is the duration of bankruptcy 
and the reduction in the period of discharge of 
debtors from three years to one year. 

Bryan Jackson: My understanding is that the 
proposal was made to try to encourage 
entrepreneurs and, partly or wholly, because it has 
already been introduced in England. There are 
different statistics, but my experience in the past 
couple of years is that the reality of personal 
insolvency is that 98 per cent of trust deeds relate 
to consumer debt; they do not relate to people in 
business. Most people who operate in business 
now tend to do so via a corporate entity or limited 
company. There are not many sole traders any 
more.

If most personal insolvency comes about 
because of consumer debt, to discharge a 
bankruptcy after only 12 months gives totally the 
wrong message. I do not understand the thought 
process behind shortening the period of 
insolvency to 12 months. I am told that it is to 
encourage people to be entrepreneurs, but if we 
break down the numbers and consider, say, the 
number of sole traders who have been made 
bankrupt in the past 12 months, we see that we 
are talking about a handful of people in the whole 
of Scotland.

I know that the provision has been introduced in 
England and that the statistics for the first year 
since it was introduced are that bankruptcies have 
gone up by 27 per cent. I expect that the same will 
happen in Scotland. However, my real concern is 
about the message that the proposals give out in a 
society in which, as we all know, credit is given out 
and people take credit far too easily. Shortening 
the period of discharge will just exacerbate the 
situation.

Pauline Allan: We have no particular view on 
the length of the period of bankruptcy, so we are 
not so concerned about it being shortened to 12 
months. However, we believe that the period for 
income payments and for the discharge should be 
synchronised. We understand that the discharge 
will be reduced to a year but that income 
payments could be asked for for three years. That 
does not seem to make sense.

Like Bryan Jackson, we also see personal 
insolvencies. Usually with a personal insolvency, 
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no offers or voluntary contribution have to be 
made. As a result, reducing the discharge to one 
year will not really have that much of an effect on 
a personal bankruptcy. However, if the proposals 
are intended to cover entrepreneurs, if they are 
discharged after one year but their income 
payments go on for three years, they will carry 
over the debt and will not get the chance to make 
a fresh start.

We would prefer it if the period for making 
income payments was synchronised with the 
period of bankruptcy, whatever that will be.

14:15
The Convener: Do you have a view on whether 

it should be one, two or three years? 

Pauline Allan: We do not have a particular view 
on that, although I can understand Bryan 
Jackson’s thoughts on having a one-year limit for 
some personal insolvencies. We are not quite as 
concerned about that as we are about 
synchronising the payment and the discharge.

Ian Johnston: I support what Bryan Jackson 
said. My experience on the other side of the 
country is exactly the same; more than 90 per cent 
of the cases that I am involved in relate to 
personal debt. It seems to me that we have moved 
from having responsible lending and responsible 
borrowing to the current situation, in which there is 
irresponsible lending and irresponsible borrowing. 
That is the background to the situation and is an 
issue that needs to be addressed. 

Christine May: I have two questions, the first of 
which relates to consumer debt. In your 
experience, how many of the cases with three-
year discharge are repeat bankrupts? How many 
come back to you after four or five years and say, 
“I’m bankrupt again”?

My second question relates to entrepreneurs. If 
a bankrupt is discharged after a year and can go 
back to trading, is not there an argument that they 
will be in a better position to repay the debt than 
they would be if the discharge did not come about 
until the debt was repaid? 

Bryan Jackson: I do not want to hog the 
conversation too much, but I will answer those 
questions. I would say that very few of the cases 
of which I have experience involve repeat 
bankruptcies. 

Christine May: After three years?

Bryan Jackson: Yes, there are very few, 
although there will be the odd person for whom 
bankruptcy hits again.

On discharge after a year, if someone is made 
technically bankrupt, there is nothing to stop them 
being self-employed or an employee the next day, 

although they are obliged to make a contribution, 
so the discharge does not really affect that. To 
some extent, I agree with what Pauline Allan said, 
because I think that the payment and the 
discharge should be synchronised. It makes sense 
for the two things to last for the same period. 
When I consider how to balance the rights of 
debtors and the rights of creditors, I think that 
three years is a fair period. Twelve months is too 
short and five years is too long. What we have at 
the moment is a good balance. 

Bryce Findlay: I think that repeat trustees and 
repeat sequestrations will become more and more 
common. They are already becoming more 
common. However, I think that we are misguided 
in thinking that people will contribute for a three-
year period although they will be discharged after 
only 12 months. There are various ways of 
ensuring that there is no requirement to make a 
contribution after the 12 months have ended. 

The Convener: You are making a distinction 
between personal debt and corporate bankruptcy. 
Is it wise or feasible to make a distinction in the 
discharge period between corporate and personal 
bankruptcy?

Bryce Findlay: There is no discharge period 
with a corporate bankruptcy. There is no personal 
entity in the corporate situation. 

The Convener: So it is just for small traders.

Bryce Findlay: Yes. 

The Convener: So in essence there are two 
issues. One is the period of discharge and the 
other is synchronisation, irrespective of the period 
involved. Do any of the witnesses dissent from the 
views that have been expressed? Are those 
general views?

Christine May: I would like to get a feel for 
people’s view on whether a 12-month discharge 
period will lead to more personal insolvencies 
because of consumer debt. 

Margaret Burgess: I do not necessarily agree 
with all that has been said, but it does make sense 
to synchronise the period, particularly for the 
debtors with whom we deal. They are at the 
bottom end of the market and do not have assets 
or income, and a synchronised period allows them 
to see an end to their problems. It would be 
difficult for those debtors to understand the 
difference between the discharge and the 
obligation to carry on paying for a further two 
years or to make a contribution. It is sensible to 
synchronise the two, but I am not necessarily 
saying that we should carry on with the three-year 
period. 

The Convener: Is Citizens Advice Scotland in 
favour of a reduction to one year?
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Margaret Burgess: Yes. In principle, we are in 
favour of reducing the period for bankruptcy.

Bryce Findlay: Where there is no income and 
no assets, the three-year restriction does not 
particularly affect people. 

The Convener: What effect does it have on 
them?

Margaret Burgess: I mentioned people with no 
income and no assets, but we also deal with many 
people who have low incomes and small amounts 
of disposable income who make contributions.

Bryce Findlay: But contributions are normally 
set at a reasonable level.

Margaret Burgess: The period can be reduced 
in such circumstances. If the two periods are the 
same length, the process will be better 
understood, and it is important that individuals 
understand it.

The Convener: There is universal agreement 
on the principle of synchronisation, but there is a 
slight variation in opinions on the discharge period.

Susan Deacon: Like Bryan Jackson, I 
understand that much of the thinking behind the 
provision was aimed at encouraging 
entrepreneurs. I wondered whether anyone 
around the table—or, for that matter, fellow 
committee members, from any information that 
they are party to—can share with us any 
knowledge or insights about the extent to which 
discharge periods are currently a material factor in 
encouraging or discouraging people to become 
entrepreneurs. Is that question outwith the scope 
of the experience of most people around the 
table?

Nicholas Grier: Any sensible entrepreneur will 
go south of the border if we continue to have a 
period of three years in Scotland and one year in 
England.

Bryce Findlay: Surely any sensible 
entrepreneur will simply form a limited company.

Nicholas Grier: Indeed. That would be a much 
better idea.

The Convener: Such comments fill us with 
confidence.

Bryan Jackson: Is not having to move down to 
England a high price to pay?

The Convener: Nicholas Grier may be able to 
help me with a question. Obviously, the English 
law was changed not too long ago. Is there any 
evidence that the new rules in England have had 
an impact on entrepreunership?

Nicholas Grier: I understand that there is 
exactly the same amount of business in England. 
Some 90 per cent of bankrupts have consumer 

debts. The Enterprise Act 2002 has been in force 
for only two years, so there is not yet enough 
information for us to know whether it is stimulating 
enterprise. Peter Mandelson, who introduced the 
act, seems to think that it will stimulate enterprise, 
but it is too early to say.

The Convener: We all know that Peter 
Mandelson gets his predictions right.

The feedback that we have received has been 
useful and a number of points have been made. 
Does anybody want to make any other points 
before we move on?

Bryan Jackson: One reason for reducing the 
period to 12 months is to try to take away the 
stigma of being made bankrupt and to allow 
people to move on. I understand that, but we 
should consider the history of bankruptcy through 
the years. There were debtors’ prisons and, until 
1986, when the legislation was changed, people 
were unable to get a discharge. Then, the period 
became three years, which is a better balance, but 
to go even further—from three years to 12 
months—would be to get things out of balance 
and to make things too soft and easy.

The Convener: Okay. I think that people have 
registered that point.

Christine May: It occurs to me that none of our 
colleagues around the table has commented on 
any differences that there might be between here 
and south of the border and whether a change 
would make any difference.

Nicholas Grier: We thought that it was too early 
to talk about that.

The Convener: Okay. We will move on to the 
future role of trust deeds. Does anyone want to 
volunteer to kick off the discussion of that issue? 
Clearly, it is the talk of the steamie.

Shona Maxwell: Currently, trust deeds are a 
good option for many people for whom there is no 
route to bankruptcy and who are not apparently 
insolvent. The option gives them the chance to 
manage their debts in a reasonable fashion and to 
give a return to creditors. With trust deeds, there is 
no drain on the public purse because the debtor 
pays any fees that are incurred. It would be a 
shame if trust deeds were no longer a door that 
was open to people who are in debt. Many people 
who have assets that can be realised and who can 
afford a good contribution every month sign trust 
deeds. Doing so gives them the light at the end of 
the tunnel that they desperately need. Such 
people may not be able to get into bankruptcy. 
What would happen to them?

The Convener: So you are basically saying that 
trust deeds still have a role to play.

Shona Maxwell: Yes. They have a major role to 
play.
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The Convener: People are indicating that they 
agree with that. Do people want to make any other 
comments on the future of trust deeds?

Alan Adie: The statistics in the report to the 
Accountant in Bankruptcy indicate the return to 
creditors on trust deeds. In 2005, there was an 
average dividend return of 22.2p in the pound, 
which was slightly more than that for 
sequestrations. Scottish Executive officials have 
made much play of the low return to creditors and 
why trust deeds must therefore be considerably 
reformed. It strikes me that, as Shona Maxwell 
said, there is an alternative. Only two procedures 
in Scotland give debt relief: sequestrations and 
trust deeds. The apparent insolvency test is too 
tight. I know that we will be talking about that in a 
minute. However, those who do not pass that test 
can get into a trust deed, get their relief from debt, 
make their contribution and, indeed, realise equity 
from their house, sometimes without having to sell 
the house, so that the creditors get the benefit of 
both assets and income.

Most money advisers in the land will say that the 
protected trust deed is a valuable tool in their 
armoury for solving clients’ problems. We are 
giving a return to creditors, which belies the 
statistics that are being used to justify the 
proposed reform that the Executive is considering. 
We do not know what is behind the regulations 
under the bill, which, unfortunately, will not be 
subject to the affirmative procedure. With trust 
deeds we have a procedure that gives a return to 
creditors and relief to the debtor and which does 
not cost the Exchequer a penny.

The Convener: That is helpful.

Bryan Jackson: I agree with everything that 
Alan Adie said. We hear murmuring in the 
background about the problem of trust deeds not 
being regulated and about the public perception of 
them. I have difficulty with that because trust 
deeds are heavily regulated and are carried out by 
licensed insolvency practitioners. The Institute of 
Chartered Accountants of Scotland and the 
Accountant in Bankruptcy are heavily involved in 
them. The statement of insolvency practice means 
that we cannot take on a trust deed unless we 
believe that we will be able to pay a dividend. The 
amount of dividends is going up, as is the volume 
of cases in which we pay a dividend.

We do not know what the proposed reforms will 
be, if any, but we hear murmurings that suggest 
that there will be material changes to trust deeds. 
We do not know why there should be changes. 
Trust deeds appear to be working well and to have 
created over a number of years a good balance in 
working for the interests of the debtor and the 
creditor. We have been unable to respond 
properly to any proposals because I understand 
that they have not yet been made, but I certainly 

endorse everything that Alan Adie said about the 
matter.

The Convener: Bryce, do you want to comment 
on that? I saw you shaking your head a wee bit.

Bryce Findlay: To a large extent, I would 
probably welcome increased monitoring of trust 
deeds by the Accountant in Bankruptcy, if only to 
protect our position as insolvency practitioners.

The Convener: Perhaps you will expand on that 
in your written evidence. 

Alan Adie: I would have no objection to the 
introduction of a higher test of a minimum 
dividend, or something like that. However, I would 
resist overregulation by the Accountant in 
Bankruptcy, who will be given so much power and 
influence and will have so many additional 
responsibilities under the bill that I wonder what 
sort of staffing he or she will need to deal with 
everything.

As I said, I would not object to a proposal on a 
minimum dividend. However, I am concerned 
about the procedure for tampering with trust deeds 
and about how the proposals will be put to 
creditors and how they will either object or accede 
to trust deeds.

The Convener: Are there any other comments 
on trust deeds?

Bryce Findlay: I would be very careful about 
the question of the minimum dividend in trust 
deeds. Currently, people cannot enter apparent 
insolvency, and we could be entering a situation in 
which they cannot even enter trust deeds up to a 
certain level. We might end up saying that, if 
someone has sufficient income, they can enter a 
trust deed but if they do not have sufficient 
income, they cannot. We are being—

14:30
The Convener: So you do not agree with the 

minimum—

Bryce Findlay: That would prejudice a whole 
section of the community. 

Bryan Jackson: I agree. It would be difficult to 
have a minimum dividend. I can understand the 
thinking behind that, but all situations are different, 
and we have to be careful about people’s rights 
and about access. The other advantage of the way 
in which trust deeds currently operate is that it 
saves court time, because they do not involve a 
court process, unlike sequestration. That is a good 
advantage. 

Christine May: Perhaps I have got this wrong—
if so, I am sure that the witnesses will tell me. 
Trust deeds are used when there is something 
that can be paid back, and when there is therefore 
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no need for bankruptcy or sequestration. Some 
payment has to be made. Arguably, a minimum of 
some sort can be set. Whether that is a 
percentage or something else, you cannot simply 
say that there cannot be a minimum. 

Bryce Findlay: It would be difficult to define 
such a minimum, given the level of debt involved. 
Ten per cent of £80,000 is £8,000, and 10 per cent 
of £30,000 is £3,000. 

Bryan Jackson: According to our regulations, 
we do not take on a trust deed unless we foresee 
that we will be able to pay a dividend. However, 
the dividend is not quantified because it is so 
difficult to do so, particularly at the beginning. It 
depends, for example, on the individual being able 
to maintain the voluntary contribution. Sometimes, 
people lose their employment, and other things 
happen outwith their control. Sometimes, the value 
of the assets is not known—that might apply to the 
equity on a house, for example. That is why there 
is currently no set minimum. The principle is that 
there has to be enough to foresee that there will 
be a dividend. 

The Convener: I think that we have probably 
covered that point. Let us move on to our third 
topic, which is the pursuit of vulnerable debtors by 
aggressive creditors. I imagine that the CAS 
representatives will have a lot to say about that.

Brenda Tamburrini: I was really concerned 
about that area when I first read through the bill. 
As soon as I received it, I wanted to know what 
was in it for our clients, who are basically no-
income, no-assets debtors. I do not like that 
terminology, although it helps to label people in 
such a way for discussion purposes. However, it 
includes people on benefits and people with 
disabilities. CAS has done some research into the 
category of no-income, no-assets debtors. We 
have discovered that two thirds of the people 
concerned are on benefits. The remaining third are 
in employment—they are out working and trying to 
improve their choices, and they are currently 
excluded from entering trust deeds. 

There is no minimum, but I believe that people 
have to have a surplus of more than £100 a 
month, which excludes that option for many of our 
clients. They have no such surplus, so they cannot 
enter a trust deed; they have no income to enter a 
debt arrangement; and they cannot go for 
insolvency as no one will issue a charge for 
payment. Our concern is that, as the convener 
said, the bill is intended to last 20 or 30 years, so it 
is important that we consider what we can do for 
people with no income and no assets.

The Convener: Will you give us some ideas 
about that? You might wish to mention some just 
now, and include the issue in your written 
evidence. 

Brenda Tamburrini: We were thinking that, if 
someone cannot enter a DA scheme, a route 
could be offered for apparent insolvency. 

The Convener: If you could give us more 
information about that in your written evidence, 
that would be helpful.

Margaret Burgess: We already have evidence 
on the debt arrangement scheme. Unless we get 
that right, vulnerable debtors, whether they are on 
benefits or a low income, will be left out. Currently, 
as Brenda Tamburrini said, they are excluded from 
trust deeds, and a lot of them do not want to go for 
bankruptcy or apparent insolvency in any case. 
They want to be able to pay off some of their debts 
and to get some form of debt relief, but the debt 
arrangement scheme in its current form does not 
meet those people’s needs. Neither the 
bankruptcy legislation nor the debt arrangement 
scheme in its current form will assist people who 
are being pursued aggressively by creditors. I 
accept that, ultimately, court action might not be 
taken, but creditors are pursuing people and giving 
them stress in their lives that they do not need. We 
must consider the debt arrangement scheme as 
well as the bankruptcy legislation. 

The Convener: If we think that another piece of 
legislation needs to be looked at, we are perfectly 
free to recommend that in our stage 1 report. 

Patricia Sproul: I have raised the topic of the 
pursuit of clients because of the innumerable 
phone calls that mainstream lenders make, 
sometimes on a daily basis, even when money 
advisers are acting for the debtor. I did so to 
highlight the plight of people who have no sure 
route; they cannot become bankrupt because they 
have no proof of apparent insolvency—they do not 
have enough income. 

Remedies exist: money advisers refer such 
cases to the Office of Fair Trading and raise them 
with the trading standards office in the creditor’s 
area because the practices that I described are 
clearly against the OFT’s guidance on debt 
collection. Although our main concern is for our 
clients, we are also concerned that money 
advisers in the free sector are overstretched, as 
making complaints on behalf of clients adds to the 
work that we have to do in preparing cases. I 
emphasise the need for surety for the client, a 
clear way forward and some form of resolution.

The Convener: Again, the more evidence that 
you give us in your submission, the better. 

Ann Wood: Obviously, at Stirling Park, we work 
primarily on the collection of local government 
taxation on behalf of our client local authorities—
we represent 13 of the country’s 32 local 
authorities. On aggressive pursuit by creditors, the 
committee may be interested to learn that more 
and more of our clients are now working with us at 
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a much earlier stage to identify the vulnerable 
people who have no assets, as opposed to those 
whom councils can pursue—people with assets 
who are unwilling to pay. For Stirling Park’s clients 
now, it is firmly not the case that aggressive 
behaviour on the part of local authorities takes 
place. Our objective is to purse only those who 
have the assets and ability to pay.

People who are in receipt of benefits or income 
support are taken out of the recovery process and 
given the appropriate money advice through 
money advisers, welfare rights advisers or citizens 
advice bureaux so that alternative opportunities 
can be taken up on their behalf. Certainly, our 
work on behalf of our clients can be much more 
sophisticated given our ability to use the 
intelligence that is now readily available to us. We 
can identify those who should pay and who are 
capable of paying and those who simply do not 
have the assets to pay—we are equally concerned 
about them. The intelligence that is now out there 
allows us to be much more sophisticated and 
pragmatic in our approach. We encourage our 
clients to take that view and that approach.

Brenda Tamburrini: That is often the problem, 
however. People are not being advised about the 
route that they can go down. For example, in a 
case involving council tax arrears, Glasgow City 
Council has petitioned for sequestration when it 
could have used other readily available routes. We 
have a client who had not claimed benefits for 10 
years—mental health issues were involved. 
Glasgow City Council decided to pursue a 
sequestration against her for unpaid council tax. 
The client is now on benefits and deductions could 
quite easily have been made, but that is not 
happening.

The Convener: What is the solution?

Brenda Tamburrini: The solution is that, rather 
than go straight to sequestration, councils should 
first undertake the proper diligence. Councils are 
aware that they can make direct deductions.

The Convener: Should that be a statutory 
obligation?

Brenda Tamburrini: Yes.

Christine May: If I may, convener, I will add a 
comment. In my time in local government, I had 
considerable experience of the issue. Frankly, 
quite a lot of this work is not part of councils’ front-
line work; it is more of a back-room function. 
However, they get caught up in the wish to see 
more money put into the front line. The issue is as 
important for councils as it is for the vulnerable 
clients about whom we are speaking.

Bryan Jackson: As someone who advises 
people on their debt problems, I agree with what 
everybody has said. The gist is that there should 

be an option for people who cannot contribute 
towards their debts. They should not be left in 
limbo for years and harassed—there is no point in 
that for anybody. I understand that the bill is silent 
on the matter. Provision needs to be made for 
people in that situation, although that may depend 
on the changes that may be made to apparent 
insolvency.

Brenda Tamburrini: We are aware that there is 
legislation on harassment and so on. As was 
mentioned, cases can be referred to the Office of 
Fair Trading. However, the trouble tends to be that 
the debts are passed among various collectors, so 
even if the person gets the debt sorted out with 
one collector, it can be passed on to someone 
else.

The Convener: Your key suggestion is that a 
hierarchy should be built into the statute—it should 
be necessary to do this before doing that, and to 
ensure that the ultimate step is not taken before 
the other approaches have been attempted. That 
is a reasonable suggestion.

As there are no other comments on that issue, 
we will move on to debt advice information from 
creditors.

Adrian Stalker looked as though he was about to 
indicate that he wanted to speak.

Adrian Stalker: No.

Shona Maxwell: It is important that the debt 
advice that people are given by creditors is not a 
big pile of information leaflets. They have probably 
had stuff through their door for years and they will 
have passed the stage of reading it. They need 
something that is very simple and tells them 
exactly what to do. They should be able to open 
the envelope and see a sheet that indicates that 
they need to do this or that. They should not be
sent a thick booklet when, by that stage, they are 
sick of getting stuff through the post.

The Convener: Perhaps that is not something 
that should be provided for in statute, but there 
should be a code of practice on how such matters 
are best handled.

Shona Maxwell: The information must be 
provided in terms that the person can read and 
understand.

The Convener: It should be short, sharp, simple 
and straightforward.

Shona Maxwell: Yes.

Margaret Burgess: We must be clear that debt 
advice and information from creditors should be 
about all the person’s debts. Often the information 
that a creditor gives is based on the debt that is 
owed to them. The client—the debtor—may go 
down that route but, as we heard from the 
witnesses from Stirling Park, they might not have 
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taken into account all their other debts and the 
arrangements that are in place. If consideration is 
being given only to council tax debt and not to all 
the other debts that a person has, the process will 
not work. The issue is about getting advice from 
the money advice sector on all the debts. That is 
what money advisers do: they look at all the debts 
that a client has and work out with the client which 
debts are a priority. Advice from a creditor is 
generally about the debt that is owed to the 
creditor. That is not always in the best interests of 
the debtor, as they might go down a route that will 
put them in further difficulties at a later stage.

Christine May: How do we ensure that it is in 
the best interests of individual creditors to give the 
sort of advice that may mean that they get back 
less of the debt? The creditor’s objective is for the 
whole debt to be paid. Often when people with 
multiple debts pay one creditor, they cannot pay 
the others. I would be interested to hear the 
practitioners’ views on how we might phrase a 
provision that would give us the best of all possible 
worlds.

The Convener: It would perhaps be helpful if 
witnesses could give the matter some thought and 
provide us with written evidence on that point. Our 
job is to try to find solutions to problems and we 
rely on you to give us some proposals on what 
needs to be done.

Patricia Sproul: I will throw something into the 
pot. A lot of clients who are quite far down the 
road with debt issues do not open their mail. We 
send out booklets to people, but not opening mail 
is a classic symptom. We are sometimes handed 
a bag of unopened mail. Leaflets will not be 
effective with vulnerable people who have mental 
health issues.

The Convener: That emphasises the need for 
early intervention, which Ann Wood mentioned.

Ann Wood: I concur. That is exactly why we—
along with our clients—invest quite heavily in 
being intelligent and much more sophisticated up 
front. We should be able to identify the most 
vulnerable in society prior to the debts arising in 
the first place. We should identify them before they 
have the opportunity to bury their head in the sand 
and hope that the problem goes away, because by 
that time the damage is done. We need to use the 
intelligence that is available to us at a much earlier 
stage to identify the best approach, the best 
means of communication and the best help, 
support and advice that those people can be 
given.

14:45
Jemiel Benison: Pat Sproul has covered most 

of what I wanted to say. It is one thing to have 
debt advice and information available; it is another 

to get it read. People in vulnerable positions tend 
to put the brown envelopes on the mantelpiece, 
and they do not look at them again. That problem 
was expressed originally in the report “Evaluation 
of the Debtors (Scotland) Act 1987: Overview”, 
which was published in 1999. It was recognised in 
that document that the system relied on the debtor 
exercising their rights and having information; 
however, if the debtor will not access that 
information, how can they be made to do so? That 
cannot be done. I would like more consideration to 
be given to automatic protection against, for 
example, undue harshness, rather than things that 
require the debtor to be proactive.

The Convener: Do we not need to tackle the 
problem from both ends? We need the early 
intervention at one end, but we also need—

Jemiel Benison: I am not against education in 
any sense or against information being available, 
but there must be a good backstop of automatic 
protections.

Susan Deacon: I am keen to utilise the 
opportunity that is given by having the range of 
people that we have here today to develop more 
of an understanding of the human realities of the 
stage in the process that we are talking about. The 
point that has been made about people not 
opening their mail makes perfect sense to me, as 
a non-expert in this area. To me, it is common 
sense that a lot of people might be at that stage. I 
would be grateful for any more information that 
people can share about the realities that are faced 
by folk in the circumstances that we are talking 
about and what they might respond to.

I am surprised that the issues have not yet been 
raised of resources and capacity in money advice 
at a community level. I presume that, if we get this 
right, we will stimulate demand in relation to 
people looking for advice and assistance. I know 
that that takes us into issues that are not obviously 
related to the bill, but they are related issues that 
are very much part of the discussion. If we 
manage to get the information to folk—whether 
through a bit of paper or whatever—and if people 
are going to seek advice and assistance, that 
needs to be there for them. I would have thought 
that people would want to touch on that area. Is 
this the right place for that discussion?

The Convener: Absolutely. What about the view 
from Citizens Advice Scotland? Brenda Tamburrini 
must have some comment about the matter.

Brenda Tamburrini: Are you talking about the 
fact that there are not many accredited money 
advisers at the moment for the DA scheme? Is 
that what has encouraged you to ask that 
question?

Susan Deacon: You tell me. That is why I am 
asking.
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Brenda Tamburrini: There has been a problem 
with people becoming accredited as money 
advisers, which is required for the DA scheme. 
When we considered the DA scheme originally, 
there was not much in it for our clients, who have 
no income and no assets. Therefore, there was 
not much incentive for our money advisers to go 
on yet another scheme. We are underresourced at 
the moment and are working to very tight budgets. 
If there was something in the DA scheme that we 
thought would benefit our clients, we would be 
more keen to take part in the accreditation 
process. Some amendments have been made to 
the DA scheme, but it still excludes a lot of people. 
Between debt arrangement and bankruptcy, there 
is still no option for a lot of clients who, as I said 
earlier, are in limbo. If the bill is amended to take 
into account people with no income and no assets, 
that will free up a lot of the time that we spend at 
the moment constantly writing to debt collectors.

The Convener: Can I just boil that down a bit? I 
understand that the vast bulk of people who are in 
debt are individuals rather than corporations or 
businesses—as has been stated—and that the 
vast bulk of their debt is owed to local authorities.

Margaret Burgess: No—people are being 
pursued by local authorities.

Brenda Tamburrini: But 75 per cent of our 
clients have consumer debt.

The Convener: The vast bulk is consumer debt. 
Right. Fine.

Pauline Allan: We have a team of 12 working 
throughout Edinburgh, although only 10 are in post 
at the moment. There is no postcode area in 
Edinburgh that does not have debt. On average, 
the debt advisors take on 250 to 300 debt cases a 
month. The majority of those debtors have three or 
more creditors and they often have council debt—
rent or council tax, or both. We have clients who 
cannot pay their social care bills. However, the 
bulk of the debt is consumer debt. 

Despite the popular view that most debtors try to 
get away with not paying their debts, our clients 
want to pay—they want to take an option that will 
get them back on their feet again. However, most 
of them come to us only at the very last stage, 
whether because they have received a letter 
threatening eviction, a sheriff officer’s letter or a 
letter from our colleagues in England who do not 
know the Scottish legislation and who say, “We’re 
sending in a bailiff.” That triggers clients to come 
to us. We offer education and we try to give talks. 
Information is already there for clients, but people 
always wait until the last minute because they 
think that they will manage the next week or the 
next month. 

Patricia Sproul: Clients often respond to 
someone on the other end of a phone who shows 

sympathy and does not shout at them or terrify 
them. That is quite a good way for creditors to give 
information when someone has sought money 
advice because they are in trouble. It is about the 
assessment of the people on the other end of the 
phone. Many of our clients like door-to-door 
collectors, such as Provident and Greenwood, 
because our clients perceive that such collectors 
will come and go with them a bit and that they can 
be friendlier. They will pay those people in 
preference to someone that they perceive as 
aggressive. It is about creditors getting the 
information over to clients, and word of mouth 
works well if it is delivered correctly. 

On the resource issue, clients need the surety. 
The work that money advisers put into trying to 
keep track of creditors, writing to creditors and 
answering calls from anxious clients is often 
duplicated. It would free up resources if there was 
a clearer way forward for clients and money 
advisers. 

The Convener: Does Susan Deacon feel that 
she has had a satisfactory answer to her 
question?

Susan Deacon: I am sure that we will return to 
those issues. I wanted to raise them while we 
were on the subject. 

Christine May: There is some anecdotal 
evidence that text messages and mobile phone 
contact are more satisfactory and more likely to 
get results than standard telephone contact, e-
mails and so on. 

Ann Wood: It is certainly the case that the 
personal approach is much better than written 
material—we find that with the telephone 
negotiations that we enter into. Before a sheriff 
officer appears on the doorstep, we use field 
liaison officers, who will sit down with—or stand on 
the doorstep with—the debtor to work through the 
challenges, to see what the options are and to 
establish whether the debtor is capable of paying 
and whether they want to enter into payment 
arrangements and so on. If that is the only route 
open to them, the arrangements are escalated 
through the appropriate departments in the 
authorities. That is a much more personal 
approach, but it is resource heavy. The more 
people who firms such as Stirling Park pass 
through that money advice route, the more the 
infrastructure for accredited money advisers needs 
to be in place. 

The most laudable aspect of the debt 
arrangement scheme was the planned 
infrastructure that was supposed to make debt 
advice easily and readily available to all and 
sundry who required the service. However, more 
than a year on, that infrastructure is simply not 
there. We cannot fault the people who have tried 
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to establish the service, but debtors have not yet 
been able to access the opportunities that it was to 
provide and the process has never been marketed 
as being available.

Margaret Burgess: I do not want to get too 
hung up on the issue of accredited and approved 
money advisers. Every local authority area has 
money advisers who are not approved under the 
debt arrangement scheme. We all hoped that the 
scheme would provide a solution for many of our 
clients, whether they are on a low income or have 
a reasonable amount of disposable income. Many 
advisers have not come forward for approval 
simply because they do not consider the scheme 
to be an appropriate route for their client group. If 
we get the details of the scheme and the changes 
to the bankruptcy legislation right, all the money 
advisers who are working heads down from 9 am 
to 5 pm or later might put themselves forward for 
approval.

I do not want to give the committee or anyone 
else in Scotland the impression that there are only 
50 or so money advisers in the country. That is not 
the case. There are many hundreds of money 
advisers out there; although they might not all be 
approved under the debt arrangement scheme, 
they exist and, in fact, there is business for many 
more of them. I certainly support people coming 
forward for approval, because I hope that the 
scheme will change.

The Convener: We have pretty well exhausted 
that issue. I think that the evidence has been very 
helpful.

The fifth item on our list of topics is changes to 
apparent insolvency. Which of our witnesses will 
tackle this subject?

Bryce Findlay: Why not scrap the requirement 
for apparent insolvency? As far as I am aware, 
there is no requirement in England to prove that 
one is apparently insolvent. I believe that Nicholas 
Grier referred to the differences between Scotland 
and England and wondered whether there would 
be a mass migration of entrepreneurs. However, 
the systems in the two countries have always 
been different, and the bill will incorporate that 
difference if it includes provisions on apparent 
insolvency.

Christine May: I am sorry, convener. I think that 
we need someone to explain apparent insolvency 
to us.

The Convener: I wonder whether Nicholas Grier 
can take us through the matter. I might have an 
interest in it if my wife orders anything more from 
QVC.

Christine May: That must be a Scottish 
National Party thing, because Margo MacDonald 
does it as well.

Nicholas Grier: Apparent insolvency is referred 
to in the Bankruptcy (Scotland) Act 1985. A person 
can be made apparently insolvent in various ways, 
the commonest of which is a failure to pay £750
within three weeks of being required to do so. 
Other ways include the failure to pay a charge 
after the courts issue a decree; indeed, there are 
about 14 different methods that one might say are 
not easily understood by the man in the street. If 
you used the phrase “apparent insolvency”, most 
people would give you a blank look, which is 
probably why there is no such provision in 
England. It just confuses matters.

However, the term more or less refers to any 
method of establishing insolvency, although it 
does not necessarily mean that the person in 
question is insolvent. For example, they could 
have plenty of assets but just have a cash-flow 
problem. In such cases, they could be classed as 
apparently insolvent and sequestrated.

Christine May: So the suggestion that we scrap 
the provision altogether is not as far-fetched as it 
might originally sound.

Bryce Findlay: I would say that such a proposal 
would be fairly radical in Scotland.

The Convener: Is the general view that we 
should scrap apparent insolvency? Do the 
witnesses have any strong views one way or the 
other?

Shona Maxwell: The Executive has talked 
about dealing with bankruptcy in a way that allows 
people to get back on their feet. That is all very 
well, but people might have taken five or six years 
to become bankrupt because of apparent 
insolvency. The issues simply do not tie in. If the 
Executive wants to make it easier for people to get 
back on their feet and to make some progress with 
their lives, why make them wait for as long as it 
takes for a charge for payment to be served? 
Nothing in the law says that once a creditor has 
been to court he or she has to serve a charge for 
payment within a year. These people could be 
waiting a long time. Citizens advice bureaux have 
cabinets full of files on people who are waiting to 
go bankrupt. They have no income, no assets and 
no other way of getting out of debt; they cannot 
become bankrupt because no creditor will take 
enough stuff to make them apparently insolvent. 
Because creditors will not serve a charge for
payment, the people who owe the money are left 
in limbo for years.

The Convener: Is abolishing apparent 
insolvency the right thing to do? 

15:00
Shona Maxwell: Definitely. If it is not abolished, 

the system should at least be made easier. 
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Brenda Tamburrini: Shona Maxwell spoke 
about citizens advice bureaux having cabinets full 
of files on people who are waiting for 
sequestration. In Easterhouse, we have clients 
who have very little money, but not many of them 
are waiting for sequestration—most of them opt to 
try to pay something. I had an example of that last 
week. I spoke to a client who receives jobseekers 
allowance and whose only income is £55.65 a 
week. He pays £5 of that towards his debts. 
Sequestration should be an option, but not 
everybody will jump on the bandwagon to be 
sequestrated. 

Nicholas Grier: Debtors can sequestrate 
themselves; that is not impossible. They can apply 
for sequestration just like anyone else. The option 
is available to them, but they may not necessarily 
want to take it up. 

Margaret Burgess: I agree that debtors can 
apply for sequestration if they are apparently 
insolvent. I had not thought of anything as radical 
as abolishing the idea of apparent insolvency 
altogether, but it is an interesting suggestion. 
However, issuing a charge for council tax arrears 
that are owed to the local authority after a 
summary warrant has been served would let many 
people become apparently insolvent, which would 
allow them to take the bankruptcy route if that was 
the best option for them. At present, many people 
cannot apply for sequestration, because they 
cannot demonstrate apparent insolvency. 

The Convener: So CAS is in favour of 
abolishing—

Margaret Burgess: I cannot speak on behalf of 
CAS, because we have not considered that option. 
We are in favour of the proposed changes to make 
apparent insolvency easier; we are in favour of 
anything that makes it easier for people to declare 
themselves bankrupt if they have no other option. 

Brenda Tamburrini: Many clients who want to 
declare themselves bankrupt do not have council 
tax debts, so they would still be unable to go for 
sequestration. 

Susan Deacon: At the risk of repeating myself, I 
will repeat a comment that I made a minute ago. 
The enormous value that the witnesses bring to 
the discussion is their day-to-day experience of 
the realities of what bankruptcy means for people 
across Scotland. From the body language of my 
colleagues, I see that this has been a steep 
learning curve for us—and none of us is daft. The 
terminology is new to many of us.

If I am on my own here, convener, you should 
say so. Our approach to the discussion and the 
structure of the agenda takes as its starting point 
the technical provisions of the bill. I repeat my 
earlier plea: when witnesses engage with the 
committee on the subject of bankruptcy, we should 

take as our starting point the practical realities of 
the individual experience. Speaking personally, I 
feel that that would be an easier route into the 
subject for some of us. After we have discussed 
the individual experience, we can come to the 
provisions in the bill and what they are designed to 
achieve. I feel that the agenda items could have 
been in a different order.

Christine May: I reached the limit of my 
knowledge at the end of item 4 on the list. I am 
really struggling here.

The Convener: Perhaps you could give us a 
layman’s description of apparent insolvency or 
explain to us what impact it has on an individual. 
What would abolishing apparent insolvency mean 
in layman’s terms? I think—

Susan Deacon: With respect, convener, that is 
not what I was asking. We have that information 
and we can continue to deal with it. Not for the first 
time, I am trying to ask questions slightly 
differently from how the committee meeting has 
been set up.

When witnesses are relating experiences to us, 
perhaps they can do so from the perspective of 
the individual and what he or she is going through. 
The various provisions of the bill can be woven 
into such a discussion. The problem is more with 
how we ask the questions than with how the 
witnesses answer them. I am making a plea for 
people to answer our questions slightly differently.

The Convener: Can CAS answer our questions 
in such a manner?

Margaret Burgess: We could take a file from 
the cabinet of apparent insolvencies. The person 
on that file might have debts to eight different 
creditors, including the local authority for council 
tax arrears. They could have debts of £20,000 or 
£30,000 or maybe less. The debtor cannot pay 
those debts. They might not have sufficient 
income. They cannot go into the debt arrangement 
scheme, they cannot go down the bankruptcy 
route because of apparent insolvency, and they do 
not have income for a trust deed. They are left in 
limbo. Letters from debt collection agencies for 
eight different creditors pile up every day. They 
cannot deal with the stress.

In those circumstances, the best route might be 
bankruptcy, as that would provide debt relief and, 
after three years—the bill would change the period 
to one year—people would be able to get on with 
their lives again. However, people who are in that 
situation cannot go down the bankruptcy route 
because, without a piece of paper stating that they 
are apparently insolvent, they cannot petition for 
their own bankruptcy. They cannot say, “I cannot 
pay the debts, so let someone else take over my 
finances for three years and I will then be able to 
get on with my life.” As that option is not available, 
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such people are left in a situation—which can last 
for years or even for ever—in which creditors 
continually write to them and phone them at home 
and, if they are in employment, at their work. They 
have no way out.

We need to ease that situation by changing or 
abolishing the law on apparent insolvency. Such a 
change would be of real advantage to some 
people, as it would enable them to get on with 
their lives again.

Does that make things clearer?

Karen Gillon (Clydesdale) (Lab): Slightly. Like 
Susan Deacon, I am on an incredibly steep 
learning curve for much of the subject matter. Why 
do people in that situation find that they cannot 
say that they are apparently insolvent? I do not 
understand that.

Margaret Burgess: They need a piece of paper 
to that effect from a creditor. However, if the 
creditor recognises that taking the debtor to court 
will be a waste of money because the debtor will 
ultimately end up in bankruptcy, the creditor might 
continue to send debt collectors to get the money. 
Where a summary warrant has been issued for 
council tax debt, the debtor is not allowed to have 
the piece of paper that is required to be submitted 
in a petition for bankruptcy. Such debtors are left 
in limbo and they continue to be pursued for all 
their debts. The pursuit might eventually stop, but 
they are never relieved of the debts. They 
continue to receive paperwork through the door 
from all eight creditors—some people have 33 
creditors—so the effect keeps multiplying. You can 
see how that might affect somebody’s life.

Karen Gillon: Would the bill sort out the 
problem?

Margaret Burgess: The changes to apparent 
insolvency would help people who cannot 
currently obtain that piece of paper. Any such 
change would be an improvement. The bill 
contains some provisions that would help those 
people.

Karen Gillon: So the bill is a step in the right 
direction but perhaps does not go far enough.

Shona Maxwell: For those who have not 
worked on the issue previously, I should explain 
that a debtor needs to be issued with a charge for 
payment before petitioning for bankruptcy. 
However, whether that piece of paper is given to 
the debtor is entirely up to the creditor. The 
difficulty is that the creditor is under no 
requirement to issue that charge for payment after 
a certain length of time. The debtor might be trying 
to get relief from all his debt, but whether he is 
able to go down the road of bankruptcy is entirely 
up to his creditors. Unlike in England, where 
debtors can just decide to petition for bankruptcy, 

debtors in Scotland need to wait for that piece of 
paper, which is issued by creditors.

Karen Gillon: Why do creditors not issue that 
piece of paper? Do they think that they will not get 
back the money to which they think they are 
entitled—or to which they are entitled—which is 
money that the debtor cannot pay? Do creditors 
spend more money trying to get that money back?

Shona Maxwell: They keep charging interest.

Karen Gillon: They might keep charging 
interest, but I assume that they also need to 
employ someone to continue to try to collect that 
money.

Brenda Tamburrini: An example of what 
happens was mentioned in our earlier discussion 
about door-to-door collectors, who most clients 
agree are quite friendly. As people are more apt to 
give money to a debt collector who comes to their 
door, creditors tend not to start a court action 
because they hope that, that way, they will receive 
a larger proportion of any surplus funds that the 
debtor has. Creditors are interested only in 
receiving their own money back; they are not 
interested in whether other creditors receive theirs. 
That is why creditors do not take official action.

The Convener: I see that two or three other 
panel members want to respond, but I need to 
watch our time as there are a couple of other 
issues that we need to discuss.

Bryan Jackson: In my experience, the issue 
depends on the people’s agenda. In response to 
Karen Gillon’s question about why creditors try to 
collect the debt rather than take the debtor all the 
way through to bankruptcy, I suggest that creditors 
kid themselves that they will eventually get the 
money back. They will not make the debtor 
bankrupt because they know that, if they do, they 
will get nothing. Instead, they just spend more time 
getting nothing.

Another misconception is that debtors do not 
want to pay. They may have reached their current 
situation for a variety of reasons but, in my 
experience, once they get into that situation most 
debtors want to pay back their debts.

If a debtor cannot pay, what purpose do the 
apparent insolvency rules serve? Perhaps 
abolishing them entirely is a bit too radical—I know 
that Bryce Findlay threw that in just to be 
controversial—but the system must be relaxed in a 
fairly material way so that it is not just creditor led. 
At present, people do not have the rights to get out 
of the situation. When somebody cannot, rather 
than will not, pay, it is in creditors’ interests to call 
it a day, whether they appreciate that or not.

Bryce Findlay: I was going to say most of what 
Bryan Jackson said. I add that in a no income, no 
asset case a system could operate whereby 
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accredited debt advisers confirm the position, an 
application is made to court and creditors are 
given 12 months in which to raise legal action of 
some sort to bankruptcy. If creditors do not do 
that, the individual can apply for his bankruptcy.

Brenda Tamburrini: I do not like the proposal of 
12 months.

Bryce Findlay: Okay—it will be the next day.
Shiona Baird: Is there a difference between a 

personal bankruptcy and a business bankruptcy? 
In both cases, creditors are concerned about the 
amount of money that they will obtain, but I know 
from my experience in business that creditors are 
even more concerned about business bankruptcy, 
because they end up with very little as a result of 
the preferred—what is the term?

Nicholas Grier: Preferred creditors.

Shiona Baird: The bank always seems to 
manage to get in—

Nicholas Grier: That is because the bank has a 
security over the property.

Shiona Baird: How creditors perceive their 
chances of getting anything back might be an 
issue.

Nicholas Grier: That is probably true. As was 
said, the thing about making someone who has no 
income and no assets bankrupt is that, frankly, 
creditors will not receive any money anyway. A 
creditor who keeps badgering someone might get 
something, although it will take longer to get 
nothing, as Bryan Jackson succinctly put it. A 
distinction is drawn. People who have businesses
are not generally in the no income, no assets 
group anyway, so they do not form part of the 
discussion. They are not the people for whom we 
are trying to find a solution.

The Convener: I will call Bryan Jackson, but I
need to watch my time.

Bryan Jackson: I will quickly confirm what was 
said. When a business is involved, creditors 
normally petition for sequestration, usually 
because they mistakenly believe that they will 
receive a dividend.

Patricia Sproul: I reiterate that it always 
confuses me when creditors do not listen to 
money advisers who say clearly that they have no 
chance of getting their money, and spend more 
money on pursuing a debt and passing it on. 
Some way of making creditors listen to money 
advisers would be useful.

The Convener: We have had a fairly good 
discussion, which has introduced me and other 
committee members to an entirely new concept. 
As we reach technical issues in the bill, Nicholas 
Grier will give us a briefing. The subject is very 
technical.

Christine May: I have more questions, which 
arise from what I have heard. I am not sure 
whether this forum is the correct place in which to 
ask them, but I would like another go at the issue.

The Convener: I emphasise that the purpose of 
today’s meeting is to highlight issues that need to 
be addressed and not to deal with them 
exhaustively—that will be done when we take 
formal written and oral evidence.

We move on to items 6 and 7 on the list—on 
money attachment and land attachment—which 
are both about diligence. There is enough 
commonality on the diligence aspect for us to take 
them together. Ann Wood has comments on 
diligence.

Ann Wood: As an enforcement or sheriff officer 
firm, we welcome much of the bill. However, we 
have reservations about money attachment and 
particularly about the practicalities of its 
enforcement. The bill suggests that money 
attachment should be undertaken only between 8 
am and 8 pm, but taking money out of businesses, 
clubs, pubs or whatever during those hours would 
perhaps be impractical, although the bill provides 
the opportunity to apply for an exceptional time 
allotment.

Arrangements could place at risk officers and 
witnesses—every officer must take a witness to 
the execution of a diligence. When there is any 
risk to officers or the public in the execution of a 
diligence, the officers will generally have a police 
presence with them. That can give rise to practical 
problems if it is done late in the evening or in the 
early hours of the morning in pubs or clubs, for 
example. At those times, policing is at its highest
level in the community, as the police try to 
maintain general law and order.

The practicalities of enforcing diligence have not 
yet been thought through properly. The issue is 
not the diligence per se; the issue is the 
procedural difficulties in enforcing diligence. As 
officers of court, we are legally obliged to carry out 
diligence as instructed by, for example, the 
solicitor involved. There are dangers and risks. 
The practicalities have not yet been thought 
through.

15:15
The Convener: Enforcement is covered in part 

3 of the bill and diligence is covered in part 4. Both 
parts will be relevant to what you are saying, and it 
is helpful that you have highlighted the issue.

Ann Wood: We would be happy to sit down and 
consider how the bill could include a framework 
that allowed diligence to be executed practically 
and without additional cost to the public purse for 
policing.
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The Convener: It would be helpful if you could 
include the details of your ideas in written 
evidence to the committee.

Ann Wood: Absolutely.

Pauline Allan: I would like clarification on a 
slightly different aspect of money attachment—
personal searches. The bill refers to searches on 
property, but there is no specific exclusion of 
personal searches. When the Scottish Law 
Commission responded to the consultation it 
highlighted such an exclusion.

The Convener: I presume that you think the bill 
should exclude personal searches.

Pauline Allan: Yes, it should.

The Convener: I notice that Jemiel Benison 
thinks not.

Jemiel Benison: No, that is not what I think: the 
bill should exclude personal searches. Apart from 
any other reason, personal safety issues would 
arise for people such as those at Stirling Park if 
they have to do body searches. If searches are not 
excluded, we would move into a quasi-criminal 
area, and we would do not want to do that.

Ann Wood: There would also be issues about 
who would be involved.

The Convener: It is important to highlight such 
issues.

Ann Wood: This also has to do with the 
practicality of enforcement. As I say, that has not 
yet been fully considered.

The Convener: I do not want to go into too 
much detail today, but it is helpful that you have 
highlighted the issues. It would be helpful if you 
could include your ideas and proposals in written 
evidence.

Murdo Fraser: I want to ask about land 
attachment. The measure in the bill seems rather 
draconian, because it gives the creditor of a 
relatively small sum of money the right to sell 
somebody’s house. I am interested to hear 
people’s views on the measure’s proportionality. I 
see lots of interest in the question already.

Adrian Stalker: Yes—I have been keeping my 
powder dry for just this issue. The purpose of part 
4 is to replace adjudication for debt with land 
attachment. Adjudication for debt is a 
cumbersome and expensive measure; it is 
impracticable. The bill would replace it with a 
measure that could, indeed, reasonably be 
described as draconian. The new measure would 
be much easier to use and it could be used 
against debtors for relatively low sums of money—
as low as £1,500.

The first issue that concerns me is this: I am not 
sure what thought, if any, has been given to how 

the measure relates to the Executive’s and the 
Parliament’s commitments to homeless people. 
There have been policy and legislative 
commitments to alleviate homelessness, to give 
homeless people additional rights and to make 
resources available to local authorities to deal with 
homeless people. However, if the measure in the 
bill becomes law, we will create a new 
homelessness stream, because lots of people will 
become homeless as a result of land attachment 
and sale following land attachment. That, in turn, 
will cause an increase in homelessness 
applications to local authorities, and an increase in 
the pressure on public resources, such as the 
number of houses that are available for letting.

Also, it is appropriate to make a comparison 
between land attachment and the other 
circumstances in which people can be put out of 
their houses because they owe money, such as 
when their house is being repossessed to pay off 
mortgage debt or because they have not paid their 
rent to a landlord. It seems to be a lot more difficult 
to put somebody out who owes money than it 
would be to put out a person in relation to land 
attachment. I am not sure what policy 
considerations dictate that it should be a lot easier 
for someone who holds a land attachment to put 
somebody out than it is for a landlord who is owed 
rent arrears or someone who has a mortgage 
security to do so.

Consider the tests that a sheriff has to apply 
when he is deciding whether to grant or refuse a 
land attachment order. First, the sheriff must not 
grant the order if he thinks that it would cause 
undue hardship. In that regard, section 87 lists 
various things that the sheriff has to take into 
consideration before he grants a warrant for sale 
in relation to a dwelling house. Those 
considerations are quite restricted. Usually, the 
test relating to putting people out of their house is 
that the action must be “reasonable” in all the 
circumstances. If a sheriff is asked to grant an 
order against someone who owes rent arrears, or 
if someone applies to suspend the right of a bank 
to repossess their house, the test is whether it is 
reasonable to grant the order. In essence, that 
means that the court can take anything into 
consideration, such as the illnesses that have 
been suffered by the debtor, the fact that they 
have children, the fact that there is mental and 
physical disability in the household and so on. 
Further—

The Convener: I am conscious of the time.
Adrian Stalker: Just one more point. 
The Convener: You have certainly flagged up 

the issue.
Adrian Stalker: We have already talked today 

about people coming to see us at the last minute. 
One of the things that scares me about the 
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provisions is that there appears to be no way in at 
the last minute. About two thirds of the people who 
come to see me do so after the process has 
ended in court, just before they get put out of their 
house. It is always possible to get back in 
somehow. With these provisions, however, I see 
no way to get back in. After the process has 
ended, and leading up to the point at which the 
eviction takes place, there is no way back in.

The Convener: Land attachment is a new 
measure. Are you against land attachment in 
principle or are your concerns to do with the way 
in which it is introduced in the bill?

Adrian Stalker: I am not against it in principle, 
but Shelter strongly favours an exception being 
made for dwelling houses, which is to say people’s 
principal homes.

Susan Deacon: As well as touching on a
pertinent issue of substance, Adrian Stalker has 
raised an interesting question of process and the 
connectedness of policy and thinking. Given 
Shelter’s particular significance as a player in this 
field, can you indicate how the Executive involved 
Shelter and other experts in earlier discussions 
and previous consultation processes to ensure 
that the connections between housing and 
homelessness policy and the provisions in the bill 
were properly addressed?

Adrian Stalker: I was not involved in that 
process, but I know that, like everyone else who 
had an interest, we responded to the consultation. 
However, I am not aware of our being asked 
whether the bill connected to anything else. 

The Convener: Could you address that in your 
written evidence to us? That is an important 
aspect of this part of the bill.

Adrian Stalker: I will do that.

The Convener: Thanks. Jemiel Benison, would 
you like to add something?

Jemiel Benison: Interestingly, Murdo Fraser 
chose the right word when he said “draconian”. 
The land attachment scheme is the single most 
draconian proposal in the bill. It is interesting that 
somebody can be chucked out of a house for 
owing £1,501 and benefit the creditor to the tune 
of only £500. It is also interesting that under the 
Debt Arrangement and Attachment (Scotland) Act 
2002, a house on wheels—a caravan—that you 
rent or own is exempt. Is the message that people 
should have a house that is on wheels, but not 
one that is attached to land? That is fairly 
straightforward. The current policy is to exempt 
domestic property, which works. That is the easy 
way to do it. That does not fall foul of the principle 
of universal attachability. That principle is illogical, 
but it is not what we have: we have universal 
attachability with exceptions. Domestic property

and occupied dwelling houses should be the 
exception. 

The Convener: I am getting the message that 
this part of the bill needs to be closely examined. 
Indeed, everybody round the table is nodding. We 
will obviously go into it in more detail later, but the
clear message is that a lot of work needs to be 
done.

Christine May: I am showing my ignorance, but 
I had no idea that personal body searches might 
be involved in recovering money. Some written 
evidence about that would be welcome.

The Convener: Absolutely. Are there any other 
points on diligence and land or money 
attachment? If not, we will deal with other issues. I 
will be fairly strict because of the time that we 
have left. Does anyone have any burning issue to 
discuss that cannot wait for the written versions of 
the witnesses’ oral evidence? If not, I say that that 
session was extremely helpful in flagging up 
several important issues. No doubt there will be 
many others as we progress with the bill. We are 
beginning to work out the implications of some of 
its technical issues and terminology. 

I thank everybody, and I encourage the 
witnesses to submit their written evidence. Most of 
you will be back at some stage to give us further 
oral evidence. 

15:27
Meeting suspended.

15:37
On resuming—

The Convener: We now move to the second 
panel. We have with us Euan Wallace and Jim 
Freer. In this part of the meeting we are 
considering bankruptcy from the other end of the 
spectrum and will hear the experience of people 
who have been through the bankruptcy system. 
This evidence session will be less structured. We 
thought that we could have a fairly free-flowing 
discussion with the witnesses. Given the number 
of people on our previous panel, we had to list the 
items to discuss to ensure that we got through the 
business. I am sure that the witnesses will 
manage without formal structures. Will you kick 
off, Jim, before I ask Euan to come in?

Jim Freer: Certainly. You had a fair discussion 
about apparent insolvency, which comes before 
bankruptcy proceedings take place. Prior to the 
Bankruptcy (Scotland) Act 1993, if someone who 
was self-petitioning was in the course of trade or 
business they could make a declaration on the 
petition that they could not pay their creditors in 
the ordinary course of business. Prior to 1993, the 
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other route open was a trust deed conversion. The 
1993 act was a knee-jerk reaction to the cost to 
the public purse of trust deed conversions into 
bankruptcy. At the last minute, the Law Society of 
Scotland lobbied the Parliament to alter apparent 
insolvency. It applied a self-centred view and 
closed the door. A debtor cannot apply for 
bankruptcy until someone has taken specific 
action. I have counselled a number of debtors who 
are desperate to get the load of debt off their 
backs and get on with their lives, but cannot, 
because they cannot prove apparent insolvency.

In England and Wales, people make a self-
declaration that their debt exceeds their assets. 
That is blatant on the form that a debtor has to 
present to the court, because the debtor lists his 
liabilities and assets. It does not take a rocket 
scientist to see from that that someone is 
insolvent. I see no need for the current 
requirement to prove apparent insolvency by 
means of an expired charge for payment. A 
decree itself is not sufficient, nor is a summary 
warrant. There must be an expired charge for 
payment or a poinding schedule with items on it. 
The new bill has modified that so that the sheriff 
officer will issue a nil schedule—but will he? Will 
he turn up if he thinks that there will be nil and that 
he will perhaps not get paid, or the creditor will not 
be able to pay up? If apparent insolvency was 
thrown out or if it became possible to make a self-
declaration through a debtor’s petition, that would 
be a big step forward.

The Convener: I ask the adviser whether any 
other country has self-declaration.

Nicholas Grier: Texas has self-declaration. 
Someone there can go in with a statement of their 
assets and liabilities and become bankrupt just like 
that. The cost of credit in Texas is horrendous.

Jim Freer: Yes, but in Texas they are allowed to 
keep their homestead and a rifle or shotgun. That 
could be used against creditors or on themselves.

The Convener: I take it that you are not 
suggesting that we follow that example.

Jim Freer: No.

The Convener: Euan, can you tell us your 
experience?

Euan Wallace: I preface my remarks with a 
quote: “Just because you have a past doesn’t 
mean to say that you shouldn’t have a future.” 
That is perhaps taken slightly out of context from a 
radio broadcast. I heard it said by none other than 
David Trimble, talking about the members of Sinn 
Fein, who are part of the non-functioning Northern 
Ireland Assembly. However, it seems to me that 
the sentiment is relevant to debt and bankruptcy.

I was interested to hear the earlier comments 
and notice the vested interests of the insolvency 

practitioners, particularly Bryan Jackson, who 
suggested that the law in Scotland should be 
different from that in England and that Scotland 
should continue with the three-year period for 
getting a discharge. In England, a discharge can 
now be obtained within 12 months. I cannot think 
of a single reason why debtors in Scotland should 
be treated differently from those in England and 
Wales.

What was not mentioned at all in the earlier 
evidence is the fact that, to all intents and 
purposes, bankruptcy is like having a criminal 
record; it stays with someone for life. I have been 
discharged from bankruptcy for about two years. 
Just six weeks ago I was trying to organise a 
remortgage of my property. I scanned down a list 
of questions that I had to answer, one of which 
was, “Have you ever been declared bankrupt or 
entered into a formal arrangement with your 
creditors?”. If the answer to that question is yes, 
95 per cent of the mainstream lenders in the 
marketplace will simply pass your form into the 
bin.

That does not necessarily mean that someone 
will not get a mortgage two or five years out from a 
discharge, but it does mean that they are looking 
at a specialist lender who will start talking from a 
minimum of 3 percentage points above the going 
mortgage rate. Likewise, a discharged bankrupt 
cannot get a credit card. Insolvency practitioners 
do not, of course, mention that. Mine glibly said to 
me, “Well, you don’t need to worry. After six years, 
Experian and the other credit reference agencies 
expunge any reference to your bankruptcy.” I am 
the ripe old age of 59 and six years will take me 
beyond retirement age. From the moment that 
someone becomes bankrupt, they can forget 
getting any normal method of credit, such as credit 
cards, even after they are discharged.

15:45
I have resolved not to use credit cards ever 

again, if I can avoid it. We live in an age of 
electronic gadgets and everybody sitting at home 
going online; however, for someone who has been 
bankrupt, the process of doing something very 
simple—such as ordering an airline ticket from 
easyJet online—immediately comes to a stop 
because they do not have a credit or debit card. 
Getting a bank account is also impossible for a 
bankrupt or a discharged bankrupt. Of all the 
banks in the high street, only two banks will deal 
with discharged bankrupts and offer them an 
account: one is the Co-operative Bank and the 
other is the Nationwide Building Society. I have 
been able to find no other bank that will touch a 
discharged bankrupt.

I see nothing in the bill that attempts to address 
that. Everybody talks about whether it is right that 
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someone should get a discharge after a year or 
three years. I am saying that, even if someone 
gets a discharge after a year, how the credit 
reference agencies, the banks and other lenders 
then treat them is just as important. In the case of 
a bank, if someone answers yes to the question of 
whether they have been bankrupt, that effectively 
stands for a lifetime. It has been suggested to me 
that an easy way to get around that would be to 
tell a lie, perhaps after six years. Is that what we 
are saying? For the credit reference agencies, the 
minimum period of six years stands, whether 
someone gets their discharge after one year or 
after three years.

I would have liked to see something in the bill 
that said that, if someone is discharged within a 
year, that gives them some form of absolution 
from their debt. If the premise is that after they get 
their discharge they start with a clean sheet of 
paper, that is precisely what they should be able to 
do: start with a clean sheet of paper and not have 
to wait for some non-regulated, non-statutory body 
such as a credit reference agency to expunge their 
record.

I will stop there, in case anybody wants to come 
back at me.

The Convener: That has been very helpful. I 
want to pursue the point about bank accounts, to 
be absolutely clear. You say that, with the 
exceptions of the Co-operative Bank and the 
Nationwide Building Society, no bank will allow
you to open an account, even if that account is in 
surplus.

Euan Wallace: Correct.

The Convener: I can understand a bank not 
allowing you an overdraft facility—although I am 
not saying that I agree with that—but to say that 
you are not allowed to open an account—

Euan Wallace: It is even worse than that. About 
a year after I was declared bankrupt, my son, who 
works in London, decided that he wanted to open 
a second bank account and went to one of the 
major high-street banks. Because he had lived at 
his previous address for only two and a half years, 
the bank asked him to cite his address prior to 
that. He cited his home address, which the bank 
fed into its online terminal. The record showed his 
home address—our address—and he was refused 
an account on the basis of just the address. He 
took the bank to task about that and managed to 
get over the problem, but that is the kind of 
practical difficulty that you have obviously not 
heard about.

Of course, the insolvency practitioners in 
Scotland do not want to shorten the period from 
three years to one year for the simple reason that 
that is how they earn their money, and that would 
cut off two years of fees. I can illustrate that in my 

own case. I offered the bank that sequestrated me 
a deal—£40,000, payable over three years, if it did 
not sequestrate me. It refused to accept that 
because it thought that by sequestrating me it 
would get more. My counter to that was that, if it 
sequestrated me, it would get nothing. Three 
years down the track, having sequestrated me, the 
bank got precisely nothing. The £35,000 that it 
ingathered through my wife managing to buy out 
my equity in our house was entirely consumed—
every last penny of it and more—in the fees that 
the insolvency practitioner charged. No one can 
tell me that insolvency practitioners do not have a 
vested interest in continuing the period to 
discharge at three years, as it is in Scotland, 
rather than setting it at one year, as it is in 
England.

The Convener: In the earlier evidence-taking 
session, we heard a lot about synchronisation of 
income repayment with the discharge period. That 
sounded quite sensible to me. Are you suggesting 
that the discharge period—whether it be one year 
or three years—should be synchronised with the 
six-year benchmark, after which references are 
cleared?

Euan Wallace: Absolutely.

The Convener: When someone is discharged, 
they should be discharged in every sense.

Euan Wallace: Yes. It goes back to my 
comment that the fact that someone has a past 
should not mean that they do not have a future.

Nicholas Grier: There is a legal point to this. In 
England, someone’s debts prescribe after six 
years. That is why they have to wait for six years.

The Convener: What does “prescribe” mean?

Nicholas Grier: It means that the debts 
disappear from the record. Up here, that normally 
takes five years, rather than six. For Euan 
Wallace’s suggestion to be taken up, the credit 
reference agencies would need to be covered by 
the bill. There might be difficulties with that 
happening south of the border.

The Convener: That is another issue that we 
need to check out. I suspect that such a change to 
the legislation would be a reserved matter.

Nicholas Grier: I certainly think that it would.

The Convener: That does not prevent our 
making a recommendation for a kind of reverse 
Sewel motion. We should remember that parallel 
legislation that touches on the bill is going through 
the House of Commons. If we decide that we want 
to make a recommendation in our report, we are 
free to do so.

Euan Wallace: What I am saying is significant if 
part of the bill’s raison d’être is to encourage risk 
takers and entrepreneurs. I started my own 
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business 30 years ago and would like to start one 
again, although I would never do so without the 
protection of limited liability. Bryan Jackson said 
that there is nothing to prevent a bankrupt from 
starting up in business the next day. There may 
not be in law, but there is in practical terms. If as a 
bankrupt you try to open a bank account for your 
business, you will be politely shown the door—if 
the bank does not phone for the men in white 
coats to come and take you away. If one of the 
bill’s objectives is to encourage entrepreneurialism 
and people restarting in business, it will be a 
failure from day 1 in that regard.

The Convener: We should definitely have a 
representative of the Scottish clearing banks give 
us evidence on the bill at some point.

Susan Deacon: That links up with my intention 
to ask about the role of the banks. We must allow 
them to tell us directly what their practice is. Mr 
Wallace, you say that the banks refused to let you 
open an account. Were you given any indication, 
either verbally or in writing, that that is a matter of 
blanket policy, or was it simply your individual 
experience, which I do not question for a moment?

Euan Wallace: My first experience of it was 
when I went down to my local branch of the 
Clydesdale Bank in Milngavie. I had a live deposit 
account with the bank, which I had held jointly with 
my wife and from which my name had been 
removed. I wanted to get a deposit account of my 
own, but I was told that, because I was a bankrupt, 
the bank would not give me one. Someone then 
directed me to the British Bankers Association. 
The information is freely available on its website 
that the only two organisations in the United
Kingdom that will offer immediately discharged 
bankrupts accounts are the Co-operative Bank 
and the Nationwide Building Society.

The Convener: Euan, would you like to 
comment on that? I am sorry—I meant to say Jim.

Jim Freer: I do not plan to change my name.

Because of my experience of trying to get bank 
accounts when I was bankrupted, I normally 
advise individuals to open, but leave dormant, an 
account that is ready to operate when their 
bankruptcy starts, so that their wages can be paid 
into that. Ninety-nine per cent of people are paid 
by bank giro transfer. That is where the clearing 
banks do not accommodate debtors. The law 
clearly states that debtors’ income is their own and 
it should therefore go into their own account, but 
they are not being accommodated. I tell debtors to 
open an account, but not to use it. Having £5 or 
£10 in that account will be fine. Some banks will 
request £50 to open an account, but if they do, 
£50 can be put into it and £40 can be taken back 
out. A small account will then exist into which the 
person can put their wages if they have a job, 
which is not always the case.

I got it in writing that the banks would give me a 
cheque book, but they would not give me a 
cheque card with it. It was therefore as much use 
as a chocolate kettle. Nobody will take a cheque 
from a person unless that person has a cheque 
card. Having a cheque book was therefore a 
waste of time.

Over the years, I have approached the credit 
reference agencies, which keep information for 
eight years from the date of sequestration. 
Information is still flagged up five years after a 
person’s discharge. Back in the 1990s, I argued 
with the credit reference agencies that debtors
were being flagged up even though, under the 
Rehabilitation of Offenders Act 1974, criminals’
records were being expunged after seven years 
and references to their having been in prison were 
then not allowed. Anybody could flag up 
information on a credit reference, and the system 
was blocking people from getting on with their 
lives. They would answer that they had a duty to 
the people who paid them—their members—to let 
them know that the person in question was a bad 
risk. I would ask, “How can they be a bad risk if 
they don’t owe anybody any money?” When a 
person is discharged, they do not owe anybody 
any money and are the best risk in the book.

Murdo Fraser: I want to ask about a slightly 
different matter. Both of you have talked about the 
bill in general, but do any parts of the bill 
particularly concern you? For example, as a result 
of your experience, are you particularly concerned 
about land attachment, which we discussed 
earlier?

Euan Wallace: I certainly am. Earlier, somebody 
made a point that I would have made, which was 
interesting. Someone may have an unsecured 
bank overdraft of £1,500 for example, fall out with 
their bank for whatever reason, and the bank may 
then call in that overdraft. Under the proposed 
legislation, if the person does not have the means 
to repay the money, the bank can effectively and 
quickly, first by an inhibition and then by a land 
attachment, get security over the person’s 
heritable property—their home. That security can 
be obtained for an unsecured bank debt or car 
loan or whatever. Much stronger powers of sale 
will be granted to such creditors, who could put 
people out on the street. On the day after the part 
of the bill in question is enacted, how many people 
with small personal overdrafts or unsecured 
personal loans of £5,000 or £10,000 that they 
have taken out to buy a new car will be put in a 
position in which the creditor can become a secure 
creditor and put them out of their house without 
too much trouble? I have no particular problem 
with land attachment against commercial business 
premises because such a system would be less 
likely to be open to abuse. However, for sole 
traders who are not incorporated, there will be an 
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open book for the Inland Revenue, HM Customs 
and Excise or any of their day-to-day business 
accounts to get an attachment against their house 
if there is a dispute, and that seems to me to be 
iniquitous. As far as I am aware, there is no 
parallel approach in England and Wales. Why 
should such an approach be taken in Scotland?

16:00
Jim Freer: I concur. I am a great believer in the 

family home not being part of any bankruptcy 
proceedings at all—I have espoused that view for 
the past 15 years. People do not lend money on 
the basis that they will take the house off a person. 
My house was taken from me in 1990 and I was 
basically left on the street. I did not qualify as 
homeless and had nowhere to go. I know what it is 
like; I am talking from the coalface. There is no 
question about it: the family home must be exempt 
from land attachment. Lenders can use other 
forms of diligence; they should not be able to 
attack the family home. 

Christine May: Mr Freer, when you first spoke, 
you mentioned apparent insolvency and 
advocated a system under which it would almost 
be possible to walk in off the street—although you 
did not specify that—and self-declare. How would 
you deal with the ability of somebody else to argue 
against that declaration on the ground that the 
person making it might not be telling the whole 
truth? I assume that you are not suggesting that 
an application could be made and granted without 
allowing someone else the right to argue against 
it.

Jim Freer: In all my experience of dealing with 
debtors, I have yet to come across somebody who 
wished bankruptcy on themselves falsely, 
although it is possible that those with whom I have 
dealt were more genuine than most. There is 
nothing to be gained from falsely declaring oneself 
bankrupt, not even in a divorce.

Christine May: I had a further question for Mr 
Wallace, but it has now gone out of my head. I 
apologise. Perhaps I will come back to it if I think 
of it again, convener.

Shiona Baird: We are learning a lot about 
bankruptcy. I declare that I am as ignorant about it 
as all the other committee members. Was either of 
you aware of the implications of going bankrupt?

Jim Freer: One of the reasons that I got 
involved in giving free advice to debtors was the
total lack of advice that was available to me. My 
solicitor dumped me the night before my petition 
was to be heard in the local sheriff court, and my 
accountants had dumped me the day before. 
When a trustee was appointed, I asked them for 
help and advice, but all they did was refer me to 
various pieces of legislation. That was in 1989 and 

the regime has altered since then, but I spent days 
at the Mitchell library finding out about personal 
insolvency and what I could do. I never met my 
trustee throughout my bankruptcy; I saw only his 
appointed minions. They would tell me only what I 
could not do; they would not tell me what I could 
do and what was available to me.

To a certain extent, that happens today. If a 
debtor is referred or goes of their own volition to 
an insolvency practitioner for help and advice, the 
practitioner will give them a degree of help and 
advice but, as soon as the debtor signs the trust 
deed, the practitioner is legally obliged to act for 
the creditors, so the help and advice cease. 
Money advisers send debtors to insolvency 
practitioners with the best of intentions saying that 
the insolvency practitioners will sort the case out. 

Further help and advice should be available to 
debtors throughout bankruptcy. Debtors come to 
me before and during bankruptcy because nobody 
can tell them what they can do. They do not even 
know whether they would get a mortgage. All sorts 
of questions arise, but help is not available. There 
is help up to the point of sequestration and then it 
stops.

Christine May: I have remembered my 
question. I thank the convener for giving me my 
chance.

Mr Wallace—you said that you do not support 
leaving the discharge period at three years. Are 
you drawing a distinction between your situation—
that of having been in business and wishing to be 
in business again—and the points that the first 
panel of witnesses made, which concerned 
consumer debt?

Euan Wallace: I have difficulty with the 
proposition that Bryan Jackson floated, which was 
that 90 per cent of sequestration cases involve 
personal debt and that a reduction in the 
discharge period from three years to one year will 
make people more irresponsible. In my view, the 
irresponsible people are the lenders who allow 
consumers to accumulate high levels of debt in the 
first place. Why should the Government of 
Scotland cry tears for the banking and credit 
industry? Only a fraction of 1 per cent of its loan 
book goes wrong and is totally or partially lost. 
Even if the figures are correct—that is, if 90 per 
cent of debt is consumer debt and only 10 per cent 
is business debt—it is far better to try to 
encourage entrepreneurs back into business than 
to feather-bed the banks and the irresponsible 
people in the credit industry who create the 
consumer-debt problem in the first place.

An old insolvency practitioner with whom I used 
to do a lot of work said that good credit control 
starts not when one has supplied the goods or the 
service but before that. In other words, if one 
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assesses people properly, one’s debt position will 
be much better and one’s percentage loss will be 
much smaller. The problem is that it is far too easy 
for people to get multiple credit cards, store cards 
and so on. Why should the Government and the 
Scottish Executive protect people in the credit 
industry who are taking a commercial risk?

Christine May: So your view is that a one-year 
discharge should be available because the 
promotion of entrepreneurship is more important.

Euan Wallace: Yes.

Jim Freer: When I was in business, one took 
commercial decisions to extend credit to 
individuals or businesses based on the volume of 
business from the source, the profit that one took 
and how much one wanted the business. It is a 
fact of life that some customers will go down, but 
that should be built into one’s profit factor. The 
high street moneylenders have built in that fact. If 
there was no such thing as bad debt, people 
would not pay the interest rates that they pay—the 
rates would come down.

There is a wee bit too much leaning towards the 
poor creditors. There should be a more open door 
for debtors, who are left with the problems.

The Convener: In considering the bill, we are 
trying to strike the right balance—that is the key to 
the successful progress of the bill. The key 
judgment that we will have to make is to decide 
where the balance should lie.

As there are no further questions, I thank our 
two witnesses. It has been a useful session that 
has flagged up a number of issues that we will 
need to address.

We move on to item 3. Paper EC/S2/06/1/1 
outlines a suggested approach to our 
consideration of the bill at stage 1. The paper is 
self-explanatory. I should say, first of all, that the 
bill is long, technical and complicated. The paper 
suggests that we take evidence on the bill’s four 
themes in the order in which they appear in the
bill. There are 12 sections on diligence; we heard 
today how important many of them, for example 
on land attachment, will be. We need to decide 
whether to take evidence on all 12 sections or to 
be more selective. I suggest that the sensible way 
to approach the question is that, instead of 
deciding today on which of the sections on 
diligence we need to take oral evidence, we 
should take that decision once the written 
evidence has come in and we have reviewed it.

Christine May: It is also likely that some of the 
matters that will be raised in evidence on other 
parts of the bill will have a bearing on diligence 
and might also help to clarify our thinking.

The Convener: Absolutely. The paper is self-
explanatory; some of it sets out housekeeping 

matters, such as delegation of authority to the 
convener to approve witness expenses. In turning 
to paragraph 16, I realise that I have skipped an 
item on the agenda; I will return to it.

The committee must agree the deadline for the 
end of stage 1, which will be subject to negotiation 
with the Minister for Parliamentary Business. It will 
be fairly good going if we manage to complete 
stage 1 by the summer recess. That is one of the 
recommendations that are made in paragraph 16.

I will run through the recommendations. The first 
is that we should decide whether to take oral 
evidence on all areas of diligence law or to focus 
our evidence taking on certain sections and to 
seek written evidence on the remaining ones. I 
suggest that we decide how to deal with the 
diligence sections once we have seen written 
evidence. Given that it must all be submitted by 24 
February, we will have time to do that—after all, 
we will not even get to part 4 until well after 
February. Is that agreed?

Members indicated agreement. 

The Convener: The second recommendation is 
that our oral evidence taking on the other themes 
should be taken from the witnesses who are listed 
in paragraphs 7 to 10 of the paper. Is that agreed?

Members indicated agreement. 

The Convener: We will have to add other 
names.

Christine May: We will need to ensure that we 
strike the right balance. I was interested to hear 
what was said today about a perceived lack of 
balance.

The Convener: Yes. I think that the Committee 
of Scottish Clearing Bankers is included.

Christine May: Yes. It is in.

The Convener: The third recommendation 
contains a small mistake. It says that the preferred 
timetable for stage 1 of the bill requires us to 
publish our report
“no sooner than 31 May 2006”.

If it is to be compatible with the second paragraph 
at the top of the page, it should read “by the end of 
June 2006”. [Interruption.] I understand that if the 
stage 1 plenary debate is included in the 
timetable, we will have to have our report out by 
the end of May or the beginning of June. It is only 
fair that we work with the Executive to try to get 
stage 1, and not just our report, through before the 
summer recess. Is that agreed?

Members indicated agreement. 

The Convener: The fourth recommendation is 
that we should, after each evidence-taking 
session, consider the issues that emerge from that 
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evidence. We are about to do that on the evidence 
that we have heard today. Is that recommendation 
agreed?

Members indicated agreement. 

The Convener: The next recommendation is 
that we should consider in private all drafts of the 
report. Is that agreed?

Members indicated agreement. 

The Convener: The London Stock Exchange 
would go haywire if its members were to hear 
some of our discussions.

Christine May: I do not think so.

The Convener: The final recommendation is for
the committee to delegate to the convener the 
authority to approve claims for witness expenses. 
That recommendation may be a bit dubious—is it 
agreed?

Members indicated agreement. 

The Convener: We will now return to item 2, 
which is our consideration of the issues that have 
emerged from today’s evidence-taking session. 
From the notes that the clerks and our adviser 
have taken, I suspect that the issues are 
becoming very clear. I do not suggest that we 
have already captured all the issues—far from it—
but that a range of issues have emerged.

Murdo Fraser: My point is a general one. Today 
is the first day that Nick Grier has been with us in 
his role as committee adviser. Much to my regret, 
some committee members exaggerate my 
knowledge of the subject and it would do me no 
harm to have a refresher course on where the law 
on bankruptcy and diligence stands. Other 
members might also welcome the suggestion. 
Perhaps it would be possible to arrange with some 
urgency an informal briefing with the adviser in 
which he can brief us on the current law. I was 
getting rather lost in the discussion on apparent 
insolvency; I dare say that other members were, 
too.

16:15
Nicholas Grier: As long as I can examine you 

afterwards. 

The Convener: Is that agreed?

Members indicated agreement. 

The Convener: The briefing would need to be at 
a time when members are not caught up in other 
things.

Susan Deacon: I accept that there are time 
pressures, but there is also an issue about the 
quality of our work as well as its quantity. Unless 
we have an opportunity to reflect on what we have 
heard to date and what would enable us to explore 

the issues further, there will continue to be 
significant limitations on what we will get from 
evidence session after evidence session. I do not 
know how that fits with the previous discussion—
we are taking items 2 and 3 in reverse order 
now—but given the importance of such a briefing, 
and to maximise attendance, that opportunity 
should be within the scheduled committee meeting 
time. Thereafter, we can do whatever needs to be 
done in scheduled evidence-taking meetings.

The Convener: It is difficult for members 
because they have so many other commitments. I 
suggest that, rather than take evidence in a oner 
for the whole bill, which we would not be able to 
digest, we should have a meeting prior to starting 
work on each element of the bill, either a week or 
a fortnight beforehand. We would have a refresher 
course on the first element before we took 
evidence on it, and so on. That would make the bill 
easier to absorb; to try to absorb it all at once 
would be horrendous. Bankruptcy is a concept that 
we might understand. There are some meetings 
before the refresher meetings—if we can call them 
that—that I suspect we can deal with. In any case, 
Nicholas Grier will be here to provide us with back-
up advice or support. 

Shiona Baird: My point is altogether different. 
Apart from the last two witnesses, what we have 
heard today has focused very much on personal 
debt. Do we have any information on the number 
of business failures in Scotland over what might 
be considered a relevant period, so that we know 
what we are dealing with in the business sense 
from the Enterprise and Culture Committee’s point 
of view? 

The Convener: Some good Scottish Parliament 
information centre briefings have been produced. 
If you think that some information is missing or you 
would like more information, I suggest that we 
request it from SPICe through the clerks, and 
thereafter circulate it to everybody. I have the 
SPICe briefings here—I suggest that members 
read them because they are good and informative. 
That is why I was able to understand apparent 
insolvency. 

Murdo Fraser: Will you give us a brief 
explanation?

The Convener: I will do so later, in the bar.

Christine May: That reflects a conversation I 
had earlier with a couple of colleagues. For most 
of us, our experience of the subject ends when a 
constituent comes to us and we hand them over to 
the money advice people. Some of the things I 
heard about today—for example, the personal 
searches to recover money—shocked me. Other 
issues of personal experience came up. Susan 
Deacon made a plea for the matter to be made as 
personal as possible. That would be helpful, 
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because only if that happens can we get some 
idea of the scale and the nature of what we are 
trying to deal with and what it means for 
individuals, for society and—this is, after all, the 
Enterprise and Culture Committee—for people’s 
ability to participate in the enterprise life of 
Scotland.

Susan Deacon: On how we can approach the 
issue most effectively, we need somehow to get 
back to first principles. What is the problem that 
we are trying to solve or that the Executive is 
trying to solve? That came up in today’s 
discussion. 

There are issues about encouraging support and 
entrepreneurship, and we know that there are 
growing concerns about the problem of personal 
debt. I accept that there are many statistics and so 
on about all those things in the raft of briefing 
materials that we have received, not only from 
SPICe, but from external organisations that are 
now helpfully sending us material with increasing 
regularity and will no doubt continue to do so. It 
would be helpful if our various advisers could distil 
from that something about the nature of the 
current situation in Scotland with reference to 
personal debt or the issues about business start-
ups and so on, and include any available evidence 
about how the law affects the number of business 
start-ups. I hope that that is not asking too much. I 
would certainly find such information useful.

Nicholas Grier: We will see what we can 
manage.

The Convener: Okay—we will do that as quickly 
as we can.

There are two other sets of people from whom 
we should take evidence. One of the emerging 
themes, which appears in newspapers’ business 
sections regularly, is what has happened down 
south following legislative changes. We could 
invite witnesses from down south—we would have 
to discuss at a later date who they should be—or 
go down to talk to them. We should make some 
effort to find out what has happened there as a 
result of new legislation. We have heard a lot of 
reference to what is or is not happening south of 
the border, particularly in relation to the three-year 
or one-year discharge period argument. We need 
to try to find out about all that because it would be 
informative. I am not saying that we should copy 
their experience, but it would inform us.

Christine May: I have noticed in the financial 
pages over the past week that there has been 
reference to a “CA Magazine” article. I presume 
that other financial journalists have also written 
articles because we are now discussing the 
matter. It would be very helpful to seek the 
evidence that the convener describes.

The Convener: One of the figures that we saw 
was that 75 per cent of all personal debt is 

consumer related—credit cards and the like. I 
presume that the credit card companies have 
some kind of umbrella organisation similar to that 
of the clearing banks. We should invite the credit 
card people.

In the second set of evidence, points were 
raised about continual advertising in the form of 
leaflets posted through people’s doors and people 
getting into debt because credit card companies 
offer all sorts of deals that appear to be attractive, 
but at the bottom of the advert it says that the 
annual percentage rate is 18 per cent. Do 
members agree to take evidence from the credit 
card people?

Members indicated agreement. 

Christine May: It would also be useful to take 
evidence from businesses on any checking that 
they do before they accept a request to open an 
account—a store card account, for example. We 
heard about folk who have eight creditors, but 
there are folk who have many more than that 
because they have accounts here, there and 
everywhere or because they have bought goods. 
What sort of checks do creditors do? They might 
check that the first payment can be met, but how 
do they satisfy themselves that subsequent 
payments can be met?

The Convener: Is the recommendation agreed?

Members indicated agreement.

The Convener: I hope that everybody is happy 
that we are moving in the right direction. The bill 
will bring us a very heavy workload.
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SUBMISSION FROM ADIE FINANCIAL SOLUTIONS LIMITED

Bankruptcy and Diligence etc. Scotland) Bill

I am a Licensed Insolvency Practitioner based in Aberdeen.  Although having 
been in the insolvency profession for 23 years, I have run my own business, 
AFS, for only the last two years, but in that short time I have been apointed as 
Trustee in nearly 800 bankruptcy cases, and have personally interviewed more 
than 500 of those cases. In addition I wrote a book on Bankruptcy 10 years ago, 
and have been lecturing for the last 12 years on Personal Insolvency & Diligence 
to those sitting the specialist insolvency examinations. I believe that I can 
therefore bring to these representations both my practical and my 
academic/technical experience.

I was present on  17 January 2006 giving oral evidence at the First Meeting of 
the Committee.

ACCESS TO DEBT RELIEF AND STRIKING THE BALANCE

At the first Meeting of the Committee much discussion quite correctly centred 
round access to debt relief. Since we are all looking to achieve a co-ordinated 
system which has different options for different circumstances, and strikes the 
correct balance between the debtor and the creditors, the Committee’s 
discussions must look at: -

Sequestrations – shorter discharge period, but perhaps still a three year 
income payment period. Also consideration should be given to access to 
sequestration being easier for debtors, particularly those in the NINA 
category (No Assets, No Income). Allowing apparent insolvency to be 
constituted by the issue of a Summary Warrant followed by the new 
Charge (as suggested by Section 195 of the Bill), would cetrtainly assist 
in this endeavour.

Trust Deeds – in terms of Section 18 of the Bill, there has been very 
substantial reform suggested by the Trust Deed Consultation Document
issued on 20 January 2006. 

These proposed reforms to Trust Deeds have an extremely important 
effect on the future ability of  many debtors to obtain the debt relief which 
up to now they have been able to achieve without objections from 
creditors.

The statistics upon which the proposed reforms are founded are 
fundamentally flawed, and it would not be appropriate for the Committee 
to conclude its discussions on bankruptcy, and particularly an overview on 
whether the different procedures strike the correct balance, without 
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looking closely at this Consultation Document, and the representations 
which will be made before the closing date on 14 April 2006.

These Trust Deed Regulations can be imposed by Negative Resolution, 
and there is a real concern within the Insolvency Profession that these 
reforms will be enacted without the same full consideration which the 
Committee is giving to what is in the body of the Bill itself.

Many of those who have been asked to give further written evidence to the
Committee will almost certainly ignore the substantive proposals in this 
Consultation Document, possibly on the grounds that these proposals are 
still in draft, and the subject of ongoing consultation.  There is a real 
danger that the split-timing of this proposed legislation will militate against 
full consideration by the Committee of the impact of all bankruptcy reforms 
proposed.

With this Consultation document being so fundamentally important to the 
overall disacussion on Bankruptcy Reform, it is very disappointing that 
myself and others from the insolvency profession were asked to give oral 
evidence on 17 January, when we were unaware of the contents of the 
Consultation Document which was issued three days later.

Debt Arrangement Scheme

Whilst technically not at present a bankruptcy procedure, this is the third 
tool in the armoury of all money advisers who are trying to find the most 
appropriate solution for the debtor.

This is not at present a debt relief scheme, and freezing of interest on 
debts is not automatic. The duration can be between 5 and 10 years, or 
even longer, in order for creditors to be paid in full. Those debtors with 
assets, such as equity in property, or motor vehicles, do not require to 
include these assets in DAS.

Quite separately, and without consideration by the Committee, additional 
Regulations for DAS are likely to put in place before the end of calendar 
year 2006 which could introduce the freezing of interest, which would be 
very sensible.

There is, however, the possibility of the Regulations being amended, quite 
separately from the proposed Bankruptcy Reforms, to introduce 75% or 
even 100% debt relief through DAS, thus removing what was a 
considerable distinction between DAS and the two bankruptcy procedures. 
If such debt relief is introduced into DAS, two questions require to be 
asked: -
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With DAS now having debt relief, should it now be regarded as a 
third bankruptcy procedure?
Why should the debtor continue to be entitled to the benefit of not 
including their assets in DAS if they can obtain debt relief without 
full payment of their debts?  This would remove the fundamental 
differentiation which exists at present, and arguably would not strike 
the correct balance since it would be very detrimental to the interest 
of creditors.

Section 7 – Repeal of trustee‘s residence requirement

This apparently innocuous amendment has more sinister ramifications of which 
the Committee should be aware.

Representations have been made by Insolvency Practitioners South of the 
Border, with potentially close links to Debt Management Companies, to be 
allowed to act as trustees in Scottish bankruptcies. The suggestion is that a 
refusal would be contrary to Human Rights legislation. At present Sections 2(3) 
and 24(3) requires that the trustee “resides within the jurisdiction of the Court of 
Session”.

The proposed reforms for Protected Trust Deeds are suggesting greater 
regulation of what so far have been Scottish trustees conversant with Scottish 
insolvency legislation. English bankruptcy legislation is fundamentally different.  I 
personally would not dare to accept an appointment in an English bankruptc,
since I am ignorant of the very different English legislation. I suspect thast I am 
not alone amongst Scottish insolvency practitioners in adopting this policy. I
would have grave fears that practitioners from South of the Border  would accept 
appointments in Scotland and would not know where to start in their 
administration, and the greater regulation by the Accountant in Bankruptcy may 
not be sufficient to overcome these problems.  If this Section of the Bill is to be 
enacted, I would suggest that there should be some additional educational 
requirements for practitioners South of ther Border accepting appointments in 
Scotland.

Section 14 – Debtor Applications

It is accepted that the Courts at present can adopt inconsistent approaches to 
debtors’ applications, but I am concerned at the level of power given to the 
Accountant in Bankruptcy. At least the right of appeal against a refusal will still 
be available to the debtor as petitioner, but a minor consequential amendement 
will be required in Section 15 (3) of the Act.
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Section 16 – Income payment order

At the first meeting of the Committee there was much discussion about the 
period of the discharge and the period of the income payment order being 
concurrent, and that it would be illogical to have the periods different. There is no 
necessity for concurrence. The sole purpose of the 12 month discharge under 
the Enterprise legislation is to allow a debtor to set up in business without the 
limitations of being an undischarged bankrupt, and the insolvency profession 
have already commented on the very small percentage of bankruptcies which fall 
in to this category.

The level of a monthly contribution from earned income can sometimes be quite 
low, and if this lasts for only 12 months, the fund accumulated will barely meet 
the costs of administering the sequestration, let alone give a return to creditors. 
Two important factors in the Committee’s discussions on the duration of the 
Income Payment Order is firstly the impact on the return to creditors and
secondly the additional costs to the public purse.

Section 18 – Modifications of provisons relating to protected trust deeds

The question has to be asked as to whether it is right in law to remove the rights 
of creditors to accept or object to proposals. Since Trust Deeds were first used in 
the 17th century, creditors have been able to accept or object to the proposals, 
and make their own decision without government intervention stipulating 
minimum returns. Is it fair for legislation to potentially remove that right, and 
potentially prevent a process which would have given debt relief for the debtor 
and produced a return which was acceptable to the creditors?

Alan W Adie
24 February 2006
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SUBMISSION FROM EUAN WALLACE 

Bankruptcy and Diligence Bill

Firstly I would like to thank you for giving me the opportunity of presenting oral 
evidence to your committee in Edinburgh on Tuesday 17th and for the courtesy 
and kindness shown by the members and the Parliament staff .

I was minded to do so since believed strongly, having read the Bill and the report 
on the consultation process that almost all the evidence submitted to the Executive 
has been provided by those who had a vested interest; namely Insolvency 
Practitioners, debt collectors, Local Authorities and debt councillors. Apart from the 
latter there did not appear to have been any input from debtors themselves. This is 
perhaps not extraordinary since few ‘common debtors’ (to use the language of the 
1985 Act) would admit to enjoying the process and emerge from it, in my 
experience battered and bruised, having lost much of their self esteem and merely 
want to make the most of what is then left of their lives, in other words to move on.
I hope therefore that in presenting my evidence I was able to give some practical
insight into how the process operates which I felt was clearly missing from the first 
session. I was also pleased to note from the web cast of the final discussion that 
the Committee have resolved to take a refresher course in the legal aspects of the
debt process, since this is probably one of the most complex areas of law in the 
UK, and even amongst lawyers and accountants there is a huge deficit in working 
knowledge.

I would like in the text of this letter to raise some additional points which I think are 
relevant, which I did not raise on Tuesday for fear of hogging the stage and being 
responsible for extending your  committee’s timetable.
I would be more than happy to appear again should your committee feel that they 
wished to question me further in the course of your deliberations.

My supplementary points are:

Why do small business people not simply protect themselves from 
bankruptcy by incorporating with limited liability?

There are a number of reasons for this in my view.

Many small traders are advised by their lawyers and accountants and the
banks that the regulation and taxation regimes are far more complex for 
incorporated business and where turnover is below say £100k pa the extra 
admin burden and cost cannot be justified.
If any bank borrowing is involved in the business plan then almost certainly 
the bank will extract a personal guarantee from the directors of the small 
incorporated business which in effect puts you in the position of being 
unincorporated.
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In my own case ( I was a practicing Chartered Surveyor for 35 years) when I 
started my practice incorporation was not allowed by the professional body, 
and when this was subsequently reviewed in the early 90’s, the tax 
consequences of incorporating then meant finding the cash to meet three 
years tax bills at once . Therefore many professional practices of long 
standing still find the practicalities of incorporating almost insurmountable 
although the taxation position is now less complex. As far as I am aware 
Medical and Dental practitioners and most associated healthcare 
practitioners are prohibited by their professional bodies from incorporation.
In my experience most small subcontractors in the building industry trade as 
unincorporated business to keep down their administration costs.
Non incorporated business enjoy a degree of anonymity in that they do not 
have to lodge accounts or annual returns with Companies House and many 
find this privacy attractive. This is why most small legal and accountancy 
firms remain unincorporated

The case for harmonisation of the law with England and Wales

In his evidence to the committee Insolvency Practitioner(IP) Brian 
Jackson argued that reducing the time period to grant of discharge from
three years to one year as proposed in the Bill would be letting off  
debtors far too lightly, opening the floodgates he suggested. I dealt with 
his position in my evidence by stating that in my view it was driven 
entirely by vested interest i.e. fee income earned by IP’s

In the paperwork supporting the bill the Executive state that the bulk of 
the IP’s work is concluded within six to nine months from appointment. 
This in my experience is very much the case, but it is also the case that 
IP’s continue to charge currently significant fees to the debtor’s estate in 
years two and three, under the guise of monitoring the Debtor. A 
reduction in the period to discharge would reduce the fee income of the 
IP in my view by as much as 40%. This could only be beneficial to 
creditors as it would increase dividends.

In view of my position on the two points above I have submitted a FOI 
request to the Accountant in Bankruptcy (AIB) asking for a breakdown in 
the fees paid and or approved to the top twenty IP’s in Scotland over the 
last three years broken down into the category of   year one of 
appointment, year two of appointment, and year three of appointment. 
The committee can of course make its own request for data to the AIB
and I hope it does. I will comment further when I get a response.

The committee should also be aware that the legislation which created 
the office of the A I B arose primarily as a result of questions asked from 
the floor of the House of Commons in the early 1980’s concerning the 
amount of fees paid per annum to a firm, Panel Kerr Foster (Now PKF
Llp) by HM Government. At that time the Crown paid all the IP’s fees with 
no maximum, in small asset cases where there were insufficient 
realisations to meet the IP’s fees. 
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A figure of around £1.5Million was paid to that one firm alone, for the 
year in question. This figure was given in a written answer by the 
Minister at that time.

Unlike England and Wales where the Official Receiver handles directly a 
significant number of the small asset cases, it is my understanding that 
the AIB subcontracts virtually all the work in Scotland to registered IP’s 
and simply operates on a regulatory basis, approving fees where these 
are debited to realisation fund before a dividend is paid to creditors.  In
cases of consumer debt where there are no assets, the fees subject to a 
statutory scale, are actually met by the AIB from the Exchequer

In most cases the debtor never actually meets his /her Permanent 
Trustee they are consigned to meeting with relatively junior and often 
unqualified staff.

In my own case I only met my Trustee once and then only because I 
refused to attend the initial meeting unless he agreed to be present. All 
subsequent dealings were with junior staff. This practice is common 
place and widespread.

In my view, in the vast majority of small asset cases the process 
could be greatly simplified if it were handled not by registered IP’s 
but by persons such a debt councillors licensed by the AIB and 
without formal court process.
A simple form of Trust Deed with a declaration of Assets and 
Liabilities would be prepared by the Debtor in consultation with the 
debt councillor and a sworn and signed declaration by the Debtor 
would be given under pain of criminal prosecution for falsification.
The Trust Deed would be advertised in the Edinburgh Gazette and 
all known creditors would be advised in writing of the position. 
There would be no need for a petition to the courts and discharge 
would automatically be granted at the end of twelve months. The 
saving to the public purse would be significant; the simplification 
would be welcomed by debtors and debt councillors. It would 
significantly reduce the cost to the AIB and free up court time to 
deal with more important work.

Of course there is a risk of abuse, but few people can believe that 
in the vast majority of cases bankruptcy is anything other than a
last resort; is an abhorrent experience for the debtor and one for 
which there is absolutely no evidence people want ever to repeat.

By the time this Bill is enacted the equivalent legislation will have been in 
operation in England and Wales for three years leaving Scots greatly
disadvantaged to that extent.
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Trust Deeds v Bankruptcy 

A Trust Deed was once described to me to me as the gentleman’s way of
dealing with bankruptcy. It is intended as a method of dealing with creditor 
pressure, from which the debtor should emerge to live and fight another day.
The example of Sir Walter Scott is often fondly quoted by IP’s since the 
novelist once signed a trust deed assigning the income from his past and 
future works to his Trustee enabling him eventually to pay a dividend of 
100p in the £1 and ultimately allowing Scott to emerge from bankruptcy and 
to receive his assets back and get on with his life. 

In Corporate Insolvency the regime is now designed to encourage 
reconstruction by way of Administration, a process that allows companies to 
deal with creditor pressure and insolvency and re- emerge preserving at 
least some of the business and more importantly the jobs in the insolvent 
company and deal with the introduction of fresh capital.

     No parallel exits in personal insolvency; why not?

There is a major anomaly at present with Trust Deeds –my own bankruptcy 
is a testament to it.
At the moment if a debtor signs a Trust Deed and it becomes a Protected 

Trust Deed (all major creditors have to agree to this and usually do) all that 
happens is that Creditors are prevented from exercising any further 
diligence (taking action) against the debtor for three years. 
In the normal course the Trustee will seek a declaration that prior to making 

payment of a dividend the creditor accepts that payment in full and final 
settlement of all sums due. There is however nothing to prevent the creditor 
from refusing the payment on these terms and pursuing the debtor by way 
of formal bankruptcy proceedings through the courts after the three years is 
up. Absolution is not achieved by a Trust Deed.
That is precisely what happened in my case. I traded in partnership with 

two others and in an effort to deal with a significant trade debt problem,
myself and my two partners took advice and resolved that the partnership
but not us as individuals would sign a Trust Deed. I then realised personal 
assets, set up and capitalised a new incorporated company which acquired 
all the trading assets of the partnership from the Trustee and took on board 
all the ordinary creditors of the partnership except the bank debt and 
Revenue and Customs, which meant they were paid in full.
This was done with a view to preserving as much of the business and the 

jobs of the staff as possible. 
Three years down the track the bank refused the dividend (which had then 

been severely eroded by the IP’s fees) and the bank petitioned for my 
sequestration. The rest as they say is history.

I can see nothing in the present Bill would prevent the above happing again.

In my view the bill should be amended to make a statutory provision that 
once a Trust Deed becomes protected creditors are permanently barred 
from any further form of diligence.
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The Bill should also provide that unless approved by the courts a Trust 
Deed should expire and its signatories be discharged after one year as 
envisaged for bankruptcy.

Trust deeds should be more widely used in a simplified form to avoid the 
necessity for formal bankruptcy proceedings. This would in my view 
significantly reduce the cost to the public purse and to creditors.
In small asset cases the work of Trustee should be taken away from IP’s 
and put in he hands of trained debt councillors. There is absolutely no need 
for IP’s to be involved in these small asset cases and in any event most of 
the work is generally done by junior unqualified staff.

Land Attachment

I did outline my absolute opposition to the proposal for Land Attachment in my 
oral evidence and I think the position was also put forcefully by Adrian Stalker 
Principal Solicitor Shelter. I believe however that this proposal is so 
objectionable that it merits me underlining the following

There is no equivalent in England and Wales and if passed into law will 
put Scots in a unique if untenable position.

By a relatively straight forward process of first inhibition followed by Land 
attachment creditors will be able to secure debts against debtor’s homes 
which presently remain unsecured.

In practice this will provide the debt collection industry with a huge 
weapon for blackmail against the debtor and it will be used extensively 
by aggressive creditors as a weapon with which to intimidate Debtors.

The ordinary citizen having say, purchased his council house will in time 
become terrified of taking out a small personal loan  to buy a car for fear 
that a default will result in an attachment order on his home and he will 
then turn to more expensive forms of credit such as hire purchase, 
thereby being deprived market choice.

All of this can easily be prevented by removing completely the right 
to attach against residences from the Bill.

Even in the case of commercial property assets, the power of sale 
should not be granted to a creditor for a minimum period of two years 
after the attachment is made to allow the debtor the maximum period of 
time to resolve.

Where a debtor enters into an agreement to pay off the debt by 
instalments the Attachment should lapse after 50% has been repaid. A
similar provision already exits in relation to hire purchase in respect of 
repossession.
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Significant penalties should be imposed against creditors for abuse of 
the procedure if proved.

Finally 

A discharge should mean a discharge

In my oral evidence I made reference to the fact that even after discharge 
the stigma of bankruptcy lives with you for life.

Currently only two high street banks will give accounts to bankrupts 
discharged or otherwise namely the Nationwide BS and the Co-op bank and 
these are deposit type accounts which only allow you to draw cash from an 
ATM there is no cheque book or debit card. 

Even when you are discharged Overdrafts are out of the question and 
Mortgages difficult and only at rates of 3% or more above the going rate 
from specialist lenders who add huge early repayment penalties—typically a
years interest.

A bank account surely is a basic human right and certainly must be a first
principle of social inclusion. Without it the individual can do virtually nothing,
not even get paid a salary unless in cash or using a money exchange to 
cash a cheque at a cost of 4%.

Credit reference agencies currently hold information for up to six years after 
discharge meaning in Scotland currently bankruptcy is a nine year sentence 
without any remission for good behaviour. Contrast that with a prison 
sentence.

I do not think legislation would be necessary to change this. A voluntary 
code restricting the duration for holding a bankruptcy on file to the date of 
discharge could easily be negotiated by government under threat of 
legislation. These organisations always fear legislation as it invariably 
restricts their freedom further and is wider reaching that the points in hand 

There are only two major credit reference agencies in the UK.

Trustees as a matter of course demand details of all bank account from a 
debtor under threat of criminal conviction. They then routinely notify the 
banks of your bankruptcy who then close the account. 

In my view there are substantial areas of this bill that will impact significantly 
on the government’s Social inclusion strategy.

My apologies again for the length of this letter but I believe that the matters 
raised are hugely important to the revision of the law on this complex subject.
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EXECUTIVE SUMMARY

1. Citizens Advice Scotland (CAS) welcomes many of the proposed reforms 

contained in this Bill, in particular:-

The introduction of a reduced bankruptcy period and other related 

reforms

Increased information provided to debtors

The formation of the new Scottish Civil Enforcement Commission, and 

particularly their public information role

Protections for debtors in relation to land attachments 

Reforms to earnings arrestments (diligence against earnings) 

including greater information exchange between the relevant parties

Reforms to bank arrestment procedure (arrestment in execution), 

including the introduction of a protected minimum balance in bank 

accounts

Reform of summary warrant procedure in respect of the issuing of a 

charge, and the plans to extend time to pay

2. However, CAS would like to see the following reforms included in the Bill:-

BANKRUPTCY

An increase in the debt levels for creditor petitions beyond the current 

figure of £1,500

A link between sequestration proceedings and the debt arrangement 

scheme to include, where applicable, a deferment or sist of 

sequestration proceedings pending approval of a debt payment 

programme 

Introduction of the proposals put forward by the Working Group on 

Debt Relief in relation to no income no assets (NINA) clients
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DILIGENCE

3. Land Attachments

An exemption of the main dwellinghouse from the second (sale) stage 

of land attachments 

Otherwise, the introduction of a debt limit that needs to be reached 

before an attachment can be effected and 

A substantial increase in the level of debt from £1,500 whereby a 

home can be sold and  

An introduction of a hierarchy of diligence to be attempted by the 

creditor before allowing the sale of the dwellinghouse

4. Bank Arrestments

An earmarking of benefits and tax credits to ensure they cannot be 

arrested 

Otherwise the introduction of a procedure to allow a debtor to apply to 

court for the release of benefits or tax credits

A clause that will prevent creditors being able to carry out more than 

one form of diligence for the same debt

Otherwise a clause to prevent creditors from carrying out a bank 

arrestment when an earnings arrestment is already in place

5. Debt Arrangement Schemes (DAS)

An amendment to the current DAS scheme to allow for the freezing of 

interest to be applied to all debts from the issuing of a form 4, binding 

on all creditors

The setting of an upper limit of 10 years for the DAS to run, after 

which time the debts to be discharged

The composition of debts to take place at the beginning of the DAS as agreed 

by creditors with deemed consent
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INTRODUCTION AND CONTEXT

6. Citizens Advice Scotland (CAS) is the umbrella organisation for Scotland’s 

network of 78 CAB offices.  These bureaux deliver frontline advice services 

throughout the country, from the city centres of Glasgow and Edinburgh to the 

Highlands, Islands and rural Borders communities.

7. In 2004/05 Scottish bureaux dealt with just under 75,000 new enquiries 

relating to debt, accounting for over 17% of all new enquiries – a 9,000 

increase from the previous year. Although comparable figures for this year 

have not yet been compiled, last year (2003/04), the total amount of new debt 

dealt with by the service amounted to over £130,500,0001

8. In  2003, CAS conducted research into our Scottish debt clients in order to 

explore the extent and types of debt as well as the reasons behind it, and in 

February 2004, we published our report – “On the Cards – the debt crisis 

facing Scottish CAB clients”

.

2.  Our research allowed us to make a direct 

comparison with our earlier 2001 report published in conjunction with our 

sister organisation in England and Wales3

9. Our 2003 research showed that: -

.

There has been an explosion in consumer debt problems brought to 

bureaux in Scotland over the last two years. The average debt is now 

£13,380 – a 64% increase since 2001

Four in every five debt clients have multiple debts - the average 

number of debts has increased to approximately five, with one in 

every five clients servicing eight or more debts

On average, for every £1 of monthly income, clients owed almost £22 

of debt, excluding mortgages. This level of debt stress had nearly 

1 This figure is based on the average new debt handled by the 59 bureaux that reported this information, 

extrapolated to estimate the overall new debt for all 78 bureaux

2 On the Cards: The Debt Crisis Facing Scottish CAB Clients, Citizens Advice Scotland, February 2004

3 In too Deep: CAB Clients’ Experiences of Debt, Citizens Advice and Citizens Advice Scotland, May 2003
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doubled in two years between the publication of our 2001 and 2003 

reports

High interest rates, credit charges and easy access to credit are all 

contributing factors to debt.  More than half of CAB debt clients face 

regular charges for being in arrears, which exacerbate the problem

One in every four debt clients has at least one storecard debt, or owes 

council tax, or has an overdraft

Over half of CAB debt clients have monthly household incomes of less 

than £800, almost one quarter live on less than £400 per month, and 

half have no income other than pensions or benefits

10. It is with this background that we welcome many of the reforms outlined in the 

Personal Bankruptcy and Diligence Etc (Scotland) Bill.  CAS have been 

campaigning on a number of areas of diligence for many years, in particular: -

The introduction of a debt arrangement scheme

Reform of bank arrestments

Reform of summary warrant procedure4

11. Although this Bill is in four parts, this briefing will look at the relevant parts that 

relate to our client group.  In particular we will comment on two parts of the 

bill: - bankruptcy and diligence.

4 Briefing on Debt Arrangement Schemes by Citizens Advice Scotland 1999; Memorandum by Citizens Advice 

Scotland to the Justice & Home Affairs Committee of the Scottish Parliament on the Abolition of Poindings and 

Warrant Sales Bill 1999 – October 1999; Briefing to the Social Inclusion Committee of the Scottish Parliament 

on the Abolition of Poindings and Warrant Sales Bill 1999 – December 1999; Won’t Pay or Can’t Pay – the real 

cost of Scotland’s council tax debt July 2000; Frozen Money – bank arrestments – A report by Citizens Advice 

Scotland June 2001; Memorandum by Citizens Advice Scotland to the Social Inclusion Committee of the Scottish 

Parliament on the Debt Arrangement and Attachment (Scotland) Bill June 2002; Memorandum by Citizens 

Advice Scotland to the Communities Committee of the Scottish Parliament on the secondary consultation on 

draft regulations for a debt arrangement scheme September 2003; Briefing to the Communities Committee of the 

Scottish Parliament on draft regulations for a debt arrangement scheme February 2004; Briefing to the Local 

Government and Transport Committee of the Scottish Parliament on Council Tax Abolition and Service Tax 

Introduction (Scotland) Bill August 2005.
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BANKRUPTCY

Creditor Petitions

12. We have responded to two separate consultations on these issues5

The introduction of a reduced bankruptcy period

and are 

pleased to see that many of the reforms we supported are contained in the 

Bill, specifically: -

The introduction of time restrictions for trustees in dealing with a 

bankrupt’s heritable property

The introduction of time restrictions on trustees’ rights to claim legal 

rights and inheritances

13. In our submissions however, we indicated that we would like to see an 

increase in the debt levels for creditor petitions beyond the current figure of 

£1,500.  It is our experience that the current debt limit is too low in relation to 

average debt levels, leaving debtors vulnerable to sequestration for relatively 

low levels of debt.  This is borne out by the increase in creditor lead petitions 

from April – October 2005 (see Annex 1).  

14. Bankruptcy remains a very serious step for debtors to face, and can result in 

the loss of their home.  To lose one’s home for a figure of £1,500 can be 

extremely harsh when there may be other more appropriate options such as a 

debt payment programme under the debt arrangement scheme.  At the very 

least, we would like to see a link with the debt arrangement scheme and 

sequestrations.  For example the issuing of a form 4 under a DAS could result 

in a sheriff having to defer or sist any sequestration proceedings raised by a 

creditor pending the approval of a debt payment programme. 

5 Personal Bankruptcy reform in Scotland: A modern approach A consultation response from Citizens Advice 

Scotland, February 2004; Modernising Bankruptcy and Diligence in Scotland: Draft Bill and Consultation A 

response from Citizens Advice Scotland, September 2004
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No Income No Assets (NINA) Clients

15. Last year we sat on the Scottish Executive Working Group on Debt Relief that 

looked specifically at problems for the no income no assets (NINA) client 

group.  Citizens Advice Scotland carried out a “rough and ready” piece of 

research on our debt clients who fell into this category – defined as having 

less than £20 per month disposable income.  We found that: -

There were around 4350 – 6450 new NINA debt clients coming to the 

Scottish CAB service every year 

They had average debt levels of around £9,800, owing 5.5 debts to 

just over 3 different creditors

Just under two thirds of a NINA client’s sole income was from benefits 

only

16. This client group has insufficient income to enter into a debt payment 

programme under the debt arrangement scheme, and so their only hope for 

debt relief is bankruptcy.   However, under existing legislation, they cannot 

access this because they do not fit the criteria for “apparent insolvency”.  This 

is because creditors generally do not pursue their debts through the formal 

court process.  This client group is left vulnerable to creditor harassment, as 

they do not get the formal protection offered under the debt arrangement 

scheme. 

17. The Working Group – chaired by an academic and consisting of 

representatives of both creditor and debtor interests – produced a report 

earlier this year6

6 Report of the Working Group on Debt Relief, June 2005

having explored all of the issues.  The Working Group 

suggested a “fast track” route to sequestration for NINA debtors, with 

safeguards that provided a moratorium if there was a possibility that their 

circumstances could change, and built in money advice.  The 

recommendations of the group are not incorporated into the Bill.  
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18. In answer to a PQ in October this year7

19. While allowing NINA clients access to sequestration will undoubtedly increase 

the overall number of Scottish bankruptcies, nevertheless the Bill as it stands 

offers very little for this client group.  Currently, these clients cannot pay their 

debts, nor can they enter into a debt payment programme.  As a result, they 

are subjected to creditor harassment – see the Citizens Advice Scotland 

evidence report on this issue, and our recent response to the Office of Fair 

Trading

, the Deputy Justice Minister said “….It 

is necessary to consider what impact these reforms [relating to the current Bill] 

will have before deciding whether it is appropriate to introduce further reforms 

which have the potential to markedly increase the numbers of Scottish 

sequestrations”.

8

20. England and Wales are looking at introducing a new procedure to provide 

debt relief for people who are not able to access any of the available remedies 

because they are financially excluded

.  Interest and charges continue to be added onto their overall 

indebtedness. Their only option is to let their debts increase in the hope that a 

creditor will eventually take formal action that will allow them access to 

sequestration.

9.  While the proposals are in their initial 

stages we would not want to see Scotland being left behind in terms of 

providing debt relief for this particularly disadvantaged client group.  We would 

argue strongly that this Bill needs to incorporate the recommendations of the 

working group.

7 PQ S2W-19371 4 October 2005

8 Would You Credit It? – Creditor Behaviour in Scotland Citizens Advice Scotland December 2001; Debt 

Collection Guidance – Formal Compliance Review – a response from Citizens Advice Scotland September 2005

9 Relief for the indebted – an alternative to bankruptcy Summary of responses and government reply The 

Insolvency Service November 2005
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DILIGENCE

Land Attachments

21. Section 70 of the Bill creates a new diligence entitled land attachment.  This is 

a two stage process, involving the attachment of land followed by a court 

process to secure the sale of the property.  Land – including a debtor’s main 

dwellinghouse – can be attached for a debt of any amount, however the house 

cannot be sold unless the debt is at least £1,500.  

22. In July 200210, we indicated our opposition to this new form of diligence, and 

met with the Scottish Executive to discuss our concerns in January last year11

23. The sale process itself contains a number of protections for debtors, and it is 

uncertain whether many actual sales will take place using the new procedure.  

However, we consider that many creditors will use the first stage of land 

attachment, as it will work in the same way as the old diligence of poindings.  

The threat to the debtor of losing their dwellinghouse will act as a “spur to 

payment” which will elicit payment of the debt by whatever means they can.  

This could mean debtors agreeing to unsustainable repayment plans, or being 

bullied into paying one creditor at the expense of others, even when this non 

payment may have other severe consequences.  Under the old poindings and 

warrant sales system, very few warrant sales were carried out – for example 

in 2002

.

Although we are pleased to see that a number of protections have been 

introduced to the sale aspect of the diligence, nevertheless we are 

disappointed that the main dwellinghouse has not been excluded.

12

10 Enforcement of Civil Obligations in Scotland – a response from Citizens Advice Scotland, July 2002

, approximately 13,500 poindings were carried out but only around 

420 warrant sales were actually completed.  We consider that this new 

diligence will operate in a very similar way.  

11 Land Attachments: A Memorandum from Citizens Advice Scotland, January 2005

12 Civil Judicial Statistics Scotland 2002
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24. There are proposals to disseminate information about this new diligence – the 

new proposed Scottish Civil Enforcement Commission will be charged with 

this role – but it is our experience that debtors simply do not know how 

diligences work or their impact, and they will respond to the threat of losing 

their home.  Effectively land attachments will provide creditors with a powerful 

means of manipulating debtors in order to elicit payment.  Charging orders are 

the English equivalent of land attachment and are on the increase – there has

been a 178% increase in their use over the last five years (see Annex 2).  We 

consider that many English creditors will recognize this new form of diligence 

and use it.

25. Our view is that the new diligence effectively turns an unsecured loan into a 

secured one.  Secured loans normally require the explicit consent of a debtor 

and in addition, debtors usually get the benefit of preferential interest rates.  

This new diligence will effectively provide creditors with the ability to reap the 

benefits of charging high levels of interest, yet still get their risk secured 

through the back door by using a land attachment in the event of default. It is 

worth noting that the new Consumer Credit Bill proposes “wealth warnings” on 

credit advertisements.  In the case of secured loans, this means creditors 

must alert debtors to the fact that they might lose their home if they do not 

keep up with repayments, but unsecured creditors are not under the same 

obligation.  If this diligence is introduced and remains applicable to the main 

dwellinghouse, this risk will now effectively apply to all debts – secured or not.

26. The Scottish Law Commission’s Report on Diligence13

13 Scottish Law Commission – Report on Diligence, April 2001

considered that the 

effect of registration of a land attachment would create a “real right over the 

land” for the creditor – effectively turning an unsecured debt into a secured 

loan.  They argued however that while the diligence of land attachment should 

include the debtor’s main dwellinghouse – possibly operating along the lines 

of an inhibition – they considered that there were good grounds for exempting 

the debtor’s house from the sale stage of the diligence.  Ultimately they left 

this recommendation to “political and social policy”.  We would argue that the 

main dwellinghouse should be exempted from the sale part of this diligence.  
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This would allow a land attachment to operate as a more modern version of 

inhibition, effectively ensuring that a creditor would receive payment on the 

sale of a dwellinghouse, but they would not be able to force the sale of the 

debtor’s main home.  The right of sale would then apply to second and 

subsequent dwellinghouses and any land owned by the debtor.

27. Furthermore, although the debt must be at least £1,500 before the home can 

be sold, the attachment itself applies to any amount of debt.  A debtor having 

their property attached will not realize that a sale cannot take place until the 

debt has reached at least £1,500.  We would argue that at the very least, a 

limit needs to be set before an attachment can be effected.

28. In any event, the level of debt whereby a home could be lost is only set at 

£1,500.  We consider that this is far too low a figure for such a harsh and 

drastic measure, despite the debtor protections built into the procedure.  Our 

2003 research14

29. The policy memorandum accompanying the Bill suggests that the limit of 

£1,500 has been set to create a disincentive for creditors to opt for 

sequestration.  However, one of the reasons why debtors who can opt for 

sequestration don’t, is due to the fear of losing their dwellinghouse.  Although 

there are many downsides to bankruptcy, nevertheless in opting for this route, 

the debtor will generally obtain relief from their other debts.  This diligence as 

it stands will in effect implement the debtor’s main fear – losing their home, but 

will leave the debtor with the rest of their debts outstanding.  The Executive 

has indicated that the figure may be reviewed as part of the implementation 

process, and we would argue that at the very least this amount is increased 

considerably.  If at the same time the limit for creditor petitions for bankruptcy 

were increased, then no disincentive would apply.

found that 79% of bureau debt clients owed £1,500 or more 

to at least one creditor. While the majority of CAB debt clients do not own their 

own homes, nevertheless our findings mean that this diligence could impact 

on a number of CAB debt clients.  

14 On the Cards: The Debt Crisis Facing Scottish CAB Clients, Citizens Advice Scotland, February 2004
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30. Finally, we would hope that before agreeing to the sale of the dwellinghouse, 

the sheriff must consider what other diligence options a creditor has 

implemented first – in this way creating a hierarchy of diligence.  Not only are 

earnings arrestment a very effective form of diligence (and indeed are widely 

used), they are the least invasive from the debtor’s perspective.  We would 

hope that a creditor would be required to attempt this form of diligence first 

before being allowed to carry out a sale of the dwellinghouse.
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Bank Arrestments

31. Bank arrestments are the most commonly used type of diligence in Scots Law 

and are mainly used by local authorities in relation to council tax debt.  In 

2003, the last published statistics, 155,432 bank arrestments were carried out 

(150,431 under summary warrant procedure).  This compares with 121,161 

earnings arrestments (110,534 under summary warrant procedure).

32. Bank arrestments are very much a Scottish form of debt collection.  The 

English equivalent is called “third party debt orders” and is rarely used, as 

their procedure is far more complex.  For example, in 2004, only 6,396 third 

party debt orders were issued compared with 309,521 warrants of execution 

against goods issued – their most common form of diligence.  To put these 

figures into context there were 1,364,866 money claims that year15

33. Citizens Advice Scotland has campaigned for changes to this form of diligence 

for many years

.

Accordingly, bank arrestments - and more particularly benefits being arrested

through the use of bank arrestments - are a particularly Scottish issue.

16.  In addition, some years ago we worked with the Bank 

Arrestments Group in relation to the development of a private members bill17

34. The issues at present are: 

that sought to deal with this issue by providing some protection for debtors.

Arrestment of benefits and other protected payments in bank accounts

Bank accounts arrested with no prior warning

15 Judicial Statistics Annual Report 2004 Department of Constitutional Affairs

16 Memorandum by Citizens Advice Scotland to the Justice & Home Affairs Committee of the Scottish 

Parliament on the Abolition of Poindings and Warrant Sales bill 1999, October 1999; Briefing to the Social 

Inclusion Committee of the Scottish Parliament on the Abolition of Poindings and Warrant Sales Bill 1999, 

December 1999; Oral Evidence to the Social Inclusion Committee, January 2000; Won’t Pay or Can’t Pay – the 

real cost of Scotland’s council tax debt based on the experience of Citizens Advice bureaux clients in Scotland, 

July 2000; Frozen Money – bank arrestments A report by Citizens Advice Scotland based on the experience of 

Citizens Advice Bureau clients in Scotland, June 2001

17 Bank Arrestment (Scotland) Bill – a private members bill lodged by Alex Neil MSP on 26 April 2000
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Creditors freezing the full amount of money in a bank account leaving 

the debtor – and sometimes families - penniless

Double diligence

35. We are pleased that the Scottish Executive have taken on board a number of 

these issues and have included reforms in the draft Bill that will have a 

beneficial impact on this particularly punitive form of diligence.  

36. These are: 

A protected minimum balance

Service of charge following summary warrant

Limiting the sum attached (to either the total debt due or a lesser 

amount)

37. The two issues not being dealt with, however, are double diligence and the 

arrestment of social security benefits and tax credits.

38. Problems with arrestment of benefits in bank accounts were outlined in our 

most recent briefing on the issue18 (see Annex 3).  Despite the intention of the 

law to exempt benefits and tax credits from arrestment19

39. While the proposal to introduce a minimum level that will be “unarrestable” in a 

bank account will prevent debtors on very low incomes becoming destitute, 

nevertheless it will not address:

, in practice these 

funds are arrested.  This is because some banks argue that once benefits are 

paid into an account they lose their identity, becoming part of the generic pool 

of money in the account, and are therefore arrestable.

Debtors with disabilities who receive relatively high levels of income 

comprising benefits, premiums, independent living funds and direct 

payment awards for paying a carer’s wages.  These funds are 

essential for meeting the extra costs associated with a disability, and 

arresting this income could compromise the ability to pay for medical 

needs or fulfil obligations as an employer of a carer

18 Bank Arrestments – Briefing Paper 19 by Citizens Advice Scotland, November 2005

19 s187 of the Social Security Administration Act 1992 and s45 of the Tax Credits Act 2002
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Situations whereby a debtor receives a backdated benefits award -

which can be substantial

Situations where a debtor receives the childcare element of tax 

credits, designed to pay a nursery or childminder in order that the 

debtor may take up employment

40. In addition, the new proposals will not address the issue of housing 

benefit/housing allowances, which if arrested, could leave a debtor unable to 

pay their rent and potentially facing homelessness.

Local Housing Allowance

41. Since November 2003, the Department for Work and Pensions (DWP) has 

been piloting reform to the housing benefit (HB) system in nine local authority 

pathfinder areas (including Edinburgh).  The reforms have two key elements –

they change the way HB is calculated, introducing a flat rate Local Housing 

Allowance (LHA), and they change the way benefit is paid.  In most cases 

payment is made direct to the tenant rather than the landlord.  Payment of 

benefit to the landlord is the exception and is down to the discretion of local 

authorities where the client is considered vulnerable or has rent arrears.

42. One of the main changes introduced by the LHA regime relates to the method 

of payment.  Although under current HB regulations a claimant can choose to 

receive the money themselves or have it paid directly to the landlord, this is 

not the case with tenants on LHA.  LHA is paid directly to claimants unless 

s/he is considered vulnerable or has rent arrears.  This is in line with other 

government initiatives to ensure that all benefits are paid directly into bank 

accounts.  In any event, in practice a number of local authorities – including 

Edinburgh – have always operated a system whereby claimants are paid 

directly by cheque even under housing benefit unless the claimant has 

actively opted out.

43. While some claimants have their DWP benefits paid into a post office card 

account (POCA) rather than a bank account, this option is not available under 
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LHA (for a number of reasons, including the fact that it is not possible to set up 

a standing order/direct debit facility with a POCA).    DWP research shows 

that after the first six months of Pathfinders, 93% of LHA claimants were using 

bank or building society accounts to receive their benefit20

44. The total amount of LHA paid to a single person under the age of 25 is 

unlikely to be arrested, given the proposals to protect up to £304 (soon to be 

uprated) in a bank account.  However, it is possible that a family could find 

themselves in receipt of an LHA of around £1,000 per month – meaning that 

the bulk of this could be frozen even with the new proposals. National roll out 

of the LHA system without protection from arrestment means more debtors 

could face eviction for rent arrears. 

.

45. We consider that these issues could be resolved by either earmarking benefits 

and tax credits in such a way that they cannot be arrested, working along the 

lines of a reverse standing order.  In implementing a standing order, an 

account holder can have monies paid out of their bank account into a range of 

different accounts.  We consider that this can work in reverse, whereby 

monies paid into an account that form benefits, tax credits or other types of 

protected payment could easily be identified.

46. Alternatively a procedure could be introduced that will allow a debtor to apply 

to court for release of the funds.  This was the proposal suggested by the 

Bank Arrestment (Scotland) Bill, and something similar could be developed 

along the same lines.  

47. In cases where clients receive a mixture of tax credits and benefits, the 

principle founded in “Clayton’s Case”21

20 LHA Evaluation 6: Receiving the LHA – Claimants’ early experiences of the LHA in the nine Pathfinder areas, 

DWP 2005

could be applied.  This case 

established the principle of first incurred, first discharged.  In other words, 

whichever monies the client withdrew first could be attributed to benefits, 

leaving the income free to be arrested if applicable.  

21 Devaynes v Noble (1816) 1MER 572
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48. Additionally there remains the issue of double diligence.  At the moment, 

debtors can have their earnings arrested – although this procedure currently 

offers some protection - then have the protected sum frozen by use of bank 

arrestments.  The reforms outlined in the Bill mean that the protected figure of 

£304 will not be arrested when it is paid over into a bank account. 

49. Although these proposals will ensure that a debtor is not left destitute, 

nevertheless an earnings arrestment is designed to protect people on very low 

incomes. It works on a sliding scale, ensuring people on low incomes only 

have a designated amount paid over to their creditors. 

50. For example, a debtor earning £304 per month has the full sum protected, and 

no deductions can be made. A debtor earning £410 per month can only have 

a deduction of £13 made. Under the current proposals, this would mean that

this debtor would be left with £397 per month. When this sum is paid into 

his/her bank account, only £304 of this amount is unarrestable, with the 

remaining £93 being available for creditors. In addition, any additional 

payments into their bank account (such as child benefit, savings or any other 

additional income) can then be arrested. 

51. While we accept that the proposals under the Bill in relation to bank 

arrestments are a major step forward, nevertheless they still leave some 

significant issues unresolved.  Preventing double diligence and protecting 

benefits and tax credits from arrestment are essential to ensure that the most 

vulnerable Scottish debtors are protected from the harsh consequences and 

unnecessary hardship currently associated with bank arrestments.

Debt Arrangement Schemes

52. The Debt Arrangement Scheme (DAS) was introduced by the Debt 

Arrangement Scheme and Attachment (Scotland) Act 2002.  The actual 

scheme itself was launched in November 2004.

53. Citizens Advice Scotland has been involved in the development of a debt 

arrangement scheme for almost fourteen years.  In 1992, CAS put forward an 

amendment to the Bankruptcy (Scotland) Act 1993, in an attempt to introduce 
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a debt arrangement scheme.  The amendment was rejected, on the basis that 

protected trust deeds were considered a suitable alternative22

54. In 1999, CAS again attempted to introduce a debt arrangement scheme onto 

the agenda, by providing the Scottish Law Commission with a briefing on the 

topic

.

23.  The briefing was made during the course of the Scottish Law 

Commission’s deliberations on an alternative to poinding and warrant sale, 

and a proposal to introduce a debt arrangement scheme was included in their 

final report24. CAS was also a member of the working group set up by the 

Scottish Parliament to look at an alternative to poindings and warrant sales, 

which also recommended the introduction of a statutory debt arrangement 

scheme25

55. We also vigorously campaigned on this issue both during our evidence 

sessions on the Abolition of Poindings and Warrant Sales Act 2000, and the 

Debt Arrangement and Attachment Scotland Act 2002 and in submissions to 

the committees of the Scottish Parliament

.

26

56. Citizens Advice Scotland remain firmly committed to the concept of a debt 

arrangement scheme, and consider it to be an extremely valuable tool in 

terms of debt management and debtor relief.  We are pleased to see that one 

year on from its introduction, the Scottish Executive have announced a review 

.

22 Hansard, Parl Debt HL 1992-93 vols 540 and 541

23 Briefing on Debt Arrangement Schemes by Citizens Advice Scotland, 1999

24 Report on Poinding and Warrant Sale Scottish Law commission April 2000 (Scot Law Com no. 177)

25 Striking the Balance – a new approach to debt management Report of the Working Group on a Replacement 

for Poinding and Warrant Sale, 6 July 2001.

26 Memorandum by Citizens Advice Scotland to the Justice & Home Affairs Committee of the Scottish 

Parliament on the Abolition of Poindings and Warrant Sales Bill 1999, October 1999; Briefing to the Social 

Justice Committee of the Scottish Parliament on the Abolition of Poindings and Warrant Sales bill 1999, 

December 1999; Memorandum to the Social Justice Committee of the Scottish Parliament on the Debt 

Arrangement and Attachment (Scotland) Bill, June 2002; Debt Arrangement and Attachment (Scotland) Bill 

briefing for stage one debate, September 2002; Memorandum to the Communities Committee of the Scottish 

Parliament on the secondary consultation on draft regulations for a debt arrangement scheme, September 2003; 

Briefing to the Communities Committee of the Scottish Parliament on draft regulations for a debt arrangement 

scheme, February 2004.
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in terms of how the debt arrangement scheme is operating now, and is looking 

at improving the scheme to ensure it operates more effectively.

57. In October last year, we consulted with all Scottish CAB on the current 

scheme, and its operation.  CAB advisers were asked to provide their views 

on two key areas amongst others: 

The barriers that prevent CAB debt clients and CAB No Income No 

Assets (NINA) debt clients using DAS now

What improvements could be made to allow CAB debt clients and 

CAB NINA debt clients to use DAS

58. In summary, bureau advisers found the lack of freezing of interest and 

composition of debts to be the biggest barrier to the scheme in terms of CAB 

debt clients, followed by the recommended length of time for the operation of 

a DAS.  

59. Following this consultation, bureau advisers attended a special meeting in 

order to develop a proposal to make the existing scheme more effective for 

CAB debt clients.  

60. The solutions developed by the group are as follows: -

Freezing of interest to be applied to all debts from the issuing of a 

form 4, binding on all creditors

The DAS to run for an upper limit of 10 years, after which time the 

debts will be discharged

Composition of debts to take place at the beginning of the DAS as 

agreed by creditors

Creditors to be deemed to consent if they fail to respond

The debtor to be issued with a formal discharge from the DAS 

administrator at the end of the scheme

61. The fuller version of the CAS proposal is included in Annex 4.  CAS is of the 

view that some of our concerns in relation to this Bill would be addressed by 

an effective debt arrangement scheme provided our proposals for reform were 

adopted. 
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62. This Bill provides the opportunity for reforming the DAS to make it more 

relevant to those poorer debtors who are unable to access any form of debt 

relief at the moment, however the Bill is effectively silent on these issues.  We 

would hope that reforms of the DAS will be introduced at a later stage in 

relation to this Bill.
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CONCLUSION

63. Our 2003 research found that changes in circumstance and chronic causes of 

poverty – such as a drop in income, job loss, illness, low income or disability –

are major contributing factors to debt problems, as are high interest rates, 

credit charges and easy access to credit.  While we welcome many of the 

reforms proposed in this Bill, we consider that further reforms, as outlined, are 

needed in order to address vulnerable clients who face hardship on a daily 

basis. 

Citizens Advice Scotland

January 2006
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Annex 1: Bankruptcy Statistics

Awards of Sequestration on Creditors' Petitions

April Ma
y June July August Septemb

er
Octob
er

Novemb
er

Decemb
er

Januar
y

Februar
y

Marc
h Total

2004/5119 133 122 117 144 191 101 111 121 136 145 168 1608

2005/6188 190 268 218 250 261 266 1641

Awards of Sequestration on Debtors' Petitions

April Ma
y June July August Septemb

er
Octob
er

Novemb
er

Decemb
er

Januar
y

Februar
y

Marc
h Total

2004/5127 140 148 151 148 146 143 147 114 93 132 165 1654

2005/6197 195 204 197 169 195 205 1362

Awards of Sequestration on Trust Deed Petitions

April Ma
y June July August Septemb

er
Octob
er

Novemb
er

Decemb
er

Januar
y

Februar
y

Marc
h Total

2004/510 26 32 8 8 23 41 20 19 12 23 33 255

2005/621 32 36 25 29 20 28 191

Total Awards of Sequestration

April Ma
y June July August Septemb

er
Octob
er

Novemb
er

Decemb
er

Januar
y

Februar
y

Marc
h Total

2004/5256 299 302 276 300 360 285 278 254 241 300 366 3517

2005/6406 417 508 440 448 476 499 3194

Information provided by the Accountant in Bankruptcy’s office 6 December 2005
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Annex 2: Charging Orders

YEAR NUMBER % INCREASE ON 
PREVIOUS YEAR

2000 16357 20%
2001 22098 35%
2002 30389 38%
2003 34756 14%
2004 45562 30%

Source:- Judicial Statistics Annual Report 2000/2001/2002/2003/2004 –
Department of Constitutional Affairs
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Annex 3: Bank Arrestments Briefing 

Bank Arrestment

What is a bank arrestment? 

A bank arrestment is a particularly harsh form of 
diligence, or formal debt recovery. Citizens 
Advice Scotland (CAS) has been campaigning 
for change in this area for a number of years. 
Under a bank arrestment:

• All the money in the debtor’s bank account is 
frozen and becomes inaccessible. Despite 
legislation designed to protect benefits and tax 
credits1, client evidence shows that they do get 
arrested.

• The money remains inaccessible until the 
debtor signs a mandate releasing funds to the 
creditor, or the creditor raises a court action to 
force the release of funds.

Case evidence shows that this can cause 
already vulnerable people severe financial 
hardship, as they are left without access to any 
funds for periods of days or even weeks.

The current situation

• Bank arrestments are the most frequently used 
form of diligence. In 2002 – the most recent year 
for which figures are available - nearly 80,000 
bank arrestments were executed in the Scottish 
courts.

• The English equivalent of bank arrestments –
third party debt orders – are not an equivalent at 
all. They are far more complicated to apply for, 
and in 2002 only 5,449 were carried out. This 
means that fifteen times as many bank 
arrestments were carried out in Scotland, from a 
significantly smaller population.

• The Bankruptcy and Diligence etc (Scotland) 
Bill proposes that a minimum sum in a bank 
account is protected from arrestment. Whilst we 
fully support this proposal, it does not address 

the fundamental issue of 
benefits and tax credits being 
arrested.

1 Section 187 of the Social 
Security Administration Act 
1992
and Section 45 of the Tax 
Credits Act 2002

Bank
arrestments are
a harsh form of
debt recovery
that can cause
severe financial
hardship for
already
vulnerable
people
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Current concerns
Case evidence highlights a number of specific issues 
relating to bank arrestments:

• Benefit and tax credit payments are theoretically 
exempt from bank arrestments, as long as they are 
identifiable as such. However, some banks argue that 
once benefits are paid into an account they lose their 
identity, becoming part of the generic pool of money in 
the account, and are therefore arrestable.
• The arrestment of benefits in bank accounts is an area 
of increasing concern since the advent of direct payment 
of benefits into bank accounts. This means that many 
more vulnerable people are now susceptible to this form 
of diligence.
• Bank arrestments are most frequently used by local 
authorities in respect of council tax arrears. This is a 
particular concern for two reasons. Firstly, in 2004/05 
client enquiries relating to tax debt represented the third 
biggest category of debt enquiry. Secondly, bureaux are 
reporting an increasingly hard-line approach in debt 
recovery by local authorities.
• Client evidence shows that some banks charge 
administration costs for implementing a bank arrestment, 
causing clients further financial hardship.
• People with severe disabilities can receive a relatively 
high level of income, comprising benefits, premiums, 
independent living funds and direct payment awards for 
paying a carer’s wages. These funds are essential for 
meeting the extra costs associated with a severe 
disability, and arresting this income can therefore 
compromise the ability to pay for medical needs or fulfil 
obligations as an employer of a carer.
• Double diligence occurs when people simultaneously 
face more than one form of formal debt recovery. This is 
a particular problem for bureau clients on very low 
incomes who can be faced with both a bank arrestment 
and an arrestment of wages at the same time.

CAS calls for change 
In order to address the issues raised by bureau client 
evidence, CAS calls for:
• Benefit and tax credit income to be exempt from 
arrestment.
• A provision that would prevent a creditor carrying out a 
bank arrestment if they have already arrested someone’s 
wages.
• Any sum protected from bank arrestment to be 
safeguarded from erosion by the application of bank 
charges.

• Payments related to 
disability to be 
exempt from 
arrestment.

A West of 
Scotland 
CAB reports 
of a client 
whose 
account was 
arrested for 
council tax 
arrears. The 
account 
contained 
£92, made 
up entirely 
of the 
client’s 
incapacity 
benefit 
payment. 
The bank 
charged £35 
for 
administerin
g the 
arrestment 
and the debt 
collection 
company 
charged a 
fee of £42. 
Consequent
ly, the 
arrestment 
only 
reduced his 
debt by £15 
but meant 
he had no 
money to 
live on for a 
fortnight. 

Case evidence

A North of Scotland 
CAB reports of a
lone parent with two 
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young children whose bank account was arrested the 
week before Christmas. She had received no 
paperwork from her bank, the creditor or the sheriff 
officers. Her only income was income support and 
child tax credit, both of which were clearly 
identifiable in her account. Furthermore, the 
arrestment had been carried out in respect of a two-
year old parking ticket which the client was adamant 
she had never received.

A West of Scotland CAB reports of a female client 
with a young baby who had recently split from her 
partner and moved out of the family home. She tried 
to access her account and discovered it had been 
arrested by a debt collection company for council tax 
arrears. Her ex-partner had not forwarded her mail 
and she was therefore unaware that an arrestment 
order had been issued. The arrested account 
comprised wages, child benefit and child tax credit. 
The client was very distressed about how she would 
take care of her small baby without access to any 
money, but the debt collection company was 
unsympathetic
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Annex 4: Debt Arrangement Scheme: Consultation with Bureaux, November 2005

Debt Arrangement Scheme Review: Consultation with Bureaux, November 2005

By Susan McPhee, Head of Policy and Public Affairs

Citizens Advice Scotland and its 77 bureaux offices form Scotland's 
largest independent advice network.  CAB advice services are 
delivered through 216 service points throughout Scotland, from the 
islands to city centres.
The CAB service aims:
to ensure that individuals do not suffer through lack of knowledge of 
their rights and responsibilities, or of the services available to them, 
or through an inability to express their need effectively
and equally
to exercise a responsible influence on the development of social 
policies and services, both locally and nationally.
The CAB service is independent and provides free, confidential and 
impartial advice to everybody regardless of race, sex, disability or 
sexuality.

Citizens Advice Scotland
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BACKGROUND

1. The Debt Arrangement Scheme was introduced by the Debt Arrangement 

Scheme and Attachment (Scotland) Act 2002.  The actual scheme itself was 

launched in November 2004.

2. Citizens Advice Scotland has been involved in the development of a debt 

arrangement scheme for almost fourteen years.  In 1992, CAS put forward an 

amendment to the Bankruptcy (Scotland) Act 1993, in an attempt to introduce 

a debt arrangement scheme.  The amendment was rejected, on the basis that 

protected trust deeds were considered a suitable alternative27

3. In 1999, CAS again attempted to introduce a debt arrangement scheme onto 

the agenda, by providing the Scottish Law Commission with a briefing on the 

topic

.

28.  The briefing was made during the course of the Scottish Law 

Commission’s deliberations on an alternative to poinding and warrant sale. 

The case for a debt arrangement scheme was accepted by them, and 

included in their final report29

4. In addition, CAS was a member of the working group set up by the Scottish 

Parliament to look at an alternative to poindings and warrant sales, which also 

recommended the introduction of a statutory debt arrangement scheme

.

30

5. We also vigorously campaigned on this issue both during our evidence 

sessions on the Abolition of Poindings and Warrant Sales Act 2000, and the 

Debt Arrangement and Attachment Scotland Act 2002 and in submissions to 

the committees of the Scottish Parliament

.

31

27 Hansard, Parl Debt HL 1992-93 vols 540 and 541

.

28 Briefing on Debt Arrangement Schemes by Citizens Advice Scotland 1999

29 Report on Poinding and Warrant Sale Scottish Law commission April 2000 (Scot Law Com no. 177)

30 Striking the Balance – a new approach to debt management Report of the Working Group on a Replacement 

for Poinding and Warrant Sale 6 July 2001.

31 Memorandum by Citizens Advice Scotland to the Justice & Home Affairs Committee of the Scottish 

Parliament on the Abolition of Poindings and Warrant Sales Bill 1999 – October 1999; Briefing to the Social 

Justice Committee of the Scottish Parliament on the Abolition of Poindings and Warrant Sales bill 1999 –

December 1999; Memorandum to the Social Justice Committee of the Scottish Parliament on the Debt 
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6. One year on from its introduction, the Scottish Executive have announced a 

review in terms of how the debt arrangement scheme is operating now, and 

what improvements could be made to the scheme to make it operate more 

effectively.

CONSULTATION WITH BUREAUX

7. In October this year, we sent a memorandum to all Scottish CAB including 

named advisers who had gone through the DAS training asking for views.  As 

changes had already been made in respect of the certification procedures for 

money advisers the focus of the questionnaire was on the scheme itself, and 

its operation.  

8. CAB advisers were asked to provide their views on two key areas amongst 

others: 

The barriers that prevent CAB debt clients and CAB No Income No 

Assets (NINA) debt clients using DAS now

What improvements could be made to allow CAB debt clients and 

CAB NINA debt clients to use DAS

9. Following this consultation, bureau advisers were invited to attend a special

meeting to discuss the outcome of the consultation, and to try and develop a 

proposal to adapt the existing scheme and make it more effective for CAB 

debt clients.  This meeting took place on 1 December 2005, and was attended 

by twelve representatives from bureaux all over Scotland.  A note of those 

bureaux attending is annexed hereto.

10. The solutions developed by the group are as follows:-

Arrangement and Attachment (Scotland) Bill June 2002; Debt Arrangement and Attachment (Scotland) Bill 

briefing for stage one debate September 2002; Memorandum to the Communities Committee of the Scottish 

Parliament on the secondary consultation on draft regulations for a debt arrangement scheme September 2003; 

Briefing to the Communities Committee of the Scottish Parliament on draft regulations for a debt arrangement 

scheme February 2004;
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Freezing of interest to be applied to all debts from the issuing of a 

form 4, binding on all creditors

The DAS to run for an upper limit of 10 years, after which time the 

debts will be discharged

Composition of debts to take place at the beginning of the DAS as 

agreed by creditors

Creditors to be deemed to consent if they fail to respond

The debtor to be issued with a formal discharge from the DAS 

administrator at the end of the scheme
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THE PROPOSALS

11. The results of the October consultation had brought forward four main areas 

for improvement which were: 

Freezing of interest

Waiving of interest

Composition of debts

Fixed term for DAS

FREEZING OF INTEREST

12. The CAS proposals in relation to freezing of interest are that: 

Freezing of interest should be applied from the issuing of a form 4

Freezing of interest would be binding on all creditors – regardless of 

whether or not the debt had been assigned

13. Consideration was given as to whether freezing of interest should apply 

retrospectively.  This was considered to be a complex area to look into, and 

too labour intensive for a money adviser.  

14. Additional consideration was given to either interest being frozen at the point 

of approval from the DAS administrator, or interest being frozen following a 

court hearing.  However, as the freezing of interest is crucial to the success of 

the scheme, it was considered that the issuing of the form 4 was the best 

place to start.

15. It was also considered that a compulsion on creditors to freeze interest could 

well result in more voluntary agreements taking place outwith DAS, thus 

reducing bureaucracy and overall cost.

16. Consideration was given to the different types of interest that are applied to 

different loans.  

Credit cards apply rolling interest
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Doorstep lenders apply front loaded interest

Bank loans apply interest on the total loan

Even so, it was felt that the proposal will work only if it is kept simple.  

17. Accordingly, the CAS proposal is that interest is frozen at the time the money 

adviser issues form 4.  This will mean that in some cases, the creditor would 

get the full debt including interest (such as doorstep lenders and banks) and in 

others they wouldn’t i.e. credit cards.  However it was thought that in the latter 

cases, the creditors would already have benefited by the imposition of charges 

for late payments and so on.  It was also noted that when creditors agree to 

freeze interest voluntarily now, then interest is treated in this way.  Accordingly 

this proposal would not be proposing anything different to what currently 

operates by agreement now.

WAIVING OF INTEREST

18. After careful consideration, it was felt that the waiving of interest would be too 

difficult to operate.  

19. Firstly, it would be retrospective, which would mean looking backwards at the 

agreements.  Some creditors take a payment and divide it between the 

charges applied and the repayment figure, so it would be very complicated to 

work out the level of interest to be waived.  Secondly, interest and charges 

could have been applied over a very long time.

20. It was also noted that there might be other possible solutions for unreasonable 

levels of interest and charges i.e. OFT debt collection guidance.
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COMPOSITION OF DEBTS AND LENGTH OF TIME

21. Both of these are linked and need to run together.  Composition cannot 

operate in isolation from the length of time of the agreement, because it would 

mean that a composition for each individual debt would have to be worked out 

for each client by an adviser.  In practical terms this is not possible.

22. The CAS proposal is that a DAS would run for an upper limit of 10 years.  Ten 

years was considered a suitable proposal on the grounds that one CAB had 

already had a DPP agreed for 9 years.  In addition, consolidation loans can 

often extend a five year loan into a seven year one and beyond, so this 

principle already operates in terms of debt management.

23. Composition would take place at the beginning of the DAS as agreed by 

creditors (and provided that interest was frozen) with a view to the debt being 

extinguished at the end of ten years.  

24. The issue of deemed consent would be applied – so that creditors who failed 

to respond would be deemed to consent and it would be binding. Creditors 

would continue to have the right to either agree to the DPP (or be deemed to 

agree) or withhold their consent or object under the fair and reasonable test.  

This would mean that the existing process for creditors wouldn’t change.  

25. The legislation would need to ensure that the debts would be discharged at 

the end of the 10 year period – or earlier if agreed - with a formal discharge 

issued by the DAS administrator.
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OTHER ISSUES

Freezing of Interest without composition
26. The 10 year period would not work unless freezing of interest was adopted as 

well.  Bureaux advisers consider that the freezing of interest on its own would 

make little or no impact on CAB clients where they were either low income 

clients or else had very high levels of debt.  In either case, they have little 

prospect of paying a loan back within a five to seven year period, even where 

interest was frozen.  It is the combination of freezing of interest and a fixed 

term for repayment of the debt that will be most applicable to CAB debt 

clients.

Freezing of interest six months into the programme
27. Consideration was also given to the possibility of freezing the interest six 

months into the programme.  However this was not felt useful.  Failing to 

freeze interest at the outset would mean that fewer clients would qualify for 

the scheme.  In addition, it was considered that it would prolong the debt, as 

six months worth of payments would simply be applied as interest and would 

not be used to reduce the capital sum owing.  

28. Additionally, in six months time the money adviser would have to apply for a 

variation, and there would be a burden on them to recalculate the DPP for all 

of the debts.

DAS and sequestrations
29. The legislation could be amended so that the issuing of a form 4 could be 

used as a defence against any sequestration proceedings when they called in 

court.  An additional form could be issued to the debtor by the money adviser 

when the form 4 was submitted for the debtor to show in court.  This would 

require the sheriff to defer or sist the sequestration proceedings, pending the 

approval of a DPP.

Citizens Advice Scotland
December 2005
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LIST OF BUREAUX ATTENDING DECEMBER 2005 MEETING

Citizens Advice Rights Fife

Clackmannanshire CAB

Cumbernauld CAB

Edinburgh Central CAB

Falkirk CAB

Glasgow Easterhouse CAB

Haddington CAB

Kilmarnock CAB

Motherwell & Wishaw CAB

Musselburgh CAB

Penicuik CAB

Shetland CAB
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SUBMISSION FROM MONEY ADVICE SCOTLAND 

1. Background to Money Advice Scotland

1.1 Set up in 1989, courtesy of a grant from the Scottish Consumer Council, 
Money Advice Scotland aims to promote “free, independent, impartial and 
confidential money (debt) advice, and ultimately raise the 
standards/quality of money advice in Scotland . With a membership of 
over 140 member organisations and individual MAS represents a broad 
church of organisations who either meet full or associate membership 
criteria. To access full membership of MAS, an organisation or individual 
requires to be engaged in the provision of free (to the client), independent 
etc money advice, for a substantial part of their work, and includes local 
authorities, CABx, law centres and other voluntary organisations/projects. 
Associate membership is open to those who support the aims and 
objectives of the organisation, and includes Insolvency Practitioners, 
Banks/Building Societies, Debt collectors, credit unions, amongst others. 
The balance of full members to associate is 2:1. The organisation is also 
working towards being an Institute of Money Advice and seeks to achieve 
this within the next 12-18 months.

1.2 MAS has run a number of consultation events on the earlier Bankruptcy 
consultation, and more recently on the newly introduced Bankruptcy Bill1.
Some of the comments made within this evidence relate to discussion 
points raised within the Seminar. We intend consulting further with our 
members, and will submit any further evidence, if necessary, within the
agreed timescales for the “call for evidence”. We have focused on those 
areas of particular concern, and will as mentioned earlier further consult.

1.3 The organisation has been very heavily involved in the new Debt 
Arrangement Scheme Regulations, and together with Citizens Advice 
Scotland provides the certification scheme as part of the approval of 
advisers.  A MAS representative was also involved in the Debt Relief 
Working Group set up by the Scottish Executive. 

2. General Comments on the Bill

2.1.1 In principle, MAS welcomes the introduction of the Bill, and for the 
opportunity to give evidence to the Parliament through the Enterprise and 
Culture Committee. 

1 Seminar took place on 6 January 2006 and was attended by 36 delegates from organisations including 
local authority money advisers, local authority finance departments/revenue collection, chartered 
accountants, Sheriff Court, law centres and CABx. In total 29 representatives attended from local 
authorities across Scotland, the remaining 7 from voluntary sector organisations etc.
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We remain disappointed and concerned that the Bill does not include 
reference to Debt relief, nor specifically to “no income no assets cases”.
Given the recommendations of the Working Group and the very strong 
evidence from advice agencies of the need to have such a safety net, we 
firmly believe there is a need to re-consider this issue, and the time is 
right, given this current proposed legislation, and particularly those who 
have no income/assets, who may have no remedy for their situation. We 
also now have very recent experience of the Debt Arrangement Scheme 
Regulations, and we are aware of the weaknesses in terms of access to 
low earners, and we are aware the Scottish Executive has run an event 
recently to listen to views from advisers and others in this regard. This 
new legislation should dovetail with other measures available to debtors in 
Scotland. 

2.1.2 We have real concerns about the rising numbers of people in debt,
reported on a regular basis by the media, which is also borne out by the 
increased levels of debtors seeking debt advice, and of course the growth 
of fee charging agencies. 

2.1.3 Part 1 – Bankruptcy. Whilst one year bankruptcy may remove the burden 
for some debtors, it is our view like any remedy it should be transparent. 
The public will need to be aware that although the proposals are to reduce 
bankruptcy from three years to one, that in fact the debtor, where they 
have the ability to pay could well pay beyond the one year period. So one 
year might not be one year at all. If the Bill becomes law we would request 
that every effort is made to ensure that the public’s awareness is raised of 
the importance of understanding discharge from the bankruptcy -v-
discharge of responsibility to keep making payments. We receive calls on 
an almost daily basis for comment on one year bankruptcy and how it is 
affecting Scotland. Clearly it hasn’t been implemented here yet, but the 
media have promoted that it is, and what the impact of it is already. 
Against that backdrop it is essential that correct messages are given to 
consumers in Scotland, especially young people.

2.1.4 Also, under any reform the issue of a debtor’s home being sold should be 
done within a reasonable period, and most certainly no longer than 3 
years, as this is like a Sword of Damocles for some, particularly if they 
believe that they will remain in their family home. The recent experience of 
some money advisers under the present system is that, some Insolvency 
Practitioners are looking to sell a property after 5 years, or to seek 
increased contributions, and we believe that is not in the best interests of 
fairness, and should have been dealt with at a much earlier stage.
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2.1.3 Section 18 – We welcome modifications to Protected Trust Deeds and 
await the consultation paper.

2.1.4 Section 23. We are pleased to note the inclusion of reference to money 
advice playing a central role through the debt advice and information 
package. We would wish to see this take place not just at the point before 
a petition is served, but at a much earlier stage. Also, what level of proof 
will be required to demonstrate that the package has been given?

2.1.5 We have some concerns with regard representation by money advisers in 
Bankruptcy Orders and Undertakings, as they will likely be unable to put 
forward a client’s case if they are not allowed to represent in court. We 
agree in principle, that where a debtor has undergone bankruptcy 
proceedings in the past, and can pay towards their debts, there should be 
a mechanism in place to release funds on a regular basis, to recover the 
debt, and if a debtor is unwilling to co-operate with an Undertaking then an 
Order should be sought. However, just as money advice is an integral part 
of the system, pre bankruptcy, as with DAS there could be a (continuing) 
role for Approved Advisers under the new Bankruptcy legislation.

2.1.6 Part 3 – Scottish Civil Enforcement Commission. We welcome the 
proposal to set up the Commission, and would make the following 
comments regarding particular sections of the Bill.  

2.1.7 Section 44 – In our view that Annual Report needs to be published and 
circulated to as wide an audience as possible, but needs to focus on 
meaningful information. Suggestions were made during the seminar that 
league tables of performance (naming names) should be included, but on 
balance it was felt that it could be difficult as this is probably sensitive 
commercial information. We would welcome the publishing of a Register. 
However, given it is restricted to “reasonable times”, we would like to 
question why should any difference/restriction be made in respect of the 
public being able to access the Register of Messengers of Court, given the 
DAS Register of Approved Advisers which is online and available to the 
public 24 hours a day. 

2.1.8 Section 45 – With regard to the composition of the Commission our 
Seminar participants were adamant that there ought to be Lay Person
who represents the advice sector given all the emphasis on money advice 
and the experience gained through dealing with existing Sheriff Officers 
and other debt collectors.

2.1.9 Section 48 – We welcome the proposal to publish a Code of Practice, and 
would suggest that when the Code is being drafted that cognisance is 
taken of the OFT Codes, and the process which others follow to have a 
Code Approved.
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Furthermore, that the Code is sent out for consultation to National 
Professional Organisations who have an interest in this area of work, 
including for example IRRV, Law Society, Creditor Trade Associations
such as FLA, BBA, Credit Services Association (CSA) Money Advice 
Scotland, Citizens Advice Scotland, ABCUL and Scottish League of Credit 
Unions.

2.1.10 Section 52 – we are of the view that the “fitness” of Officers should 
encompass not just training requirements and CPD, but also extend to 
Disclosure Scotland checks similar to that carried out prior to approving 
certificated money advisers under the Debt Arrangement Regulations.

As a general point it was felt that more emphasis should be placed on the 
OFT Debt Collection Guidance, and also the provisions of the Fair Trading 
Act, with regard to a general duty to trade fairly and the where individuals 
or companies have been reported to Trading Standards Departments. It 
was the belief of most of the Seminar participants that the Commission 
should be actively seeking information not just from Courts, but from OFT 
also.

2.1.11 Section 56(2)(c) – It was the view of the Seminar, that under this section 
that money advisers and local authorities (finance and debt collection) 
should be considered as “such other bodies or persons who appear to 
Scottish Ministers to have an interest.

2.1.12 Section 58 -With regard to alleged misconduct we wish to raise the fact 
there will be other possible evidence outside of a conviction or complaint 
received by the Commission. For example, Trading Standards 
departments may well have a dossier of complaints which have been 
referred to the OFT. See also earlier notes.

2.1.13 Part 4 – Land Attachment. This area of proposed change is one of 
contention, and, the areas of concern are almost mirrored for residual 
attachment.    
Seminar participants, depending on whether they were coming from a 
money advice perspective or local authority finance departments, viewed 
land attachments differently. The views of the local authority 
representatives were that land attachment will be a useful tool, but 
certainly a last resort. From the money advice side, some delegates felt 
that the new proposed land attachment was “warrant sales by the back 
door” only it is a debtor’s house which is at risk and not goods for sale. 
Concerns were expressed about the procedures and the lack of detail and 
indeed cost to the debtor of such an attachment. 
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Some contributors felt that in fact it may be a breach of human rights 
legislation. One of the main concerns expressed by money advisers was 
of how a debtor who was being pursued for an unsecured debt, which 
could ultimately become secured due to a land Attachment Order.

As this particular diligence, if taken to conclusion could be harsh on 
debtors; the Seminar participants felt that more training on money 
advice/debt issues would be beneficial to Sheriffs and indeed Sheriff 
Clerks. MAS have commented on numerous occasions that training of 
Sheriffs should be done, and awareness raised of issues facing people in 
debt.

2.1.14 Part 8 – Money Attachment. This was another example of depending on 
what role the Seminar participants performed, determined their viewpoint 
as to the impact of such a diligence. Many thought that the money 
attachment might not take place very often. Those representing local 
authority finance sections felt that the timings for the attachment needed 
to change for commercial property, as the restrictions on attachment 
would not allow the attachment to be made. Examples were cited of public 
houses, and, commercial properties.

In terms of interpretation, it was felt that the term “place” needed 
clarification, also further explanation of “money”.

Section 166/169 - Concern was also expressed as to what would happen 
with “failed attachments” as there is no provision to leave a schedule with 
the debtor to say that there had been a “failed attachment”, and 
furthermore for the Sheriff to receive a Report. This is a very important 
point given the stage of diligence.

2.1.15 Part 12 – Summary Warrants, Time to Pay. We are pleased that finally
are being given the opportunity to make offers to pay through an official 
process. Although arguably this does take place with Sheriff Officers 
accepting payments we also know of instances where, debtors and 
advisers are being referred backwards and forwards, and indeed 
payments sent to Sheriff Officers and Councils being rejected. This 
doesn’t apply across the Board, but good practice would suggest that 
each should agree the boundaries of responsibility. By introducing Time to 
Pay Directions/Orders it will be the Council (pursuing the Council tax or 
other debt) who will decide whether to accept a payment or not. However,
once diligence has started and an application made for a Time to Pay 
Order, it will be interesting to see how many are agreed by Councils, and 
what role the Officers will play. 
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As Council debt accounts for a substantial part of overall indebtedness in 
Scotland2, it is essential that debtors are treated fairly across Scotland. 
We also have some concern that Councils will perhaps change from 
issuing Summary Warrants (given the changes to apparent insolvency), 
and try to enforce the debt using informal methods.

Yvonne Gallacher, Chief Executive
Money Advice Scotland
18 January 2006

2 Money Advice Scotland Research, “Money Advice Services in Scotland – a time to reflect”, R Burrows, 
Money Advice Scotland, March 2000 revealed that 27.3% the agencies across Scotland said that Council 
Tax was the most common debt, dealt with by their agencies
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SUBMISSION FROM THE INSTITUTE OF CHARTERED ACCOUNTS OF 
SCOTLAND

Institute of Chartered Accountants of Scotland (ICAS) is the professional body 
responsible for licensing the vast majority of Scotland’s Insolvency 
Practitioners (around 115 out of a total of 130). Insolvency Practitioners 
administer Sequestrations and Protected Trust Deeds. Their principal duty is 
to realise the estate for the benefit of creditors, with a residual duty to debtors. 
ICAS is obliged under Royal Charter to act in the public interest at all times.

This briefing deals with the Bankruptcy section of the Bill only. It does not 
cover Diligence or Floating Charges.

The Current Procedures in Summary

Sequestration
A court-based procedure paid for either by the assets of the debtor, or 
where there are no assets, they are administered by the Accountant in 
Bankruptcy (AiB) and therefore funded by the public purse. The process 
normally lasts for three years and there may be contributions from the 
debtor’s income.  Sequestrations are regulated by the Accountant in 
Bankruptcy.

Trust Deeds
A voluntary agreement between debtor and creditors, which involves asset 
and/or income contributions from the debtor with a view to paying a
dividend to creditors. Lasts for a period of 3 years. No court involvement 
and no cost to the public purse – procedure is paid for out of the assets of 
the debtor.

In January 2004, ICAS issued strict guidance on Trust Deeds, called 
Statement of Insolvency Practice 3A (SIP 3A). This means that an Insolvency 
Practitioner must not accept a Trust Deed if there is no prospect of paying a
dividend to creditors.

Debt Arrangement Scheme
Introduced in November 2004. A voluntary agreement arranged by a 
money adviser between a debtor and their creditors which involves 
payment of debts including interest in full over a period of up to 15 years.
There is no compromise in the amount owed to creditors unless agreed by 
creditors but it is not automatic. Fewer than 100 have been taken up since 
the scheme began.

Qualified and heavily regulated ICAS members undertake Sequestration and 
Trust Deeds
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The Bankruptcy & Diligence Bill – Why Do the Views of ICAS Matter?

- 2 -

Our Understanding of Future Reform

Sequestration
A one year limit on the bankruptcy period. However, debtors may be 
subject to an Income Payment Agreement/Order for up to 3 years as 
proposed in the Bill. Bankruptcy Restriction Orders will be issued to 
delinquent debtors extending the period of restriction for anything up to 15 
years. In practice in England and Wales, targets are set by the Official 
Receiver for 60% of debtors to be discharged 6 months.

Trust Deeds
Continue to exist, but legislation will ensure that a minimum level of 
dividend is paid. ICAS has already strengthened regulation of Trust Deeds 
through SIP 3A to ensure that Insolvency Practitioners only take cases that 
can yield a dividend.

Debt Arrangement Scheme
Currently there appears to be little appetite to use the DAS. This may 
change if ‘debt write-off’ is introduced. This would in effect make the DAS 
a Trust Deed by another name, undertaken by unqualified and less 
regulated personnel.

The Aim of the Bill

The Deputy Enterprise Minister, Allan Wilson said on the 22nd November 
2005, “We want to help people to be able to clear their feet and get on with 
their lives and businesses after a period of bankruptcy. Entrepreneurs willing 
to take sensible risks are essential to a strong and dynamic economy. We 
want to create the right climate to enable those who don’t succeed the first 
time round an early chance to move on and try again.”

It is clear, from this announcement that Ministers see the Bankruptcy and 
Diligence Bill as a way of helping economic growth. The aim appears to be to 
remove the stigma of bankruptcy that currently could be argued to prevent 
entrepreneurialism flourishing, to create a ‘try, try again culture’ as exists in a 
country like the US. ICAS welcomes any proposals to boost economic growth 
and entrepreneurialism.

It is a crucial point to make that the overwhelming reason for personal 
insolvency and bankruptcy in Scotland has nothing to do with business failure 
or entrepreneurial risk. It is all about consumer debt – credit cards, unpaid 
council tax or people who, due to their individual misfortune, find themselves 
unable to pay for their personal liabilities. ICAS has surveyed its Insolvency 
Practitioners in the last month and 90% of their 2005 caseload involved
consumer debt, not trading businesses.

It may be useful to look at the latest set of statistics from the Accountant in 
Bankruptcy - they show a 55% rise in Sequestrations and a 40% rise in 
Protected Trust Deeds from the same time last year. 
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These figures show personal bankruptcy is now at its highest level for more 
than a decade even before the impact of reducing the period from 3 
years to 1 year becomes apparent.

Key Proposals of the new Bill

Reduction to a one year period

ICAS accepts that the reduction in the standard period of Sequestration to one 
year may, in a minority of cases, encourage business restart. We would 
simply re-iterate our concern that we believe that 90% of current 
Sequestrations relate to consumer debt rather than any trading enterprise.

We set out below some further observations on the likely impact of this 
fundamental change in period. Ultimately it is a political decision.

To summarise, the 1 year Bankruptcy will potentially/could

Send a message to consumer debtors that it is OK to become bankrupt 
several times within their lifetime 
Make Sequestration the perceived easiest option for debtors, with a 
discharge certainly in England and Wales after 6 months in most cases,
instead of the most onerous option which it is currently.
Put non-contribution Sequestration out of line with Protected Trust Deeds 
(which usually will still have a 3 year period and DAS which can be up to 
15 years).

Bankruptcy Restriction Orders

A debtor whose conduct is fraudulent or culpable will be subject to a 
Bankruptcy Restrictions Order (BRO). It imposes restrictions on a debtor for 
up to 15 years after discharge. They only apply to individuals, and not 
partnerships. It means the debtor cannot be a director, a receiver and is 
disqualified from nomination, election and holding office as a member of a 
local authority. Scottish ministers would also be able to prevent debtors from 
holding particular offices and positions.

ICAS is broadly in favour of BROs. We would observe however that there has 
been a slow take-up of BROs in England and Wales. We would also observe 
that the criteria for granting a BRO in respect of the conduct of a debtor are 
largely applicable to business. Most do not apply to an individual who has 
found themselves in difficulty because of consumer debt or unpaid bills.
(Consumer debt cases are 90% of total sequestrations).

In England and Wales there is a separate division of the Insolvency Service 
which investigates all draft BRO reports. If it is envisaged that the AiB will fulfil 
this function in Scotland, there are issues of resourcing and independence to 
be considered. There is also a requirement to report where the Trustee is not 
the AiB.
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The Trustee in Sequestration

ICAS believes the proposals are sensible.

Debtor Applications

ICAS believes the proposals are sensible.

Jurisdiction

The Bill paves the way for IPs outside Scotland to look after Scottish 
Sequestrations and Trust Deeds. ICAS has practical concerns about this. We 
do not feel that the interests of debtors and creditors would be well served by 
an IP who is acting remotely and does not meet the debtor. Would a bankrupt 
in Dundee receive the appropriate support and contact from an IP in Devon? 
We do not think so, and would stress that the personal contact between the IP 
and bankrupt can be crucial in managing their affairs and changing habits. 

It is important that any English IPs taking work in Scotland should be 
competent in the law and procedures of Insolvency in Scotland and be able to 
demonstrate this to their RPB’s insolvency monitors.

Importantly, ICAS believes that there is a very real danger that it could open 
the floodgates in Scotland to unregulated debt consolidators, who mainly 
operate South of the Border.

Income received by debtor after sequestration

ICAS believes the proposal is sensible, but must strike a balance between the 
interests of debtors and creditors.

Debtor’s Home

ICAS believes the proposal is fair, and endorses the view that the loss of the
family home can have damaging social consequences. 

Protected Trust Deeds

The Protected Trust Deed (PTD) is a voluntary agreement where a debtor 
agrees to transfer their assets to a trustee for their creditors. It does not 
involve the courts. The Scottish Executive appears to be concerned about 
PTDs for two main reasons. Firstly, it is viewed as a ‘soft’ form of bankruptcy 
because the courts and the Accountant in Bankruptcy are kept out of 
proceedings and fewer restrictions apply to debtors and secondly, there are 
claims that PTDs produce a low and declining return to creditors.

ICAS has several observations to make about PTDs. The most important is 
that we believe they have a hugely valuable role in dealing with personal 
insolvencies, especially when it is considered that most cases are caused by 
consumer debt. It is true that the returns for creditors from PTDs were poor for 
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some time, but that has been remedied by the introduction of SIP 3A. The 
chart at the end of this section illustrates that the dividends from Trust Deeds 
compare favourably to those from Sequestrations. 

ICAS has surveyed its IPs and in the most recent 12 month period, from a 
total of 2344 cases, 80% produced a dividend and that number is rising.

We would argue that the system is now operating well, and has the 
confidence of debtors, creditors and the profession. It is not a soft option, and 
the fact that it keeps people away from the courts saves taxpayers money, 
prevents personal trauma and keeps the legal system free to deal with other 
matters. No costs fall on the public purse.

Average dividend payments (per pound owed) (SOURCE: Accountant in 
Bankruptcy)

Year ending 31 March Sequestrations Protected Trust Deeds
2001 13.6p 23.8p
2002 21.9p 23.6p
2003 20.3p 21.1p
2004 15.3p 19.8p
2005 18.4p 22.2p

Modification of Composition Procedure 
ICAS believes that it is a good idea to encourage the increased use of 
composition.

Status and Power of Accountant in Bankruptcy
ICAS has a good relationship with the Accountant in Bankruptcy, and works 
closely with the AiB on a number of issues. Much insolvency work is 
procedural and it makes sense for the AiB staff to take over from the courts in 
this regard.

Debt Advice
ICAS fully supports the idea of providing a debt advice package to debtors. 
This should be extended to debtors in Protected Trust Deed cases.

SUMMARY

ICAS is supportive of the intentions of the Bill, which will deliver change 
to the centuries old diligence.  The problem of personal insolvency in 
Scotland is consumer debt, not business failure, and we would suggest 
that this should inform the Committee’s thinking throughout the 
consideration of this Bill. Despite Ministers’ stated aim of dealing with 
this complex subject with a “joined up” approach the Bill is silent on 4
crucial topics: 

The criteria for “Apparent Insolvency” which is the test by which 
debtors can become bankrupt. Currently there are significant 
numbers of debtors who do not qualify for DAS, Trust Deed or 
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Sequestration because they fail to meet the requirement of Apparent 
Insolvency
The future role of the Trust Deed
The Debt Arrangement Scheme which was introduced 12 months ago 
and has not been widely used to date
Any new “no income no asset” procedure

The committee should ensure that they establish how these processes 
will evolve before the Bill is finalised. They are fundamental to properly 
dealing with bankruptcy and insolvency in a cohesive way.

ICAS is supportive of the steps taken to modernise bankruptcy in 
Scotland.  However, if the current system is changed to encourage 
Sequestration or DAS, which are paid for out of the public purse, over 
Trust Deeds which are paid out of the assets of the case, there will be a 
significant impact on the public purse.

To use one example – if Sequestrations increase by 50% next year, 
which is entirely feasible, the extra cost to the public purse would be 
£3.5M. It is reasonable to believe that a one year discharge period will 
lead to a significant increase in Sequestration in Scotland.

In England and Wales, debtors have the option of using an out of court 
insolvency procedure, the Individual Voluntary Arrangement.
Why are debtors in Scotland going to be denied this choice if Protected 
Trust Deeds are to be phased out?

ICAS feels that in striking a fair balance between protecting debtors and 
providing them with a choice of procedures and safeguarding the 
legitimate interest of creditors, it is in the public interest for a better 
regulated and flexible Trust Deed to remain the cornerstone of debtor
options in Scotland.
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Bankruptcy and Diligence etc 
(Scotland) Bill: Stage 1

14:04
The Convener: Item 2 is a briefing from our 

adviser, Nicholas Grier, on part 1 of the 
Bankruptcy and Diligence etc (Scotland) Bill. We 
first met Nicholas Grier last week. He has 
circulated two briefing papers to the committee.

I want to make a general comment. I think that 
we all regard the bill as probably the most 
technical bill that we have ever dealt with. 
Technical terms are greatly used in it. If members 
agree, we can have a lunchtime session with 
Nicholas Grier on the technical matters in it so that 
they can ask questions about issues with which 
they—even those who have been practitioners in 
the area—are perhaps not fully conversant. That 
will give us an opportunity to get more familiar with 
some of the technical terms in particular. We will 
get briefings from Nicholas anyway, but several 
members approached me to say that they would 
like a session that focused on technical terms. Is 
that agreeable?

Members indicated agreement.

Nicholas Grier (Adviser): Good afternoon. I 
hope that you all have the little notes that I have 
given you. I do not want to go on too long, but I 
would like to give you a brief outline of bankruptcy 
in Scotland, which is known as sequestration.

Bankruptcy is when someone’s affairs and 
estate are taken from them. In effect, all a 
person’s belongings, apart from the tools of their 
trade and things such as their bed and furniture, 
are taken off them and looked after by a trustee in 
sequestration—that is one of the ways, anyway. 
The trustee divides the estate among all the 
creditors. Typically, the creditors will get about 20p 
in the pound, if they are lucky.

As we know from last week’s meeting, 
bankruptcy is not a particularly happy process. 
People who are bankrupt find life difficult. They 
cannot do various things. For example, they 
cannot hold certain jobs, stand for public office or 
be company directors. It is a considerable restraint 
on their future earning ability.

Someone can be made bankrupt in the various 
ways that I have outlined in my paper. It is 
possible for a creditor, who is someone to whom a 
debtor owes money, to put a person into 
bankruptcy. A trustee, under a protected trust 
deed, can put someone into bankruptcy and so 
can a creditor. Broadly speaking, if someone owes 
a creditor more than £1,500, the creditor can 
petition a court for an order putting the debtor into 
bankruptcy.

A trust deed, particularly a protected trust deed, 
is a special document whereby someone transfers 
all their assets into a trust run by a trustee, who 
looks after the assets. A person would normally 
put all their assets into a trust deed. Instead of the 
formal business of going to court and the carry-on
that that requires, a trustee just looks after a 
debtor’s affairs and pays their creditors. That is 
much more informal and discreet and it avoids 
some of the stigma of bankruptcy. We will talk 
about that further in future weeks.

A debtor can also choose to put themselves into 
bankruptcy, if they feel that that is necessary, but it 
is difficult to do so. They must owe at least £1,500 
and must not have been sequestrated within the 
previous five years. That makes it difficult for 
bankrupts who may have had problems in the past 
and want to be bankrupted again in order to have 
a clean slate. Paragraph 4 of my paper indicates 
why it is difficult for debtors to petition for their own 
bankruptcy. Members will see that the 
Government some years ago decided that too 
much was being paid to insolvency practitioners to 
act as trustees. A large number of trustees had 
been appointed and the Government believed that 
that was not a good idea. One reason why people 
were allegedly making themselves bankrupt was 
because they did not want to have to pay the poll 
tax—I emphasise “allegedly”.

Paragraph 4 also indicates that a debtor can 
petition for their own bankruptcy if they cannot pay 
their debts in the ordinary course of business. Of 
course, not all debtors have a business, so they 
cannot petition on that ground. The third reason 
debtors find it difficult to petition for bankruptcy is 
that they sometimes need the help of creditors, but 
creditors cannot always be bothered to petition for 
bankruptcy because it is too much hassle.

That covers many of the first points that I wanted 
to make. People can take a couple of other actions 
instead of petitioning for bankruptcy. As well as 
the protected trust deed, to which I referred, there 
is the unprotected trust deed, in which someone 
transfers some of their assets to a trust but not all 
of them. On an historical note, that is what Sir 
Walter Scott did. I am sure that members are 
aware that other methods can be used instead of 
bankruptcy, such as debt arrangement schemes. 
They all work reasonably well, but what most have 
in common is that they do not work well with 
people who have no income and no assets. Our 
legislation does not find it easy to deal with people 
in that position. However, we are not alone in that 
because the legislation of almost every other 
country finds it difficult to deal with that position—it 
is a common problem.

Paragraph 16 of my paper indicates what New 
Zealand is doing with people who have no income 
and no assets. In effect it involves writing off debts 
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and having a 12-month period of bankruptcy. That 
is new legislation and we are waiting to hear what 
New Zealand creditors in general think about it—
probably not a lot. They are also beginning to 
discuss a similar process in England.

I move on to a separate but connected issue 
that clearly caused some concern at last week’s 
meeting. Some people were talking about 
corporations and incorporating businesses. A 
person can run a business as a sole trader—on 
their own—or with some friends or family in a 
partnership. However, under both those 
arrangements, the person becomes personally 
liable for their business’s debts. If things go wrong, 
it is the person running the business who is on the 
line.

Such a business is not an incorporated 
business. An incorporated business is a limited 
company, which has to be registered under the 
Companies Act 1985 and has to follow all the 
requirements of that act and the Insolvency Act 
1986. The bill does not really touch on 
incorporations; it does not have anything to do 
with companies, so we do not particularly need to 
worry about that.

If someone is a sole trader or is in a partnership 
and it looks as though life might become difficult 
because they have a risky business, their most 
sensible action would be to incorporate. That is 
what any prudent businessman would do. There 
are inconveniences and expenses involved in 
incorporation, but it is clearly the most sensible
thing to do.

It is not terribly common for sole traders to be 
running businesses. There are plenty of sole 
traders, of course, but they tend to be fairly small 
businesses. Anyone whose business is remotely 
risky or has the potential for things to go wrong is 
well advised to incorporate. You might be aware 
that it looks as though only about 10 per cent of 
the recent bankrupts in England were small 
businessmen—that is because small businessmen 
are all busy incorporating. We hope that the bill 
will help sole traders to the extent that it can, but 
most sensible businessmen will incorporate so 
that it will not be a problem.

However, there is a rider to that. If a 
businessman incorporates as a company, it is 
common that before a bank will lend the company 
money, it will say to the director, “If you want to 
borrow money, you must give a personal 
guarantee.” Likewise, a landlord to a tenant limited 
company will say to the director, “If you want this 
tenancy, you must give a personal guarantee.” 
The effect of that is that the businessman is still on 
the hook and could become bankrupt. If the 
businessman’s company goes into liquidation and 
he still owes money to the bank or landlord, they 
will sequestrate him to get their money. That is a 

problem, but a prudent businessman can stop the 
company before things get any worse and thereby 
avoid the risk of bankruptcy.

That is probably all that I want to say about 
bankruptcy for the time being. I have other matters 
to talk about, but perhaps members will have one 
or two questions to ask.

The Convener: Why is the lower limit of debt 
set at £1,500? For how long has £1,500 been the 
magic figure?

Nicholas Grier: It has been that for at least 10 
years. It can be put up from time to time, but that 
has not been done. There is also a degree of 
commonality with the English companies 
legislation. In England, someone can be made 
bankrupt for £750; up here it is £1,500. It is 
therefore easier to be made bankrupt in England 
at the moment, although it is likely that in England 
the figure will be changed. The people setting the 
limit had to think of a figure and that is what they 
chose.

The Convener: There is no logic to it.

Nicholas Grier: There probably was at the time, 
but inflation might well have eroded it.

Christine May (Central Fife) (Lab): I am very 
wary of displaying my ignorance, but I seek 
clarification. In paragraph 7 of your paper, under 
the heading “Debt arrangement schemes”, the 
final sentence on the page says:

“This acts as a freeze on further diligence and ensures 
that creditors get paid something.”

Could you define “diligence” in that context?

Nicholas Grier: That means that once someone 
has entered into a debt arrangement scheme the 
sheriff officers and messengers-at-arms will not 
turn up at their door and try to take away their
goods, and will not go to their bank account and 
stop them from taking money out. It is a good 
thing.

Christine May: The definition of “diligence” is an 
order granted by the court that would allow 
someone to turn up at the door and do what you 
described.

Nicholas Grier: Generally speaking, yes, 
although there are other methods.

The Convener: Members have another paper 
about the issues that we are discussing today. Do 
you want to say anything about that?

14:15
Nicholas Grier: I thought that you would 

probably like to hear first what the witnesses have 
to say. In light of that, you might consider some of 
the points that I have set out. 
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The Convener: I will bring you in during our 
discussion on bankruptcy—you have licence to 
come in at any point. I have to make that clear for 
the record, for some reason. I should also draw to 
members’ attention the Scottish Executive booklet 
“Dealing with Debt: finding your feet”—that is for 
midnight reading. It gives advice about dealing 
with debt. Are there any other questions for 
Nicholas Grier?

Susan Deacon (Edinburgh East and 
Musselburgh) (Lab): I do not know whether this 
is the right time to ask this, so by all means tell me 
that we should explore the matter at a later date. 
Although you mentioned it today, last week we 
touched a little on the circumstances in which and 
the reasons why people may wish to be declared 
bankrupt. Will you elaborate a little on that? 
Conversely, will you elaborate on the reasons why 
someone may wish not to be declared bankrupt? 
Will you also tell us whether you know of any 
evidence that discusses the extent to which the 
threshold for bankruptcy can influence behaviour? 
By that I mean the behaviour of people going into 
business or behaviour with regard to the 
accumulation of personal debts. We touched on 
that in passing last week as well. It is almost a 
question about the psychology of bankruptcy, but 
it relates to the technicalities of our discussion.

Nicholas Grier: I hope that I got all those 
questions. I certainly got the second one about the
problems that arise from being bankrupt, if I 
understood you correctly. If people are bankrupt, 
they are prohibited from doing certain things, such 
as holding public office or being a company 
director. You may recall last week’s witnesses 
saying that such people may also have a major 
problem getting credit. It is not that they cannot get 
it, but it will be provided at a very high interest 
rate. They will probably not be able to get a credit 
card. Therefore the practical problem is that 
bankruptcy is extremely inconvenient. It does not 
preclude people from holding a job, but the 
security risk means that a bankrupt is not allowed 
to hold certain jobs. Notoriously, it is written into 
the terms of employment of those who work in the 
defence industry that if they are bankrupt, they 
must leave. It is considerably inconvenient.

It is difficult to know whether the threat of 
bankruptcy deters people from setting up 
businesses. I understand that the committee has 
been collecting some information about what 
makes entrepreneurs. By nature, they are more 
risk friendly than many and are more willing than 
more cautious souls to take the risk of living with 
the prospect of bankruptcy. I am sorry, but I did 
not pick up your first question.

Susan Deacon: You mentioned previously the 
reasons why someone would want to be declared 
bankrupt, so the first question was about that. You 

also gave the poll tax example, and I asked you to 
elaborate on that. However, there was also a 
second part to my last question. I asked whether 
you are aware of evidence on how the threat of 
bankruptcy may influence behaviour with regard to 
personal debt, as opposed to entrepreneurial 
activities. Perhaps our witnesses will also touch on 
that point.

Nicholas Grier: People might wish to be made 
bankrupt for the good reason that, if the process 
goes well, they can start with a clean slate. They 
can write off all their debts, somebody else will 
look after their affairs, the sheriff officers will stop 
coming to their door and the nasty, threatening 
recorded delivery letters will go away. From what I 
understand, that is an immense relief. People like 
the thought of being able to hand over all their 
problems to a trustee who is better at dealing with 
figures. You can imagine how that would make 
someone’s life a great deal better. If the bill is 
passed, that sort of situation might be permitted. 
As I indicated, at the moment it is quite difficult for 
debtors to ask to be put into bankruptcy—they 
have to fulfil the minimum thresholds. 

The evidence of how the threat of bankruptcy 
alarms people will vary from person to person. I 
have come across people who have been 
bankrupted several times. Bankruptcy holds no 
terrors for serial conmen and the like, whereas it 
would very much be a worry for those who are in 
jobs where bankruptcy would be a bar to 
employment. There are others who would simply 
prefer not to find themselves in that position. I do 
not think that one can give a categorical answer to 
your question, I am afraid. 

The Convener: Thank you. That was very 
helpful.

For item 3, we have two panels of witnesses, the 
first of which comprises representatives of Citizens 
Advice Scotland and Money Advice Scotland. I 
welcome Susan McPhee and Beccy Reilly from 
Citizens Advice Scotland; and Yvonne Gallacher 
and Irene Mungall from Money Advice Scotland. 

I take it that Susan McPhee and Yvonne 
Gallacher will give us some introductory remarks. I 
thank both organisations for the papers that have 
been circulated to the committee. I found the 
executive summary on the front of Citizens Advice 
Scotland’s paper, with its key points, extremely 
helpful in drawing our attention to the issues that 
need to be addressed. That bullet-point executive 
summary was exceptionally helpful and might 
serve as a good guide for people who are 
submitting written evidence in future. 

Susan McPhee (Citizens Advice Scotland):
We did not prepare introductory remarks, but I will 
highlight the main points in our executive 
summary. We welcome many aspects of the 
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Bankruptcy and Diligence etc (Scotland) Bill, 
including some of the reforms to the law of 
diligence relating to the debt recovery mechanism 
and some of the bankruptcy reforms. 

There are two key aspects missing from the part 
of the bill on bankruptcy. The first of those is 
provision to deal with clients who have no income 
and no assets; the second is reform of the debt 
arrangement scheme. I could elaborate on the 
diligence aspects, but I understand that we are not 
talking about those today. Is that right?

The Convener: Yes.

Susan McPhee: In that case, that is where I will 
leave it for the moment. 

Yvonne Gallacher (Money Advice Scotland):
Thank you very much for this opportunity to bring 
evidence to the Parliament. We share some of the 
concerns of Citizens Advice Scotland, particularly 
with regard to people with no income and no 
assets and to reforms of the debt arrangement 
scheme. We have serious concerns about land 
attachment, as we have made clear in our written 
evidence. Hopefully, we will get an opportunity to 
talk about that with the committee later. It 
exercises us quite a lot, in particular when 
relatively paltry sums of money are involved, that 
unsecured debts could become secured through 
land attachment. We are concerned about the 
impact of that on the economy and on society as a 
whole. We certainly hope that the Enterprise and 
Culture Committee will bring the evidence, 
particularly on land attachments, to the attention of 
other committees, for example the Communities 
Committee and one of the justice committees. The 
same could be said for the whole bill.

As I indicated, we have the same concerns as 
Citizens Advice Scotland. We need to be creative 
in our thinking as the bill goes through the 
Parliament. We should think about its impact on 
the debt arrangement scheme and about the 
consultation document on protected trust deeds 
that has been produced. The approach on the bill 
should be a lock, stock and barrel approach, and 
we should take care not to miss anything in the 
process. 

Murdo Fraser (Mid Scotland and Fife) (Con):
Before we get into the detail of your submissions, 
do you think that it is right to try to make it easier 
for debtors to petition for their own sequestration? 
There might be concerns about the impact on 
society of encouraging people to avoid their debts 
and about thrift and forward planning not being 
encouraged. Is that a good thing, as a matter of 
principle?

Susan McPhee: It depends on the client group. 
Our client group tends to consist of two streams. 
One contains people on a very low income, whose 
debts are debts of poverty. The other is a stream 

of clients whose income has changed because of 
a change in circumstances and who have accrued 
debts as a result. When they first took on a debt, 
they might have been able to afford it. Then, they 
might have lost their job, developed an illness or 
lost opportunities to work overtime, and that could 
have tripped them into debt. 

The circumstances surrounding those clients 
who have debts of poverty might involve extremely 
high interest rates being applied to the credit that 
they have taken on. We regularly receive reports 
of people having to pay an interest rate of 185 per 
cent, despite the fact that benefits make up their 
only income. It is important for those clients to 
have a route out of the debt situation that they are 
in. Some clients in such circumstances will be in 
debt for ever and will never have even the benefit 
of a basic income on which to live. All that that will 
do is force them into more of a cycle of debt.

Yvonne Gallacher: I concur with all that has 
been said. Different people must have different 
remedies. Not everyone is the same. Consumers 
are not homogeneous and they have different 
problems. That is why I said that we must consider 
remedies and legislation that will match people’s 
circumstances.

Murdo Fraser: In your experience of advising 
people who are in debt, do you encounter many 
serial bankrupts or do you tend to find that once 
people have been through the process, they make 
a fresh start?

Irene Mungall (Money Advice Scotland): I will 
answer that from my experience. I have worked in 
the advice service for more than 20 years and I 
have never had a serial bankrupt client.

Yvonne Gallacher: The national organisation’s 
experience of what is happening at the coalface 
bears out what Irene Mungall said. Most people, if 
not all, ask for advice because they are serious 
about wanting to do something about their 
problems. In the main, they do not use the advice 
agencies as a way of getting off paying their debts.

Susan McPhee: I agree. People in most citizens 
advice bureaux say that clients want to pay their 
debts. Sometimes, that is the problem, because 
clients want to enter into an unrealistic voluntary 
arrangement. For example, they will want to pay 
debts over 20 or 25 years, which no one could 
sustain. If anything, the situation is the reverse—
people want to pay.

The Convener: In the summary on bankruptcy 
in its submission, Citizens Advice Scotland 
proposes
“A link between sequestration proceedings and the debt 
arrangement scheme to include, where applicable, a 
deferment or sist”—

which I think is an adjournment—
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“of sequestration proceedings pending approval of a debt 
payment programme”.

Will you say a word or two more about that?

Susan McPhee: That relates to an issue from 
CABx about creditor petitions for bankruptcy. In an 
annex to the submission, we have given the 
committee the statistics on bankruptcy, which 
show that the numbers of creditor petitions are 
increasing. Our experience is that those creditors 
are in the main local authorities that are petitioning 
for council tax debt. A local authority will petition 
for sequestration because a client has some 
equity in their house. A debt payment programme 
might well be the best mechanism for paying 
council tax debt, but local authorities are not taking 
the time to consider that; they are simply going 
straight for sequestration. We want something to 
delay that, to allow a client to obtain advice on 
whether a debt payment programme would be the 
best way forward. That would save the client’s 
house.

The Convener: It was mentioned last week that 
a hierarchy should be used before the final resort 
and that the final resort should not be used first. It 
was said that that should be built into the bill.

Susan McPhee: Yes. We would like that to 
happen, to ensure that clients have explored all 
options and that the option that they go for is the 
best for everybody.

Beccy Reilly (Citizens Advice Scotland): One 
problem with sequestration is that the defences to 
a creditor petition for sequestration are limited, so 
a debtor could face losing their home for a 
relatively small amount of debt, as Susan McPhee 
said, when a debt payment programme under the 
debt arrangement scheme would be far more 
appropriate. If a legislative mechanism allowed the 
sequestration process to be stayed to enable a 
formal application for a debt payment programme, 
when that was appropriate, that would provide 
security for debtors, for whom that route would be 
more appropriate.

The Convener: That would be coupled with the 
suggested improvements in the debt arrangement 
scheme.

Beccy Reilly: Absolutely.

The Convener: Paragraph 20 on page 12 of 
Citizens Advice Scotland’s submission says, as 
Nicholas Grier mentioned in passing, that 
“England and Wales are looking at introducing a new 
procedure to provide debt relief for people who are not able 
to access any of the available remedies”.

Do you know more about what is being discussed 
down there?

Susan McPhee: Not really.

Beccy Reilly: I understand that the proposed 
system in England and Wales loosely follows the 
debt arrangement scheme in Scotland and will be 
facilitated by money advisers and the money 
advice sector.

The Convener: Are England and Wales more 
likely to copy us or could we learn from what they 
propose?

14:30
Nicholas Grier: They will copy us. The 

proposed English system is also more like the 
New Zealand one. As far as I understand the 
proposed system, they are talking about removing 
debt entirely.

The Convener: That is more radical.

Nicholas Grier: It is more radical than what we 
are doing.

The Convener: It would be helpful to get a 
briefing from either Nicholas Grier or an 
appropriate body on the idea that is being 
explored in New Zealand and in England and 
Wales. If such a provision is not built into the bill 
now, the chances of that happening in Scotland in 
the short term are not high. Now is the time to find 
out about good ideas from elsewhere and to 
consider whether we want to incorporate them into 
the bill.

Nicholas Grier: As far as I know, New Zealand 
and England are waiting to find out what creditors 
think about the idea. You can imagine that they 
may not feel the same about it.

The Convener: But it would be useful to get a 
briefing. Can you do that?

Nicholas Grier: Yes.

Susan McPhee: Scotland already has the 
working group on debt relief. That group has 
developed a system, but it is not mentioned in the 
bill.

The Convener: In your belief, that system 
should be incorporated in the bill. We take that 
point.

Money Advice Scotland makes the point in its 
submission that the bill makes no reference to the 
debt relief scheme. The submission also refers to 
the composition of the Scottish civil enforcement 
commission; we will ask some questions about 
that when we come to later sections of the bill.

Paragraph 2.1.4 of your submission, on section 
23 of the bill, asks what level of proof will be 
required to demonstrate that the debt advice and 
information package has been given. What do you 
think that the level of proof should be?
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Yvonne Gallacher: Some record should be kept 
to ensure that there is evidence that that has taken 
place and that the person has received the advice 
and information. Evidence shows that lots of 
debtors receive lots of communications that they 
never look at. The creditor may well have acted 
responsibly, done their duty and sent out the 
information, but how do they know that the debtor 
has received the information, has read it and will 
act on it? The main thing is for the debtor to act. In 
addition, the money advice sector must promote 
what it is doing much more widely and try to 
address some of the current issues.

The Convener: If we built in an early-
intervention requirement, I presume that that 
would help to deal with the problem because it 
would involve a face-to-face consultation.

Yvonne Gallacher: Yes. Good record keeping 
should also be mentioned, so that the information 
that has been provided could be evidenced at a 
later date if need be.

Christine May: Given that creditors are often 
finance companies that are based quite far away 
from where the debtor lives, what could they do to 
improve the situation and make face-to-face or 
personal contact?

Yvonne Gallacher: That is a difficult question to 
answer.

Some creditors already have direct contact. The 
home credit industry has direct contact with its 
customers. It is no coincidence that the home 
credit industry and catalogue companies achieve 
quicker enforcement of their debts and do not 
have the same problems. That happens because 
they have direct contact with the individuals 
concerned.

A number of other issues arise. We mentioned 
the difficulties that people have once they are in 
debt; they receive lots of communications and can 
end up feeling unwell as a result. A balance needs 
to be struck between debt collection and assisting 
people to seek advice. Without that, there will just 
be more vociferous debt collection, which will be 
done on the doorstep.

Christine May: Money Advice Scotland makes 
the point that its representatives, as advocates for 
the individual, are prevented from arguing their 
case in court. Can you say more about that and 
what might be done to change the situation?

Yvonne Gallacher: Some of our members can 
go to court and represent clients; it depends on 
the level of debt for which the client is being 
pursued. However, many advisers are not 
permitted in the court. The convener mentioned 
learning lessons from other countries. 
Representation is allowed in other countries, such 
as England, which allows representation by a 

McKenzie friend. If a similar situation applied in 
Scotland, sheriffs would become more attuned to 
money advisers. The profession is showing that it 
can be professional, particularly through the new 
approved advisers, whose status is a 
demonstration of competence. However, we have 
some way to go before the ordinary man in the 
street can be represented by someone who knows 
what they are talking about, and who is not 
necessarily a lawyer.

The Convener: That seems a reasonable 
recommendation.

Christine May: I would like to hear from the 
sheriffs. It would be useful to hear why they might 
be opposed to the proposal.

The Convener: Okay—do you mean sheriffs as 
opposed to sheriff officers?

Christine May: Sheriffs; they were the subject 
of the discussion.

The Convener: Okay.

Nicholas Grier: The problem is not the sheriffs 
in particular. The rules of court, which preclude 
such representation, say that only a solicitor can 
represent somebody at certain courts. Someone 
does not have to have a solicitor at the lower 
courts, but they have to at other levels. Some 
rules of court might need to be changed to allow 
the representation that has been suggested.

The Convener: We should explore that. The 
point is reasonable.

Beccy Reilly: The bill could address the issue 
directly.

The Convener: Okay.

Susan McPhee: Part of the problem is that most 
creditors do not sue—they do not go to court—
which means that our clients do not have access 
to bankruptcy.

Christine May: I would like to explore the issue 
further. Let us say that I run Joe Bloggs plc and I 
have outstanding debts from a couple of hundred 
people. I pursue those debts in my usual fashion, 
which is by writing letters—whether they are 
opened or not—that contain increasing levels of 
threat. After a while, I can argue to my accountant 
that the debts are irrecoverable; I can say that 
because we have had no contact from the client, 
the debt can be written off. Does that sort of 
practice go on? Is it not easier to do that, in 
accounting terms, than it is to actively put money 
into pursuing a debt?

Susan McPhee: Creditors tend to sell on the 
debt. Part of the problem for our clients is that they 
do not know which debt they are being pursued 
for. The creditor can sell on the debt or instruct 
different firms of debt collectors to pursue it. We 
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have had cases in which three or four firms of debt 
collectors were trying to collect the same debt.

Beccy Reilly: It is not common practice for 
creditors to write off debts, unless a high 
proportion of the debt is being paid in full and final 
settlement. Creditors do not write off debts simply 
because they see no chance of getting the money 
back. If someone cannot pay, the only way for 
them to escape their debts is by accessing debt 
relief through sequestration.

Christine May: So, a creditor would never write 
off a debt as irrecoverable.

Beccy Reilly: It is rare.

Susan McPhee: Local authorities, which 
undertake most formal debt collection, collect 
council tax debt by the mechanism of issuing a 
summary warrant; such cases do not go to court, 
therefore the issue of lay representation in court 
does not arise.

The Convener: The Citizens Advice Scotland 
submission refers to research that showed that
“for every £1 of monthly income, clients owed almost £22 of 
debt”.

The chances of someone being able to pay that off 
are not high.

Susan McPhee: That is right. We also did a 
smaller bit of research into our clients who have 
no income and no assets and found that the two 
thirds of them whose only income came from
benefits had debts of around £9,500. If someone’s 
only income is benefits, they will never be able to 
repay that level of debt. When interest and 
charges are taken into account, the debt escalates 
constantly.

The Convener: The problem is that people 
come to you not when the problem arises, but 
when they have got into terrible debt.

Yvonne Gallacher: However, when the people 
who are just at the margin come forward for 
advice—those who are not in default and who 
have not missed a payment—creditors do not 
want to know, because our client is still making 
payments. Provided that our client is covering the 
interest on the debt—I am thinking of credit card 
debt, for example—the creditor will not even deal 
with them. That is a big issue for the people 
involved and the money advice agencies.

Christine May asked about debts being written 
off. We must not forget that the environment that 
we live in is very competitive, with its plethora of 
credit card and zero per cent balance transfer 
offers. There is not the same room for manoeuvre 
as there was in the past for debt write-off, and the 
situation will get worse as interest and inflation get 
higher.

Christine May: Could you expand on that a 
little? I am not sure that I quite followed what you 
said. Take me through it again slowly.

Yvonne Gallacher: At the moment, we live in a 
low-interest, low-inflation environment. Once 
inflation and interest go up, however, the amount 
that is owed in the economy will have to be 
brought in and people will start to be pursued 
vociferously for their debts. At the moment, we 
have low inflation and low interest, so far more 
products are available than ever before. This 
country outstrips anywhere else in Europe in terms 
of the number and type of products that are 
available. We also have zero per cent annual 
percentage rates and balance transfers.

The environment is competitive and companies 
are operating on very small margins of profit to get 
a slice of the cake. The smaller the margin of 
profit, the more vociferously companies will pursue 
those who are in debt. That is of concern to us.

The Convener: It sounds as though we need to 
deal with debt and the causes of debt, to coin a 
phrase.

Shiona Baird (North East Scotland) (Green): 
Money Advice Scotland’s submission highlights
“the importance of understanding discharge from the 
bankruptcy -v- discharge of responsibility to keep making 
payments.”

Can you elaborate on that? What would be 
required to get that message across?

Yvonne Gallacher: The witnesses who gave 
evidence last week also raised the issue of 
synchronising the discharge from bankruptcy with 
the period of one year. Everything needs to be 
transparent. Debtors may believe that the period 
of bankruptcy is for one year and that that is what 
they will get, but the bill does not do what it says 
on the tin—not if they have to pay beyond one 
year. Money Advice Scotland is not saying that 
debtors should not have to pay beyond a year; we 
are saying that debtors should understand at the 
time of a contract that they could be discharged 
from bankruptcy after a year but, equally, they 
could pay beyond the period of a year if they have 
the ability to do so.

Other than the penalties that we discussed 
earlier, what incentive does a debtor have to pay 
beyond a year if they believe that they will be 
discharged after a year? 

The Convener: Two points arose last week. 
The first was whether the discharge period should 
be reduced from three years to one and the 
second was whether it should be synchronised 
with the repayment period. The witnesses from 
Citizens Advice Scotland said that they did not 
have a strong position on the length of the 
discharge period, but there was unanimous 
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agreement on the need to synchronise the 
discharge period with the repayment period.

Yvonne Gallacher: Yes, the two should be one. 

The Convener: However, if we introduced 
synchronisation and reduced the discharge period 
to one year, we would be asking people to repay 
within one year rather than three. 

Yvonne Gallacher: Money Advice Scotland is 
not necessarily saying that the period should be a 
year. Some people can pay for longer; for 
example, if someone can pay for three years, the 
discharge would be at the end of three years.

The Convener: So the one-year period should 
be a minimum rather than a standard.

Yvonne Gallacher: Yes.

Beccy Reilly: Citizens Advice Scotland’s view is 
that the discharge period should be reduced to a 
year, but that payments should be synchronised 
with that period. First, that would give us parity 
with the English system. Secondly, the biggest 
benefit for debtors’ post-sequestration 
rehabilitation is the release from making 
continuing payments. There are benefits to the 
type of restrictions that a bankrupt has to live with 
in a one-year discharge period. For our client 
base, one of the key benefits of being free from 
bankruptcy is the release from continuing 
payments. There would not be a significant benefit 
to clients and debtors who had gone through the 
bankruptcy process if the payment period were to 
be extended beyond the one-year discharge 
period.

The Convener: Two countries that reduced the 
discharge period—the USA and Australia—have 
since reversed the legislation. I am told that there 
has been a 75 per cent increase in the number of 
bankruptcies in England since the new legislation 
came into force. Therefore, the prima facie 
evidence from other countries that have gone 
through the process and reverted to having longer 
discharge periods suggests that getting the 
balance right between creditors and debtors is not 
as straightforward as it appears to be.

14:45
Beccy Reilly: It is probably not as 

straightforward as it appears to be, but there are 
issues to do with accessing bankruptcy. Reducing 
the discharge and repayment periods to one year 
would not necessarily incentivise bankruptcy, 
because serious disadvantages go with 
bankruptcy, as Nicholas Grier pointed out at the 
outset.

It is important to remember that it is possible, as 
the Scottish Executive’s policy memorandum 
admits, to gather an estate in a one-year period. If 

there are significant assets, they will be realised 
and sold for the benefit of creditors. Much of our 
client base consists of people with low incomes or 
no disposable incomes and no assets. In that 
context, a continued period of payment would be 
of no benefit to creditors either.

The Convener: I will play devil’s advocate. 
Suppose that we do as the bill suggests and 
reduce the discharge period to a year, and that we 
synchronise the repayment period so that it is also 
a year. The next time that a creditor lends money 
to someone, will they not be likely to tighten the 
terms, toughen up the rules, have more up-front 
charges and increase the interest rate because 
they will want to try to reduce their exposure? Will 
there not be a kickback that will make it more 
difficult or expensive for debtors to borrow money 
from creditors in the future?

Beccy Reilly: That is a good point. There is 
always that risk, but there is a counter-argument. 
The effect that you have outlined may be likely 
initially, but in the longer term there may be more 
responsible lending from lenders. There might be 
a positive kickback in that respect.

The Convener: But is it not the case that the 
people at the lower end are often the most 
exposed and that they will borrow money even if 
they must pay usurious rates?

Irene Mungall: They will be in that situation 
anyway. Anybody who lives in a deprived area 
must borrow using the most expensive form of 
credit. There is no choice. If the credit industry had 
to implement a bit of self-regulation with regard to 
whom it would lend money to, that might not be a 
bad thing. People who watch television at night 
see adverts that say that if they apply to a 
particular company for a loan, the loan could be 
agreed by the time that the adverts end. A lot of 
irresponsible lending goes on.

The Convener: Will the bill tackle irresponsible 
lending sufficiently well?

Susan McPhee: No.

Beccy Reilly: No.

Yvonne Gallacher: No.

Irene Mungall: No.

Nicholas Grier: It does not profess to do so.

The Convener: No, it does not. The matter is 
probably reserved, but that should not prevent us 
from commenting on it in our report if we think that 
action needs to be taken.

Susan McPhee: Unless the grounds for 
apparent insolvency are eased, debtors will still
not be able to access bankruptcy easily. Even the 
bill’s reducing the discharge period to one year will 
still not allow debtors to become bankrupt easily. 
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Indeed, from our experience, the majority of 
debtors do not want to become bankrupt even if 
they could do so.

The Convener: Okay.

Nicholas Grier: I would like to clarify something. 
Sometimes there is confusion between discharge 
of bankruptcy and discharge of responsibility. I 
understand that the English position under the 
Enterprise Act 2002 is that a person can be 
discharged from bankruptcy within a year, but that 
does not necessarily mean discharge of 
responsibility, which normally takes three years. 
The English are really getting at those bankrupts 
who are able to get a job and earn a reasonable 
living and not at the people with no income and no 
assets, who can probably be dealt with in a year. 
There is an argument about why the former should 
not pay their creditors, which is why the discharge 
of responsibility period continues to three years. It 
may not be my place to say this, but it would be 
unusual if the credit industry were to be markedly 
different on that matter on the two sides of the 
border. However, that must be decided. 
Synchronisation is not an absolutely clear-cut 
issue.

A further issue is that even though someone 
could have their bankruptcy discharged, there is a 
proposal to have bankruptcy restrictions orders, 
which are already used in England and can last for 
15 years. The bill includes a proposal to have 
BROs in Scotland.

The Convener: Are they for serial bankrupts?

Nicholas Grier: They are for people who 
happen to have misbehaved, shall we say, in the 
period leading up to their bankruptcy or who have 
not been co-operative debtors once they have 
been bankrupted. For example, if someone had
given their friends all their assets before they went 
bankrupt to avoid repaying their creditors, that 
would be held against them and they could have a 
bankruptcy restrictions order placed on them for 
up to 15 years. The bill mirrors the English 
legislation in that respect, which may or may not 
be a good thing.

The Convener: That is helpful.

Susan Deacon: I think that Susan McPhee said 
that she would say more about land attachments. 
The Citizens Advice Scotland submission says 
quite a bit about that, but—

The Convener: We are dealing with the issues 
in the bill in sections and we will discuss land 
attachments in a subsequent evidence session.

Susan Deacon: I beg your pardon. I thought 
that we were coming on to land attachments now, 
because it was said that we would deal with the 
issue later.

The Convener: It is clear from last week’s 
meeting that land attachments will be a big issue, 
to which we will devote a fair amount of time.

I thank CAS and MAS for their written evidence, 
which was comprehensive and straightforward. 
Representatives of those organisations will be 
back with us when we deal with matters such as 
diligence and land attachments. Are there any final 
points that the witnesses would like to make? I 
know that Susan McPhee is itching to make a final
point.

Susan McPhee: Earlier, Susan Deacon asked 
why people would want to go bankrupt. A 
significant issue for us is the fact that our clients 
suffer constant harassment by creditors. That 
harassment can cause illness and depression and 
can make some people suicidal. It does not take 
the form only of letters; we have reports of clients 
who are telephoned continually. If they work, they 
might be telephoned at work or be sent text 
messages. They are harassed continually. On 
average, our clients have about five different 
debts, so they can be pursued by different 
creditors all the time. There is no release from 
that. Unless they have access to sequestration, 
there is nothing that can stop it.

The Convener: Does Yvonne Gallacher have 
any final points?

Yvonne Gallacher: No. I simply echo what 
Susan McPhee has said. As has been mentioned, 
our biggest concern is the recycling of debt 
through debt collection. We look forward to giving 
evidence on the new Scottish civil enforcement 
commission.

Christine May: Susan McPhee’s final point was 
interesting. If, instead of harassment, those 
telephone calls could offer advice and help, they 
might be more effective. The companies that make 
the calls are making contact, but to the wrong 
effect. Such calls only entrench people’s defence 
mechanisms. If the companies concerned could 
somehow be persuaded to turn their approaches 
into something more supportive, they might get a 
better result.

The Convener: I thank the witnesses for their 
submissions and their oral evidence, both of which 
have been extremely helpful.

Our second panel is from the Institute of 
Chartered Accountants of Scotland. I welcome 
Anne Bryce, who is director of insolvency, and 
Bruce Cartwright, who is convener of the 
insolvency committee. Thank you for your written
evidence, which received some publicity in The 
Herald yesterday.

Bruce Cartwright (Institute of Chartered 
Accountants of Scotland): It was not really a 
lake behind me and I was not fishing.
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The Convener: It was not a bad photo, by the 
way.

Bruce Cartwright: I listened to the evidence of 
the first panel and I would probably agree with 
everything that those four ladies said—perhaps we 
should just sit aside. Seriously, we have a 
common mission. I disagree with what was said 
only on some minor technicalities.

The committee has received our submission but, 
as we represent a body of practitioners, I will 
outline some key practical issues. It is fair to say 
that the chestnut of how long the discharge period 
should be has probably taxed or vexed 
practitioners for a while now. If 20 of us were in a 
room, we would probably have 10 answers 
between us. There is no consensus per se. I will 
put my cards on the table. I am in favour of the 
one-year period, but I agree that synchronisation 
is pretty important. It does not make a lot of sense 
to me that the discharge period should be one 
year and the payment period should be three 
years. Other practitioners would say that a three-
year period makes more sense, because it allows 
the creditor to ingather. However, for many people 
it is about bringing a lot of misery to an end and 
giving them an opportunity to restart. I think that 
that is more important.

I deal more with the 10 per cent of cases that 
involve businesses and partnerships going bust; I 
do not see a lot of personal bankruptcy cases, 
except in a business context. It is possible to have 
a one-year period—that is a political decision. This 
weekend the consultation on protected trust deed 
reform was published. If you decide in favour of a 
one-year period, the conclusion that there will be a 
fairly significant rise in the number of bankruptcies 
is unavoidable. Perhaps it is right that that should 
happen. It may mean that we are recording better 
the misery that is out there and allowing people to 
avoid it. The issue can be approached in two 
ways. This year the number of bankruptcies has 
increased from 3,000 to 5,000. If, as a result of 
shortening the discharge period, that figure 
increases to 10,000, we may just be recognising 
some of the misery that exists and allowing people 
to exit. There is no point in having false statistics 
that suggest that the figure is only 5,000, when 
another 5,000 people are caught in a trap. I take 
the view that the number will be what is right—full 
stop. We should not get carried away by statistics. 
However, synchronisation is really important.

I look at the stats from the States. I have not 
checked them recently, but I believe that one 
person in 200 in the States goes bankrupt. Here 
the figure is one in 800 or one in 1,000. If credit is 
available more easily, there will probably be a big 
rise in the numbers. Many practitioners will say 
that it is terrible if the numbers go up, but the 
misery is out there already. All that we would be 

doing is recording and dealing with it. Is that not 
more important? That was probably a political 
statement, rather than a factual one.

Synchronisation has not been introduced in 
England, but that is not necessarily right. We are 
keen to sort out the definition. As a practitioner, I 
would struggle to keep someone on the hook for 
three years, so that he continues to pay me, if he 
is off the hook in his mind and technically with me 
after a year. It seems slightly bizarre that someone 
who has more ability to pay should be on the hook 
for longer. I can argue the point all day with 
myself.

The causes of debt are more important than the 
issues with which the bill deals. I am frustrated by 
the way in which people are able to get into debt, 
although that is not a matter for us to debate 
today. There must be personal responsibility, but 
the causes of debt must be examined. Those 
causes, rather than the legislation, are the prime 
driver.

Anne Bryce (Institute of Chartered 
Accountants of Scotland): The bill gives us a 
great opportunity to look at the whole problem in a 
joined-up manner and to examine sequestrations, 
protected trust deeds and DAS together. We must 
get the problem sorted out for the next 20 years, 
for the sake of practitioners, debtors and the 
public. We have a great opportunity to consider all 
the issues together and to get the system right.

The Convener: Bruce Cartwright made the 
point that the bill will not achieve ministers’ stated 
aim of encouraging an entrepreneurial culture in 
which people are willing to try it again. In my view, 
he is probably right. I was involved in enterprise 
development for 20 years, and I have never seen 
the bankruptcy system as a major deterrent to 
enterprise. Could the bill do something that it is not 
doing to encourage such an entrepreneurial 
culture?

Bruce Cartwright: My biggest frustration when I 
read that the aim is to deal with the 
entrepreneurial issue is that we are not really 
dealing with an entrepreneurial problem. From our 
members’ stats, we are clear that 90 per cent of 
cases involve what we would call consumer debt. 
One could argue that things are being made 
easier for the 10 per cent of the 5,000 cases that 
involve businesses. The number is smaller, but it 
may still be right for us to address the issue. 
However, to be honest, most of the corporate 
cases involve limited companies and, therefore, 
liquidation. I could bore members silly about the 
number of ways in which it is possible to go into 
liquidation, to come back as a phoenix company 
and to be quietly ignored.

I do not think that the system is a major problem 
on the personal front—the issue that Nicholas 
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Grier raised. Anybody with a bit of nous is 
probably incorporated and will be subject to 
different legislation. They will be in the territory of 
liquidation and the question whether an official 
receiver should be appointed. That is another 
subject.

15:00
You asked how the bill could be improved. We 

are talking about only a small group of people, but 
the bill will help them because they will be able to 
come back from bankruptcy more quickly. I was 
not at last week’s meeting, but I read the Official 
Report and I noted the former bankrupts’ 
comments on their position. It seems to me that, if 
one has been bankrupt, it is difficult to come back. 
For example, they talked about their difficulty with 
opening bank accounts. I do not think that banks 
can be forced by legislation to give people bank 
accounts, although perhaps they can be—I do not 
know. However, the main thing that affects people 
who seek to come back from bankruptcy is other 
people’s attitudes and they are not caught by the
bill.

Murdo Fraser: I return to the point about the 
discharge period being reduced from three years 
to one year. The new legislation in England has 
been in force for a limited time. Have your 
members identified any trends south of the border 
as a result of the change?

Bruce Cartwright: There has already been a 
significant increase in the number of bankruptcies. 
I do not have the figure to hand, but I think that it 
has just passed 50,000 per year. I can get the 
information for you, but I think that there has been 
a rapid increase from, on average, about 30,000 
bankruptcies per year to about 50,000 per year.

The Convener: I think that there has been a 75 
per cent increase.

Murdo Fraser: In any event, there is a 
continuing increase in sequestrations north of the 
border. Could that increase be part of a wider 
trend?

Bruce Cartwright: It could be. In each of the 
past eight years or so there were about 3,000 to 
3,200 sequestrations in Scotland. After nine 
months of 2005, there were 3,600, so we are 
probably on target for 5,000 sequestrations in 
2005. There has been a 50 per cent increase with 
no change in legislation. I do not know whether 
that is due to people being more honest in dealing 
with things. I cannot explain the increase, except 
to say that consumer debt has increased 
immeasurably.

Murdo Fraser: That is interesting.

I have another question on the same matter. I 
presume that your members make money out of 
bankruptcies. On what basis do they charge fees?

Bruce Cartwright: It is probably best for Anne 
Bryce to answer that question, because she is 
closer to it, but they do so either on a timeline or 
through the Accountant in Bankruptcy.

Anne Bryce: The Accountant in Bankruptcy 
considers the fees, but in insolvency scenarios 
various fees also have to be approved by creditors 
committees. The creditors take an interest in and 
approve the insolvency practitioner’s fee.

Murdo Fraser: If the discharge period is 
reduced from three years to one year, will that 
have an impact on the fees that your members 
charge?

Anne Bryce: I do not think so. I listened to the 
argument about that at last week’s meeting. IPs 
will simply get new cases on a yearly basis, rather 
than on a three-yearly basis.

Bruce Cartwright: The key part of the work 
involves sorting out the assets, and that is done 
during the initial period.

Anne Bryce: The fee is front loaded.

Murdo Fraser: So there is not much work to be 
done in years two and three.

Bruce Cartwright: To be honest, I suppose that 
if someone is discharged after a year, but they 
make income contributions for three years, the IP 
will do the same work that they do in the current 
system. However, there will be a reduction in 
administration if the IP does not receive income 
contributions in the second and third years. The 
issue was raised by a bankrupt at last week’s 
meeting, but it has not been raised by IPs. IPs are 
not worried that they will lose income. In fact, to be 
cynical, they will have more bankruptcies to deal 
with.

The Convener: For the record, we should say 
that an IP is an insolvency practitioner.

Shiona Baird: There seems to be an inherent 
unfairness in the bill. We heard that incorporated 
companies are not covered by the bill, but when 
an incorporated company goes into liquidation and 
discharges its workforce, its workers can become 
bankrupt, because they can no longer pay their 
debts, given that people work out their debts on 
the basis of their income. However, the owners of 
the company, having protected themselves, can 
retain their assets, such as their homes. I feel that 
we are missing something.

Bruce Cartwright: Nicholas Grier can brief you 
on this independently. We are into the territory of 
the corporate veil of a limited entity. Legislation 
provides that a limited company is recognised as a 
separate individual, for want of a better phrase.

Shiona Baird: The impact that such companies 
have on personal debt is not recognised.
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Bruce Cartwright: On no income, no asset 
status for individuals, if an incorporated company 
had no assets, it probably would not even go into 
liquidation, but would disappear quietly. There 
would be no Government agency to deal with it in 
Scotland, whereas there would be in England. 
That is a major difference. If someone wanted to 
disappear quietly, having taken the money of a 
limited entity, they would have to ensure that no 
assets were left. No one would look after the case. 
There would be no directors disqualification. That 
is a major difference between us and England.

Anne Bryce: On directors’ responsibilities, often 
they have to sign a personal guarantee for the 
bank to get funding to keep their company going. 
In many cases that we come across, all directors 
have signed on the line to get the funding for their 
company. They are responsible in many cases.

Bruce Cartwright: And they will have personal 
income tied up.

Nicholas Grier: The point that you raise was 
addressed by the UK Enterprise Act 2002. When a 
company gets into financial difficulties, a sum is 
set aside specifically for all the unsecured 
creditors, of which, commonly, the employees 
form the largest part. Unfortunately, that sum is 
only £600,000 at the very most; for a small 
company it can be as little as £10,000. However, it 
is a step in the direction that has been talked 
about. As Bruce Cartwright indicated, that is the 
way the cookie crumbles. With limited liability 
companies, somebody loses out. Quite often, 
throughout the world as well as in the UK, 
employees suffer. There is no easy answer to that.

The Convener: That is why we have limited 
liability companies.

Nicholas Grier: To promote enterprise.

Shiona Baird: There is no way that I can pursue 
the subject further. We have been at the receiving 
end of the situations that have been described, 
which seem grossly unfair. I was hoping that the 
bill would address that, but I see that it is unable
to.

The Convener: I presume that companies 
limited by guarantee come into the same category 
as companies limited by liability.

Nicholas Grier: Yes. I did not want to get into 
all the finer points. All registered companies are 
limited companies; there are one or two other 
sorts of unlimited companies. If a company is 
registered, the Companies Acts apply, and it has 
its own separate personality. Partnerships are like 
groups of sole traders, and they can be made 
personally bankrupt, but a company cannot be 
made bankrupt.

The Convener: Unless the partnership is a new 
type of partnership that is incorporated.

Nicholas Grier: Which is a limited liability 
partnership. You can see why I did not want to get 
into that.

The Convener: Absolutely.

Christine May: I want to pursue further the point 
that Murdo Fraser made. You said that none of 
your members had come to you concerned that 
they would lose money. To turn that on its head, 
do your members anticipate that they will have 
access to greater opportunities, and therefore 
more money as a result of the bill?

Bruce Cartwright: The bill is not an opportunity 
for a revenue stream. It has to be joined up with 
the trust deeds and debt arrangement scheme. 
There is an overlap between the work of private 
businesses and partnerships and Government 
agencies. 

There is no major concern about sequestration. 
There might be more sequestrations—more might 
be done by the Accountant in Bankruptcy. The 
trust deed consultation that came out on Friday 
causes more concern about where that market is 
going. Discussions around sequestration have 
been about the principles of society’s view of 
bankruptcy rather than the self-interest of where 
we get our fee from. There has been no 
discussion around the fee, which might surprise 
you, given that we are a bunch of accountants. 

Michael Matheson (Central Scotland) (SNP): I 
want to pick up on the debt arrangement scheme. 
You suggest in your evidence that there is little 
appetite for it so far. It would be helpful if you 
could expand on why that is the case.

Anne Bryce: We have observed that, since the 
system came into being at the end of November 
last year, fewer than 200 debt payment 
programmes have been taken up. Far fewer debt 
advisers than the Executive anticipated are being 
properly trained and are able to deal with debt 
payment programmes. The system has been a bit 
of a disappointment, given the money that was 
thrown into it to train money advisers—apparently, 
£5 million has been spent, and there is an on-
going cost of £2 million to £3 million. It is an 
expensive beast. 

Michael Matheson: Why has there been a 
limited uptake?

Anne Bryce: The scheme does not give the 
debtor or the money adviser much. In contrast to 
being relieved of his debts in a year, which is the 
situation in the current proposals, the debtor might 
have to pay the full amount of his debt—plus 
interest, perhaps—over 15 years. What would you 
do if you were a debtor with debt problems? There 
is a great chasm between the two options.

The money advisers have been trained, but they 
receive no fee from the scheme and have no 
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motivation to become involved in it. The process is 
supposed to be paperless, but administratively it is 
quite tricky. We do not have first-hand information 
about this—the previous witnesses do—but we 
are aware that the system is not working well.

Michael Matheson: In your submission, you 
suggested that, if the debt arrangement scheme 
was able to obtain debt write-off, that would 
basically be the same as a trust deed.

Anne Bryce: Or similar to that, yes. 

Michael Matheson: However, you also have a 
problem with the fact that, unlike the situation with 
trust deeds, the work would be
“undertaken by unqualified and less regulated personnel”.

Can you expand on what you mean by that?

Anne Bryce: In our body, to be an insolvency
practitioner you have to be a chartered accountant 
first, and then get an insolvency permit. To do that, 
you have to sit difficult exams. You also have to 
get two levels of insurance. You have to get an 
enabling certificate for insurance—an enabling 
bond—and you have to insure every case. There 
is a raft of exams, money, insurance subscriptions 
and so on. Further, you are monitored by our 
institute monitors every two or three years to 
ensure that you are doing things properly. There is 
a lot of training and expense for IPs.

Michael Matheson: So should we just get rid of 
the debt arrangement scheme?

Anne Bryce: It is not for me to say that.

Michael Matheson: I am just asking for your 
opinion.

Bruce Cartwright: I think that it needs to be 
changed.

Anne Bryce: Yes. Obviously, it is not working 
as it is.

Bruce Cartwright: The evidence that it is hardly 
being used suggests that it is not working. If 
someone has a choice between paying their debt 
plus interest in full over a certain period and 
paying only a percentage, and there is no 
difference in the honourability of either option, it is 
not difficult to see what they will do. If someone 
can pay the debt over time, they will probably do 
so without going through any arrangement. 
However, the trust deed allows a more flexible 
exit.

The Convener: You say that the bill’s proposal 
to allow non-Scottish advisers to handle debtors 
north of the border 
“could open the floodgates in Scotland to unregulated debt 
consolidators”.

Can you expand on that? What could we do to 
stop that—

Michael Matheson: Invasion.

Karen Gillon (Clydesdale) (Lab): That is one of 
your ideas, Michael.

15:15
Bruce Cartwright: It is awfully difficult not to 

come across as parochial when we talk about the 
situation, but it is important that local people deal 
with local problems, even if the simple objective is 
to raise assets and identify the right values of 
properties. Anne Bryce is quite a follower of the 
debt consolidation position. We have seen it in 
England and we see it creeping north. Is that fair?

Anne Bryce: That is fair. Usually, members of 
the trading standards profession are regulated by 
the trading standards body, but it does not have 
the set-up to monitor those other debt 
consolidators.

The Convener: I do not want to use the word 
cowboys, but do you suggest that that is what 
those people are? I see you nodding.

Bruce Cartwright: They might appear in a 
western—how about that?

Anne Bryce: Although some of them are 
cowboys, some are fine.

The Convener: My point is, should the bill 
include additional provision for regulation? These 
days, we are always being told that there is too 
much regulation, but is there a need for slightly 
more regulation in this area? Is that the job of the 
bill or of institutes such as yours?

Bruce Cartwright: I am not sure how one would 
legislate for that. The problem is that the institute 
could not regulate such operators, because it can 
regulate only its members; we are talking about 
people who are outside institute control. I am 
trying to think about how one would regulate them.

Anne Bryce: It is a trading standards problem—
Nicholas Grier: It is a consumer credit problem.
The Convener: Perhaps you could comment 

on—
Anne Bryce: We can comment on it, but not do 

anything about it. 
The Convener: Okay, but you suggest that it is 

a worrying development.
I want to pick up on something that Michael 

Matheson asked about. You said that it seems as 
though the Executive wants to phase out trust 
deeds, and that it feels that the DAS is the way to 
go instead. That is despite the fact that the nearest 
equivalent to a trust deed in England—the 
individual voluntary arrangement—is being pushed 
hard by the Government down there as a more 
effective and cheaper remedy than anything else. 
Will you expand on that, please?
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Bruce Cartwright: The situation has probably 
become a little clearer since we submitted our 
evidence, because the consultation on protected 
trust deed reform was published late on Friday. 

The system has three tiers at the moment: 
sequestration, trust deeds and the DAS. Currently, 
the sequestration approach is to pull down the 
wall, sell the assets and realise a dividend from 
them. Trust deeds provide the middle ground of an 
informal arrangement with creditors. The DAS is a 
version of trust deeds, but it implies full 
repayment, so it is at the top end.

There has been a lot of debate in the past about 
the level of dividend that a trust deed should 
anticipate paying. The argument is that if it pays 
nothing, what is the point of it, except to absolve a 
creditor? ICAS has a strong view that every trust 
deed should pay a dividend. In fact, that is 
included in our self-regulation arrangements. 

I understand from the proposals that were 
published on Friday that we are talking about a 
dividend of 20p to 30p. I do not have a problem 
with the logic of paying more than a sequestration, 
which averages roughly a 20p dividend at the 
moment.

Given that the DAS is dealt with separately, and 
if, at the top end, it means that people do not have 
to pay debt relief; and given that the consultation 
document suggests that only 10 per cent of trust 
deeds pay more than 30p, that leaves less than 10 
per cent in the middle, and it is a small area. 
However, it is clear that there will be a lot more 
sequestrations and more onus on the Accountant 
in Bankruptcy, who undoubtedly will have to gear 
up. There is a question about the public purse as 
well. I can argue that two ways—if the assets are 
there anyway, they will fund part of the public 
purse, but I imagine that the Accountant in 
Bankruptcy will have to increase her staff
significantly.

The Convener: Are you saying that the English 
system is better?

Bruce Cartwright: I am a bit puzzled about why 
the individual voluntary arrangement in England is 
proving increasingly popular and seems to work. I 
know from speaking to some of my English 
colleagues that creditors in England, and even 
what were formerly the Crown creditors who dealt 
with value-added tax and pay as you earn, seem 
to take more interest. I cannot put my finger on 
why that is the case. There seems to be a fair 
amount of apathy from creditors towards trust 
deeds in Scotland. 

The Convener: That seems to emphasise the 
point that was made last week that we need to 
take evidence on how the English system works. It 
is clear that we could learn a lot from that.

Anne Bryce: The other point to make about 
IVAs in England is that they last for five years.

The Convener: And once they are finished, that 
is it.

Anne Bryce: Yes, that is it, and people can start 
again.

The Convener: You make the point that the bill 
is silent on four crucial topics, some of which we 
have discussed. Could you follow up your 
excellent submission with more on your views on 
those four topics? You have covered some of 
them, but I want to ensure that we cover them all 
and that we hear what you think the bill should be 
saying.

Bruce Cartwright: Probably the most significant 
topic—which has been discussed in the committee 
today and previously—is apparent insolvency. We 
agree with everything that we have heard. You 
asked, “Why £1,500?” No one can quite pin it 
down. It looks as if England said, “It sounds too 
high. We’ll divide it by two.” It seems odd that 
someone who is in the misery of debt cannot 
escape into bankruptcy because they cannot 
prove that they meet the requirements of apparent 
insolvency. Why that number? To be cynical, if I 
dialled the right phone number one weekend and 
left my phone off the hook, I would probably run up 
a bill of £1,500. There does not seem to be any 
logic to that figure. 

The Convener: Can you suggest a logical 
position?

Bruce Cartwright: We could argue for a 
number, but we have had a debate with our 
members about other practical ways to define 
apparent insolvency, as opposed to a monetary 
definition. 

Anne Bryce: At the moment, one of the most 
popular ways of defining apparent insolvency is if 
14 days have expired after receiving a statutory 
demand for payment. You could, perhaps, relax 
that by having apparent insolvency kick in with just 
a summary warrant or a court action. 

The Convener: And of course there is special 
significance in that figure, because under the land 
attachment scheme in the bill, when it becomes 
£1,501 one can, in theory, lose one’s house. 

Bruce Cartwright: Do you want me to cover the 
other three points?

The Convener: I was going to ask you whether 
you would give us that additional information in 
writing, if that is okay. Although we have covered 
the basics that we need to cover today, it is clear 
from the discussion that you have a lot more to 
say. It would be useful to get that in writing. You
will no doubt be coming back to discuss diligence 
and other items—we can explore those in more 
detail. 
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Bruce Cartwright: That is not such a strong 
subject. 

The Convener: There are no further questions, 
so I thank you for attending. Both the written and
the oral evidence were extremely helpful.

I suggest a five-minute break. I do not know 
about members, but my head is becoming numb. 

15:22
Meeting suspended.

15:31
On resuming—

The Convener: We will now discuss the issues 
that emerged from the previous evidence-taking 
session. Both today and last week, I was struck by 
the fact that there is almost unanimity on a number 
of points. There is absolute unanimity on 
synchronisation of the discharge period with the 
payment period. I cannot think of anyone who 
dissented from that last week or this week. There 
is general agreement that no one is overly 
concerned by the reduction of the discharge 
period from three years to one year. The matter 
does not seem to be particularly controversial 
either for the Institute of Chartered Accountants of 
Scotland or, at the other end of the scale, for 
Citizens Advice Scotland. Synchronising the two 
periods seems to be more important.

There is clearly consensus on some of the 
issues about which the bill is silent, such as the 
debt arrangement scheme. There are also 
concerns about the future of trust deeds. Nicholas 
Grier has been taking notes. There seems to be 
an emerging consensus on possible 
improvements that could be made to the bill.

Nicholas Grier: You are absolutely right, 
convener.

The Convener: Would you like to expand on 
any of the issues?

Nicholas Grier: Although there is a good deal of 
consensus, we must never forget that there is 
similar legislation in England. As I may have 
indicated before, it is obviously open to the 
Parliament to step out of line. However, we must 
be aware of the fact that, if we make it easier for 
either creditors or debtors, that may have a 
bearing on people’s ability to get finance. If we 
make it considerably easier for debtors, lenders 
may ask themselves whether it is a good idea for 
them to lend to Scottish debtors. If the period for 
discharge of payments is reduced from three 
years to one year, lenders may consider not 
lending in Scotland to the same extent. That is a 
matter for them to decide.

There is a good deal of doubt about the issues 
that have been raised in respect of protected trust 
deeds. It may be necessary for us to ask the 
Executive to indicate what is so wrong with the 
protected trust deed as it stands that it needs the 
degree of regulation that has been suggested. The 
accountants seem to think that the current 
protected trust deed is not too bad. However, 
there is agreement that the debt arrangement 
scheme needs tweaking.

The Convener: The need for us to pick up on 
what has been happening in other countries—
Australia, the US and New Zealand, in particular—
and south of the border has been highlighted. I 
suggest that we ask the clerks, along with 
Nicholas Grier, to produce a small paper on how 
we should go about taking evidence on what is 
happening in England. The more I hear, the more I 
think we need to take into consideration some 
aspects of the English legislation. To whom should 
we be talking? 

We are covering more than one element of the 
bill, so when we come to take evidence on what is 
happening south of the border we will need to take 
evidence that relates to all four elements. That 
may involve our making one or two trips down 
south to talk to people. It would be sensible for us 
to do that. Indeed, it would be daft for us not to 
take into consideration what is happening south of 
the border. That may involve visits, inviting people 
up to give evidence or, probably, a mixture of the 
two.

The evidence that we are hearing just now is 
geared towards the first element of the bill—
bankruptcy—and we will have another two 
evidence sessions on it. Since there is so much 
information to absorb on each element, I suggest 
that we ask the Executive to come in and talk 
about each element as we consider it, rather than 
at the end. We might have a round-up of evidence 
at the end, but this element of the bill, as well as 
that on diligence, is chunky enough to justify 
asking for that. If we are going to do justice to the 
bill, that seems to be a sensible way to approach 
it. Let us ask the Executive whether that is okay.

Christine May: If you recall, the Executive 
briefed us on its approach to the bill and what it 
considered when drafting it. I distinctly remember 
feeling, at the end of that briefing, almost shell-
shocked at the amount of information I was trying 
to absorb. If the Executive can come to the 
committee at the end of our evidence taking on 
each element of the bill, we will find it easier to see 
the links between the various elements. I also 
hope that our level of comprehension will increase 
to the extent that we will be able to ask sensible 
questions.
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You mentioned several areas on which there is 
consensus, but there is another on which there is 
almost consensus: the intention that the bill should 
support entrepreneurship. That case has not 
necessarily been made yet. We would like to see 
whether the bill will do what it says it will. 

There is not, however, consensus on money 
advisers and the scheme that has been arranged. 
And there is the issue of repaying the debt over 15 
years or taking the option of getting out of it all in 
three. Some of that needs to be explored further. 

The Convener: We are also dealing with a fairly 
dynamic situation. For example, the discussion 
paper that was published on Friday, which will 
clearly have some impact on the bill, has been 
mentioned. Perhaps we can ask Nicholas Grier to 
give us a summary of that paper as it might affect 
the bill, or what is not in the bill but evidence 
suggests should be. Although I did not read the 
paper over the weekend, it seems that there is 
enough in it for us to consider whether it will affect 
our deliberations. 

Are there any other points? 

Michael Matheson: The only other point is the 
work that is being done in New Zealand on people 
with no income and no assets. It would be helpful 
to get more detail about what is happening there 
when we are looking at international behaviour. 

The Convener: And that south of the border. 

Michael Matheson: Yes, you mentioned that. 

Nicholas Grier: It seems to be very much under 
discussion. What I found out I got from websites. It 
might be that the point is still being discussed and 
that there is no final view, but it is still worth 
hearing about. 

The Convener: Is everyone happy with that? 
Murdo, are we on track? 

Murdo Fraser: I seem to have become the 
resident expert and I am not sure how qualified I 
am to take that mantle. I am sure that we are 
making excellent progress. 
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SUBMISSION FROM THE INSTITUTE  OF  CHARTERED  ACCOUNTANTS  
OF  SCOTLAND

Additional Written Evidence – 23rd February 2006 
Introduction

This written evidence for the Enterprise and Culture Committee follows up on 
oral evidence given by ICAS representatives to the Committee on Tuesday 
24th February. 
The Committee also has the original written submission from ICAS and this 
expands on some key points within that paper.

Apparent Insolvency

Apparent Insolvency is a requirement for a creditor to petition for 
sequestration and also, in most cases, for a debtor to access sequestration 
unless a creditor agrees (which is uncommon).

At the moment, the most common example of “passing the test” of apparent 
insolvency is the failure to respond to an expired charge for payment following 
a decree.  The minimum limit which allows a creditor to petition for 
sequestration is currently £1500.

ICAS believes that this is too stringent a test. It is creating a growing number 
of debtors who cannot access sequestration. We believe that the definition 
should be relaxed and simplified to allow a fairer entry route to the 
sequestration procedure.

The problem of debtors not being able to establish apparent insolvency might 
be eased by the new requirement in relation to summary warrants.  Further 
consideration should be given to whether the definition should be widened to 
allow more debtors access. 

This would satisfy the build up in demand, without opening the floodgates, 
which would result in increased cost to the public purse from a massive rise in 
sequestration.

A matter to be considered is should a debtor sign a Protected Trust Deed 
(PTD) and if it fails to meet the minimum dividend envisaged in the PTD 
Consultation, will this in itself constitute apparent insolvency?

NINA – No income, no assets

At present, there is no mention in the Bill concerning this large group of 
debtors. These are the individuals who are stuck in a vicious circle of debt 
with no way out at the moment. By relaxing the apparent insolvency 
definition, more NINA debtors would be able to access the sequestration
process.
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Protected Trust Deeds  
 
In due course, ICAS will make a full submission to the Executive on Protected 
Trust Deeds, but has the following observations. 
 

• There are concerns about the regulation of PTDs. ICAS believes that 
they are now better regulated than ever before.  The Statement of 
Insolvency Practice (SIP) 3A(Scotland) which regulates PTDs came 
into force on January 1st 2004 and is mandatory on all  IPs practising 
in Scotland.  This Statement covers issues like Trustees Estimated 
Fees, family homes, and the requirement of a dividend before setting 
up the PTD etc. There is a view that SIP 3A(Scotland) is merely 
guidance.  It is compulsory and binding on all Insolvency Practitioners.  
Failure to abide by it may lead to possible regulatory or disciplinary 
action by the IPs authorising body. However, as was also enshrined in 
SIP 3A(Scotland) the monitoring of PTDs by the Accountant in 
Bankruptcy would ensure that there can be additional public confidence 
in the system. 

• To set a minimum return to creditors will pose problems. It is difficult to 
estimate at the start of a case as circumstances can and do change, 
e.g. debtors’ unexpected redundancy, ill health etc. 

• Creditors should continue to have the right of veto in a PTD and should 
be allowed to consider each proposal on its merits without the 
imposition of a minimum dividend: 

• In the Protected Trust Deed Consultation the proposed level of 
dividend required before a PTD can be entered into is set at 30p in the 
pound which is unrealistically high. This will prevent a large number of 
debtors accessing the PTD procedure; 

• Where there is a high ratio between assets and liabilities i.e. few assets 
and substantial liabilities a debtor may be excluded from undertaking a 
DAS, or applying for sequestration, and now be excluded from a PTD, 
leaving many more debtors in financial limbo and exposed to 
intolerable pressure from creditors. 

• The level of indebtedness of individuals year on year is increasing in 
proportion to their assets which makes the setting of a specific 
minimum dividend level a barrier to the use of the PTD procedure for 
debtors in future; 

• Payments from income of debtors should be made more enforceable 
under both PTDs and sequestration; 

• The duration of a PTD should be a maximum of 5 years to match the 
revamped Individual Voluntary Arrangement in England and Wales. 
This would allow flexibility for the debtor. 

 
Debt Arrangement Scheme 
 
ICAS would suggest the following in relation to the Debt Arrangement 
Scheme: 
 

• It is suitable for some Accredited Money Advisors’ clients but by no 
means all; 
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All accredited Money Advisors should be allowed to charge a 
reasonable fee for their work. Otherwise there is no incentive to take 
on cases.  (Technically they can charge a fee at the moment, but
apparently do not);
Interest on debts should be frozen on the date of signing an 
agreement;
Consider allowing Insolvency Practitioners (IPs) in addition to 
“Chartered Accountants and Lawyers” to become Accredited Money 
Advisors. This would widen access to a pool of people with the 
appropriate skill set and professional standards;
Encourage IPs to administer DAS as an appropriate solution for the 
right circumstances;
An automatic 10 year time limit on the procedure. At the moment, DAS 
lasts as long as a person has debts. For many, this is a life sentence.

Conclusion

These suggestions would improve the choices for people with debt problems
by making sure that they have access to the most suitable procedure.

Giving debtors greater access to the three procedures – Sequestration, 
Protected Trust Deeds and Debt Arrangement Schemes;
Increasing the use of the Debt Arrangement Scheme by removing 
some of the obstacles to its use;
Retaining the flexible Protected Trust Deed, but increasing the 
oversight of how they are carried out.

ICAS
February 23rd 2006
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SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND

The Law Society of Scotland welcomes this opportunity to comment on the 

Bankruptcy and Diligence etc. (Scotland) Bill.  The bill has been considered by the 

Diligence, Joint Diligence, Banking, Company, Consumer, Insolvency and 

Conveyancing Law Committees of the Society (“the Joint Committee”) whose 

response is set out below.

The Joint Committee notes that the bill aims to modernise the laws of personal 

bankruptcy and diligence;  to modernise the law of Floating Charges; and make 

arrangements more transparent.  It welcomes the general principles of the bill and 

would make the following comments.  

Part 1 – Bankruptcy

The Joint Committee has no comments to make on the principles of Part 1, but 

would make the following observations.

1. Bankruptcy Restriction Orders and Undertakings

1.1 Bankruptcy restriction orders and undertakings are the counterpart of earlier 

discharge of the debtor and are designed to protect the public in cases where the 

debtor has behaved culpably or recklessly. It is therefore important that the 

provisions operate effectively to achieve this end. However, the Joint Committee has 

identified a number of areas in which the provisions as currently drafted do not 

appear to do so.

1.2 The bill currently provides that where a bankruptcy restriction order is made or a 

bankruptcy restriction undertaking accepted, the debtor will have to disclose the 

existence of the order or undertaking when seeking credit only if the order or 

undertaking specifically provides for this. The Joint Committee would point out that in 

England and Wales, the corresponding provisions provide for disclosure of an order 

or undertaking in all cases. In addition, the way that the bill is currently drafted 

appears to limit the requirement for disclosure in a case where it is required to cases 
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where the debtor has not yet been discharged. The Joint Committee believes this 

must be incorrect and that disclosure should be made in a case where it is required 

at any time when the order or undertaking remains in force.  

1.3 Applications for bankruptcy restriction orders and decisions as to whether to 

accept bankruptcy restriction undertakings will be made by the Accountant in 

Bankruptcy. The Accountant in Bankruptcy acts as the trustee in sequestration in a 

large percentage of cases and should therefore have sufficient information to enable 

him or her to decide whether to apply for a bankruptcy restriction order or to accept a 

bankruptcy restriction undertaking in those cases. However, there is no requirement 

in the bill for a trustee who is not the Accountant in Bankruptcy to provide information 

which would be relevant to the issue of bankruptcy restrictions to the Accountant in 

Bankruptcy and without this, the Accountant in Bankruptcy might not have sufficient 

information to enable him or her to decide whether to apply for a bankruptcy 

restriction order or to accept a bankruptcy restriction undertaking in those cases. The 

Joint Committee believes that there should be such a requirement.

1.4 Provision is made in the bill for there to be a register of bankruptcy restriction 

orders and undertakings. The Joint Committee believes that this is important and 

that appropriate provision should be made for ensuring that the register is accurate, 

for example, for removing out of date information from the register. 

2. Alteration of disqualification provisions

2.1 The bill contains a provision enabling Scottish Ministers to make secondary 

legislation to alter existing disqualification provisions, for example, to provide that the 

disqualification provision should apply only where a debtor is subject to a bankruptcy 

restriction order or undertaking rather than on sequestration itself. The Joint 

Committee believes this is a sensible approach, but is concerned that the relevant 

provision may not be drafted widely enough to cover all the relevant disqualifications 

which it may be appropriate to deal with in this way.
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3. Exercise of trustee's powers

3.1 The bill amends section 39 of the Bankruptcy (Scotland) Act 1985 (management 

and realisation of the debtor's estate) by providing for the trustee to comply with that 

section only so far as to do so would be of financial benefit to the estate and in the 

interests of creditors. While the Joint Committee agrees with this approach in 

principle, it considers that this provision is currently drafted so widely that it would 

enable the trustee to ignore requirements which are there in the public interest, that 

this cannot be correct and the provision should be restricted accordingly.  

4. Self-sequestration by trusts, partnerships and other bodies

4.1 The bill makes certain changes to the requirements for applications for 

sequestration in the case of trusts, partnerships and other bodies. The Joint 

Committee notes that if the provisions of the bill are implemented as they stand, the 

provisions which will apply where a trust, partnership or other body wishes to present 

a petition for its own sequestration will vary depending on the type of debtor involved 

and queries whether this is sensible. 

5. Debtor's home

5.1 The bill provides for the debtor’s home to revert to the debtor after a period, 

which will normally be three years from the date of the sequestration, unless certain 

specified events have happened in the meantime. The intention is to ensure that the 

debtor's home is dealt with within a reasonable time, thus reducing uncertainty for 

the debtor. 

5.2 However, the Joint Committee is concerned that the way in which the provisions 

designed to achieve this have been drafted will have an adverse impact on 

conveyancing practice which would be detrimental to the public interest. The main 

concern in this respect is that in some cases, the reversion of the home to the debtor 

or the event which has prevented such a reversion will not be matters of public 

record. At present, the conveyancing system relies on the fact that those wishing to 

deal with a property are able to ascertain the true position with respect to ownership 
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etc of the property from the public registers. If it is no longer possible to do this 

because relevant information is not on public record, this will make conveyancing 

transactions that much more difficult to the detriment of those wishing to buy and sell 

property, etc. 

5.3 The Joint Committee also observes that while some of the specified events 

which will prevent reversion of the debtor's home will effectively mean that it has 

been dealt with (e.g. conclusion of a contract for sale of the property), other events 

which will prevent reversion will not necessarily mean this. In those cases, the 

trustee could take action to prevent reversion but then still delay unreasonably in 

dealing with the home, although this would be contrary to proper professional 

practice.  

6. Sequestration and diligence

6.1 The bill makes certain changes to section 37 of the Bankruptcy (Scotland) Act 

1985, which deals with the relationship of sequestration and diligence, to reflect the 

proposed changes to diligence itself contained elsewhere in the bill. However, the 

Joint Committee is concerned that  the changes are not sufficiently comprehensive 

and the amended provisions will not therefore regulate the relationship between 

sequestration and all the new diligences properly.

7. Block applications for replacement of trustee in sequestration

7.1 The bill makes provision for a single application to replace a trustee who is acting 

as trustee in several sequestrations when the trustee is no longer able to act in those 

sequestrations. While the Joint Committee supports this provision in principle since it 

will save time and money making individual applications in each case, the Joint 

Committee is concerned that the provisions have been drawn in rather narrow terms 

and could usefully be extended to other cases where such an application might be 

appropriate.
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Part 2 – Floating Charges

1. Preliminary

1.1 In principle, the Joint Committee welcomes the proposal that there shall be a 

Register of Floating Charges and that the right in security thereby created should 

take effect on third parties upon its being registered in that Register.   Such a register 

could be expanded to include other forms of security, such as (a) Floating Charges 

created under the Partnership Act 1890 and/or (b) fixed securities over book debts, 

as and when Scots law permits these, which the Joint Committee believes it should.  

The Joint Committee has, however, certain difficulties with Part 2 in its present form.

1.2 Part 2 does not sit easily in the bill which is largely concerned with the reform of 

Scots law in relation to personal bankruptcy and diligence, which have no connection 

with the matters dealt with in Part 2.   This is likely to give rise to confusion and a 

loss of focus on the particular issues raised by Part 2 as distinct from the rest of the 

bill.

1.3 Part 2 is inconsistent with Part XII of the Companies Act 1985 (Registration of 

Charges) which is of course a matter reserved to Westminster.  In particular, section 

32(3) of the bill conflicts with section 410 (5)(a) of the Companies Act 1985.   The

Joint Committee is aware that there is ongoing consultation on the amendment of 

Part XII of the 1985 Act (“Part XII“) and also understands that Part 2 will not be 

commenced (and may be amended after enactment to be consistent with Part XII) 

until the amended form of Part XII is commenced.   This may lead to the enactment, 

in Scotland, of “limping legislation” in the form of Part 2 which will sit on the Statute 

Book without being given effect for an indeterminate period.  The Joint Committee 

finds this to be unsatisfactory and supports the view that Part 2 should be embodied 

in discrete legislation instead of being embedded in the unrelated provisions of the 

current bill.

2. Issues requiring Clarification

2.1 Double Registration
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Under the present law a Floating Charge requires to be registered only once, 

at Companies House.  If a charge registered in the (Scottish) Register of 

Floating Charges has also to be registered at Companies House, this imposes 

an additional requirement which could be avoided by ensuring that the Keeper 

(if he or she is responsible for the Register of Floating Charges) electronically 

advises Companies House immediately on registration of a Floating Charge 

by a Scottish company.  The Joint Committee believes that any costs involved

in setting up such a system would be more than offset by the saving to 

business in avoiding the mischief of a double registration requirement.

2.2 Relationship to Part XII

The present law ensures that a Floating Charge granted by a Scottish 

company and duly registered is valid in England and Wales, and vice versa 

(Sections 395(1) and 410(5) of the Companies Act 1985).  The Joint 

Committee would be concerned if it became necessary for a company 

registered in Scotland which has registered a Floating Charge in the Register 

of Floating Charges in Scotland also to register at Companies House or some 

other register in England and Wales to ensure that the security affects the 

property located in that jurisdiction nor, of course, should the reverse apply 

and an English registered company be required to register its Floating Charge 

in the Register of Floating Charges in Scotland in order to affect assets 

located here.

2.3 The Joint Committee is concerned that Part 2, if enacted, will conflict with 

what is likely to be proposed for Part XII of the Companies Act 1985 for 

English law.  The security laws in the two jurisdictions are so different that a 

unified system does not appear to be practical.  The Joint Committee is 

concerned that an amended Part XII will be consistent with English law only 

and incompatible with the law of Scotland and other jurisdictions.

2.4 The Joint Committee believes that the facility for lender and borrower to enter 

into a ‘negative pledge’ should be retained and that provisions to the same 

effect as section 461(1) and (1A) of the Companies Act 1985 should be 
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inserted into the bill.  There should also be a requirement for the particulars 

appearing in the Register of Floating Charges to disclose the existence of 

such a clause, as is currently required by section 417(2) of the  Companies 

Act 1985.

2.5 Cost of Registration

Section 31(7) envisages that the Keeper may charge such fees for registering 

a Floating Charge or providing information as may be prescribed.  In principle, 

this is understandable, but the Joint Committee is concerned that the level of 

fees prescribed should not, in itself, constitute a burden on business.  The 

level of fees to be charged requires clarification.  There would be considerable 

concern, for example, if the Keeper were to charge fees substantially in 

excess of the fees currently charged by Companies House for similar 

functions.

2.6 Transitional Aspects

While section 39 preserves the pre-existing law in relation to Floating Charges 

subsisting at the commencement of Part 2, subject to the form taken by Part 

XII of the Companies Act 1985, it would appear to be necessary for lenders 

and others to search both in Companies House and the Register of Floating 

Charges to ascertain whether a Floating Charge has been created.  This 

would, in the Joint Committee’s opinion, be a serious defect in the system 

proposed by Part 2 and measures should be taken to avoid this.  An 

electronic link between Companies House and the Keeper might hold the 

answer, enabling the Keeper’s Register to hold the necessary information 

about charges created before the opening of the Register of Floating 

Charges.  The Joint Committee appreciates that this may not provide all the 

details on the Companies House Register, but the mere notice that a Floating 

Charge exists may suffice to eliminate or, at least, alleviate the problem.
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3. Evidence of Due Registration

3.1 The Joint Committee has noted that there is no provision in Part 2 for the 

Keeper to issue a receipt or Certificate of Due Registration of a Floating Charge 

(equivalent to a Charge Certificate from the Land Register), and is of the view that 

provision to this effect should be inserted.  Similar provisions should be made for 

advance notice under section 33.

3.2 It is essential that the lender receives confirmation that registration has taken 

place and that the security for his advances or other obligation is effectively in place.  

Under the current system this is provided by the Registrar of Companies under 

Section 418 of the Companies Act 1985, and the Certificate provided by the Keeper 

should contain the same information as provided for in that section.  It should not be 

necessary for the lender (or the company) to incur the additional expense and 

possible delay in making funds available of carrying out a search in the Register to 

confirm this information.

4. Meaning of “Floating Charge”

4.1 The Joint Committee notes that there is no statutory definition of a “Floating 

Charge” in Part 2; section 32(1) defines such a charge by its effect and not by its 

form.  In this respect it is different from other documents which the Keeper is 

required to enter in a Register (such as a Standard Security) and gives rise to a 

number of problems which would be avoided by providing a statutory form, such as

the form contained in the (repealed) Companies (Floating Charges) (Scotland) Act 

1961, First Schedule.

4.2 In the absence of such a definition, the Keeper would require to consider the 

terms of the document presented to satisfy himself that it met the description of a 

Floating Charge set out in section 32(1).  This would require him to employ additional 

staff with the necessary skill to interpret such documents instead of requiring his staff 

merely to look at whether the prescribed statutory formula had been included.  The 

Joint Committee’s suggestion should result in significant cost savings.
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4.3 The Joint Committee appreciates that the current legislation also does not 

contain a statutory prescribed form of “Floating Charge”.  While that would have 

been useful in the current legislation, its absence is less important than its absence 

from Part 2.  The question of whether the document constitutes a Floating Charge or 

not under the existing law is a matter for the parties; the Registrar of Companies is 

merely required to register an existing security and, even if he rejects it on the 

grounds that it is not a “Floating Charge” the mere fact that the necessary 

documents have been presented to him fulfil the statutory requirements with respect 

to registration (Section 410(2) of the Companies Act 1985).

4.4 The difficulty referred to in this section would be exacerbated if (as appears 

inevitable under Part 2) companies incorporated furth of Scotland required to register 

a Floating Charge with the Keeper in order to constitute an effective security over 

Scottish assets.  The Joint Committee considers that it is sufficient to point to the 

ongoing difficulties in English law in determining whether a form of debenture 

amounts to a fixed or Floating Charge (particularly over book debts) to illustrate the 

difficulties that would arise.

4.5 The crucial difference is that the current system of registration at Companies 

House merely publicises the existence of a security which is constituted elsewhere; 

in terms of Part 2, registration with the Keeper would constitute the security, and is 

therefore a function of a higher order than is carried out at Companies House under 

the present legislation.

5. “Creation”

5.1 The Joint Committee notes that under section 32(3) a Floating Charge is 

“created” by registration in the Register of Floating Charges (or, subject to 

compliance with the provisions of section 33, is “created” on the date the advance 

notice was registered).  The Joint Committee does not understand what is meant by 

“created” in these provisions.

5.2 What exactly is the legal status of a document containing a Floating Charge 

before it has been registered?  In current practice a bond and Floating Charge will 
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contain numerous provisions in addition to the Floating Charge itself, regulating the 

conduct of the company with respect to the assets charged.  Part 2 obviously 

anticipates that this will continue since it envisages the inclusion of ranking 

provisions.  Such provisions are obviously intended by the parties to become 

effective as soon as the document is fully executed, prior to its registration, but Part 

2 does not clearly have this result.  There may be a considerable period between 

execution and the registration of the Floating Charge during which there should be 

no uncertainty as to the legal status of the obligations contained in the document.

5.3 The Joint Committee believes that the problem would be overcome if section 

32(3) did not refer to the “creation” of the Floating Charge (because that has already 

been created by the execution of the document) but to the security created by that 

charge becoming effective against third parties upon its registration.  That, the Joint 

Committee believes, would be consistent with Scots law in other areas such as the 

creation of a real right in security over land.

5.4 Part 2 is confined to incorporated companies.  It makes no provision for 

continuing the ability of European Economic Interest Groupings or Limited Liability 

Partnerships to grant a Floating Charge which would be recognised by the law of 

Scotland.  Part 2 should be amended to ensure that it extends to such entities.

6. Advance Notice

6.1 The Joint Committee considers that the provision in section 33 for registering 

an advance notice is a helpful improvement on the existing system.

6.2 The Joint Committee’s only concern with the terms of section 33 is in relation 

to section 33(3)(b)(i) which specifies that the Floating Charge to be registered with 

the advantage of the advance notice date of registration is to be a document 

“conforming” with the particulars in the notice.  What these particulars are to be will 

be prescribed in subordinate legislation.  The problem will be how to determine that 

the Floating Charge as presented for registration does in fact “conform” to those 

particulars.  
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What departures (if any) from the particulars will still allow the priority of the advance 

notice to attach?  

The answer must depend on the nature of the particulars to be prescribed under 

section 33(2).

6.3 In the Joint Committee’s view, the particulars required by section 33(2)(d) 

should be limited to the name of the company proposing to grant the charge, the 

person in whose favour the charge is to be granted and the fact that it is to be a 

Floating Charge.  The Committee would prefer that section 33 specified this and did 

not create uncertainty by leaving the matter to be prescribed in regulations.

7. Assignation

7.1 The Joint Committee has difficulty in understanding section 35(1).  Under the 

existing law a right in security constituted by a Floating Charge is assignable without 

the consent of the company, but in order to become a real right the assignation has 

to be intimated to the company.  In practice, assignation is understood to be rare but, 

when it occurs, the practice is to have the company execute the document indicating 

its consent and thereby fulfilling the requirement of notice.  Section 35(3) appears to 

preserve this, and the use of “may” in Section 35(1) indicates that assignation by the 

method provided for in section 35 is optional.

7.2 The difficulty with this section arises from the provisions of 35(1) which 

indicate that the assignation of the Floating Charge may be effected by a document 

signed by the holder (assignor) and registered in the Register of Floating Charges, 

which could therefore occur without the knowledge of the company which had 

granted the charge.  The Joint Committee finds this unsatisfactory.  As a minimum, 

there should be an obligation upon the parties to the assignation to notify the 

company and the company should be protected by a provision to the effect that 

payment or notice to the assignor before the company has received such information 

shall be deemed to be payment or notice to the assignee.  The Joint Committee 

does not think it is right that the company should be put at risk if it fulfils its 

obligations to the original holder before it has received due intimation of the transfer 

of those obligations to a new holder of the security.
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8. Alterations

8.1 With the limited exceptions noted below, the Joint Committee does not see 

why it is necessary for an Instrument of Alteration to be registered in the Register of 

Floating Charges.  As noted above, the document containing a Floating Charge may, 

and usually does, contain numerous provisions regulating the contractual 

relationship between the company and the lender.  Many of these are of no proper 

concern to any other party.  If (for example) the document specifies the rate of 

interest and this is altered later by agreement, why should that alteration require to 

be registered with the Keeper in order to be effective as between the company and 

the lender?

8.2 In the Joint Committee’s view, the requirement to register should be restricted 

to an Instrument of Alteration which:-

(a) prohibits or restricts the creation of any fixed security or any other Floating 

Charge having priority over or ranking pari passu with the Floating Charge, or

(b) increases the amount secured by the Floating Charge.

The Joint Committee believes that an “alteration” which brings within the scope of 

the Floating Charge assets which were not within its scope as originally registered is 

in fact a new charge and should be treated accordingly.

8.3 In addition, the Joint Committee does not understand the need to register in

every case the release of property from the charge in order for that release to be 

effective.  There is a distinction between the release of a category of property (e.g. 

all book debts) and the release of a particular asset which forms part of the class of

assets remaining subject to the charge.  It is common practice when purchasing land 

from a company which has granted a Floating Charge to obtain from the holder of a 

charge a letter releasing the particular property and thus removing it from the effect 

of any subsequent crystallisation of the Floating Charge.  Chargeholders will often do 

this when they are aware that they are fully secured by the assets remaining subject 

to the charge, and it facilitates the settlement of property sale transactions in many
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cases.  For these reasons the Joint Committee believes that it should not be 

necessary to register the release of property from the scope of a charge although 

would accept (provided the definitions were robust) a requirement to register the 

release of a particular class of property from the scope of the charge, which might 

occur if another lender was going to take security over the assets thereby made 

available to him.

8.4 The Joint Committee believes that it would be useful to retain in Part 2 a 

provision to the same effect as Section 466(6) of the Companies Act 1985, that 

references to a Floating Charge include a reference to a Floating Charge as altered.

9. Formalities of Execution

9.1 The current law does not prescribe any formalities for the execution of a 

document containing a Floating Charge, which may therefore be signed on behalf 

the company by an officer or duly authorised person.  Section 41(1) of the bill, 

however, proposes that a document containing a Floating Charge and any other 

document which requires to be registered in the Register of Floating Charges must 

be executed with the formalities prescribed in section 3 of The Requirements of 

Writing (Scotland) Act 1995.  In practice, this will mean that all such documents will 

require to be signed by two officers or authorised persons, or by one such person, 

duly witnessed.  The Joint Committee does not understand the need for such 

increased formalities, particularly if all  kinds of alterations have to be registered.

9.2 The Joint Committee notes in the Explanatory Notes published with the bill 

that this increased formality is justified in order to “facilitate a uniform treatment of 

applications to the Registers of Scotland when electronic conveyancing is 

introduced”.  The Joint Committee is not convinced by this explanation.  The 

Register of Floating Charges, if established in terms of Part 2, will be an entirely 

discrete register and the Committee is not aware of any connection between it and 

electronic conveyancing (of interests in land).  Even if there were such a connection, 

the impact of electronic conveyancing on the Register of Floating Charges is not 

obvious and is not explained.
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9.3 The requirement of additional formality of execution sought to be imposed by 

section 41(1) is, in the opinion of the Joint Committee, an unnecessary burden on 

business.  It would create further difficulty for businesses furth of Scotland which are 

not acquainted with the detailed requirements for the execution of documents in 

Scotland under Section 3 and Schedule 2 of the Requirements of Writing (Scotland) 

Act 1995.  If and when electronic conveyancing is introduced there will doubtless be 

numerous amendments to the 1995 Act to accommodate electronic signatures, and 

changes to the formalities of execution of a Floating Charge (if necessary) can be 

addressed at that point.  In the Joint Committee’s view there is no need to disturb 

established practice for the execution of a Floating Charge as a commercial 

document, leaving the additional formalities of Section 3 of the 1995 Act to be 

adopted if desired by the parties.

Part 3 – Enforcement

1. Scottish Civil Enforcement Commission

1.1 The Policy Memorandum on the bill states that the proposal that the new 

Scottish Civil Enforcement Commission should appoint, regulate, and discipline 

members of the profession of messenger of court “has been welcomed by all 

respondents to the consultation.” Whilst the administrative advantages of centralising 

the necessary procedures connected with officers of court may indeed have been 

recognised by all parties, the proposal that the appointment of officers of court 

should be transferred from the judges to the Scottish Ministers is, however, a point of 

issue. 

1.2 The Scottish Law Commission Memorandum no. 51 (1980) indicated that ‘there 

may be constitutional arguments against a transfer of control of enforcement from 

the courts to the government.  [The] Scottish courts have in the past regarded control 

of sheriff officers by central or local government as a dangerous encroachment on

the independence of the courts’. In addition, the Commission’s report no. 95 (1985) 

made this comment: ‘Transfer of control of diligence to central government would be 

open to objection on the ground that the enforcement of court orders would be liable

to be affected, or appear to be affected, by political considerations, and would thus 
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infringe the constitutional principle of the independence of the courts.’ The Joint 

Committee draws attention to these comments by the Scottish Law Commission.

2. Regulation of Messengers of Court

2.1 It is noted that paragraph 380 of the Policy Memorandum accompanying the bill, 

states the Executive’s intention to introduce a requirement that each partner in an 

officer firm (LLP or otherwise) should be a messenger of court.  This is welcomed by 

the Joint Committee, however, it may not be satisfactory to leave this extremely 

important matter of policy as an expression of intention only.  

2.2 The proposal to have a single category of officer, to carry out all court duties

throughout Scotland, may well have further consequences, particularly in rural areas.  

Local offices can play an important part in the rural community, providing access for 

the public and often a payment point for the public to pay their Council tax.  At

present the Sheriffs Principal regulate the number of officers permitted to execute 

diligence within their sheriffdoms, and make decisions on admitting more officers, 

only after having given consideration to the particular needs of their own areas.  By 

introducing the single, universally commissioned officer, however, bigger city firms 

may gain a larger share of country business, possibly causing existing rural offices to 

close, and thus depriving the public of a locally-based service.

Part 4 – Land Attachment and Residual Attachment

1.1 The Joint Committee has a number of concerns relating to Part 4 Chapter 2 –

Attachment of Land.  These concerns relate to section 80 (caveat by purchaser 

under Missives), section 88 (Protection of purchaser under contract where creditor 

applies for warrant for sale) and section 89 (Protection of purchaser under contract 

where warrant for sale granted).

1.2 Section 80 of the bill provides that where a person has “entered into a contract 

to purchase land from a debtor” and “ownership has not been transferred to that 

person” the prospective purchaser may register a notice in a form to be prescribed 

by Act of Sederunt requiring intimation to him or her of any application for a warrant 
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for sale of the land under section 81(1).

1.3 Section 88 applies where –

the creditor applies under section 81(1) for a warrant for sale of attached land;  and a 

person, at whose instance a notice was, by virtue of section 80 of this Act, registered 

(in this section a “prospective purchaser”) has lodged objections to the application.

1.4 As set out at section 88(2), at a hearing under section 86(1) the Sheriff may if 

satisfied that the prospective purchaser did not, in entering into the contract for the 

purchase of the land, seek to defeat the rights of creditors of the debtor and that the 

prospective purchaser undertakes to proceed with the purchase under the contract 

without undue delay and the debtor undertakes to proceed with the purchase under 

the contract without undue delay, the Sheriff may make an order sisting the 

application, or requiring the prospective purchaser to pay the price under the 

contract to the creditor and make such other incidental or consequential provision as 

he or she thinks fit.

1.5 The Joint Committee notes that a “contract for the purchase of the land” is not 

defined although section 80(1) clearly envisages that this provision will apply to 

Missives where a contract has been entered into but ownership has not yet been 

transferred to the purchaser.

1.6 Many concluded Missives for heritable property are made subject to suspensive 

conditions of which the most common are conditions relating to the granting of 

planning permission for a proposed development of the land.  A contract in such a 

case usually provides for an appeal to Scottish Ministers if planning permission is 

refused by the Planning Authority.  A suspensive condition of such a nature may not 

be met for a number of years.  In the Joint Committee’s view it is essential that the 

new diligence of land attachment does not prejudice the efficacy of contracts subject 

to a suspensive condition.  A conditional contract for the sale and purchase of 

heritable property only binds the parties to proceed to completion of the transaction 

when the suspensive condition has been purified. 

1.7 Purchasers of property under such suspensive conditions must be able to 
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protect themselves from the effect of a subsequent land attachment.  As presently 

drafted section 88 provides a discretion to the Sheriff to sist the application where a

person who has registered a notice in terms of section 80 lodges an objection.  In the 

opinion of the Joint Committee, if the contract was concluded before the notice of 

land attachment was registered the Sheriff should be obliged to sist the application

rather than have a discretion.  The Joint Committee accepts that the sist would be 

subject to section 88(3)(a)(i) and (ii) but is of the view that section 88(3)(b) would put 

the entire transaction into the initiative of a debtor who does not undertake to

proceed with the purchase under the contract without undue delay.  The Joint 

Committee suggests that sub-section 88(3)(b) should be replaced by a statutory 

obligation on the debtor to proceed with the sale without undue delay.

1.8 Where the notice of land attachment was registered before the contract of sale 

was concluded in the view of the Joint Committee it appears reasonable to provide a 

discretion to the Sheriff to allow the transaction to proceed providing the prospective 

purchaser discharges the creditor in the land attachment.

1.9 Section 89 applies where the warrant for sale has been granted and where 

under section 89(2) the requirements of section 88(3) have been met.  The Sheriff 

may suspend the warrant for sale for a period not exceeding one year, require the 

purchaser to pay the price to the appointed person and make “such other incidental 

or consequential provisions as the Sheriff thinks fit”.  This section applies where the 

contract of purchase was concluded before the notice of land attachment was 

registered whether or not any notice was registered under section 80.  A discretion to 

the Sheriff in the view of the Joint Committee is justified in these circumstances.  It is 

however the view of the Joint Committee that a long-stop provision of a year in terms 

of section 89(2)(a) would provide little protection.  Again the provisions regarding the 

application of section 88(3)(b) apply to section 89 in much the same way as they 

apply to section 88.

1.10 In relation to section 87 (Applications for warrant for sale of sole or main 

residence), this provision enables the Sheriff to suspend the effect of a warrant for 

the sale of a dwellinghouse for a period not exceeding one year if the house is the 

sole or main residence of the debtor, the owner (if he or she is not the debtor) or any 
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of the persons mentioned in section 87(2) which include the non-entitled spouse of 

the debtor or the owner, a person living together with the debtor or the owner as 

husband and wife, a civil partner of the debtor or the owner or a person living 

together with the debtor in a relationship which has the characteristics of the 

relationship between husband and wife except that the person and the debtor or the 

owner are of the same sex and a person to whom section 87(3) applies.

1.11 In the Joint Committee’s view it is not clear if the owner who is not the debtor 

includes the spouse of the debtor who is the proprietor of a pro indiviso share in the 

dwellinghouse.  Section 91 implies that this would not be the case as it deals 

specifically with land which is owned in common by the debtor and a third party.  The 

provisions of section 91 relate to all land so owned and are not restricted to 

dwellinghouses occupied as sole or main residences.  The effect of section 91 is to 

confer power on the Sheriff to grant warrant for division and sale of the debtor’s part 

where that is possible or to grant a warrant for sale of the entire property where it is 

not with division of the net proceeds between the joint owners in accordance with the 

respective pro indiviso shares.  As titles to dwellinghouses purchased jointly by 

spouses are almost invariably taken in joint names and in equal shares pro indiviso

the legislation should make it clear that where the debtor and his or her spouse are 

joint owners of and reside in a house which is their sole or main residence they 

should have the benefit of section 87 for suspension of the effect of a warrant for 

sale of the house for a period not exceeding one year.  These comments also apply 

to civil partners and to co-habitees where there is a joint pro indiviso title.

1.12 The Joint Committee would also express its concerns regarding the sanction 

set out in section 102(3).  The wilful refusal to make a report on sale would bring the 

whole procedure to a standstill to the prejudice of all interested parties.  In the Joint 

Committee’s view, such a failure should constitute contempt of court.

Part 8 – Attachment of Money

1.1 The Joint Committee would suggest this process should be monitored carefully.  

There would appear to be fairly significant implications for banks as a result of the 

proposed new form of diligence to be known as 'Attachment of Money'.  The bill 
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appears, however, to give a messenger of court power to attach and remove money 

held by the debtor ( but not in his or her house). Money is deemed to include banking 

instruments which in turn includes cheques and other negotiable instruments. 

This form of diligence seems likely to be used most often at business premises.    

The Joint Committee is concerned as to how, in practice, messengers of court 

should deal  with uplifting cash in a debtor’s possession as debtors in possession of 

large amounts of cash might attempt to thwart officers in the execution of their duty 

under this proposal.

1.2 The messenger of court is required to keep the banking instruments in a safe 

place until the creditor applies to the court for a Payment Order. When that happens 

the messenger of court, as opposed to the creditor, is treated as the irrevocable 

agent of the debtor in relation to the banking instruments.  The steps open to the 

messenger include presenting the instrument for payment.  This could conceivably 

result in significant numbers of non-transferable cheques, payable to third parties, 

being negotiated through the accounts of messengers of court.   This would appear 

to have significant implications under two headings:-

1. Money laundering

The banks would normally not accept third party cheques in view of the 

money laundering implications of accepting cheques payable to parties whose 

identity has not been verified for money laundering purposes. It is also 

possible to envisage unscrupulous debtors using this potential loophole in the 

money laundering rules for that very purpose.

2. Account payee crossings under the Cheques Act 1992

Since the passing of the Cheques Act 1992 Act banks have routinely refused 

to accept cheques payable to third parties which are crossed 'account payee' 

or 'account payee only'. The only exception to that is that in some very limited

circumstances they will do so where they can obtain an indemnity from a 

customer of undoubted financial standing who has a known legitimate 

purpose for handling such cheques. It is open to question whether or not 
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every messenger of court would come into the category of being of undoubted 

financial standing. 

Consequently, unless the banks are granted some form of statutory indemnity 

against loss it seems unlikely that they will be willing to handle such third party 

cheques. It needs to be borne in mind, however, that the potential claims 

against which they would be seeking indemnity would arise under UK wide 

legislation and/or common law so that any indemnity incorporated in this bill 

might be held inadequate.
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SUBMISSION FROM THE COMMITTEE OF SCOTTISH CLEARING BANKERS

The Bankruptcy & Diligence etc (Scotland) Bill
The Committee of Scottish Clearing Bankers (CSCB) is the representative body of the four 
Scottish clearing banks (Bank of Scotland, The Royal Bank of Scotland plc, Clydesdale Bank 
PLC and Lloyds TSB Scotland plc).  The Committee represents Scottish clearing banking in 
the financial structure of Britain and seeks to promote the industry by providing an 
authoritative voice on Scottish matters to ensure that they are adequately recognised and 
safeguarded.  

Introduction
The CSCB has been actively engaged in the Scottish Executive’s consultation process and is
pleased to have been invited to make submissions to the Committee on the provisions of the 
Bill. The CSCB understands that the Committee has decided to take evidence separately on 
the four key sections of the Bill, given the length and complexity of the Bill.  Therefore the 
following comments address only Part 1, the Bankruptcy provisions of the Bill.  The CSCB 
anticipates it will provide a written submission on the other sections of the Bill, namely:

Enforcement
Diligence
Floating Charges.

The CSCB is aware that its written submission at this stage is to assist the Committee in its 
understanding of the issues the CSCB will raise in its oral evidence.  The CSCB may 
therefore provide a further, fuller submission in advance of the closing date of 24th February.
The following comments and observations are given following consultation with our member 
banks.

Bankruptcy
The CSCB welcomes initiatives which encourage a more entrepreneurial culture, and 
supports the removal of unnecessary obstacles to business entrepreneurship in Scotland.  
The CSCB recognises that a consequence of this approach may be a requirement to help 
businesses restart more quickly following bankruptcy.  The CSCB also supports a more 
tailored approach to restrictions imposed as a consequence of bankruptcy.

The CSCB’s main concerns are whether the proposals will:

achieve the business entrepreneurship objective; and 
have unintended consequences. 

There may be benefit in considering the bankruptcy elements of the Bill, and its implications,
in two parts: (1) business debt and (2) consumer debt.  By doing this, it may be easier to 
identify how the Bill can meet the objectives set out by the Scottish Executive, and minimise 
the impact of unintended consequences.

The CSCB understands that the proposed reduction of the bankruptcy period from three 
years to one year is designed to remove a perceived obstacle to business start up and 
business growth.  The CSCB also understands that one of the reasons for shortening the 
bankruptcy period from three years to one year is to bring Scots law into line with the law in 
England and Wales.  The CSCB has no objection in principle to the reduction of the 

Business Debt
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bankruptcy period for business debtors from three years to one year, if the consequence will 
be to strengthen the Scottish economy.  However, the CSCB considers there are a number 
of different factors which affect the rate of business start ups and business growth.  In 
particular, the CSCB considers access to appropriate business-focused education, including 
education in business and financial management, is key to developing an entrepreneurial 
culture.  The CSCB submits that, in relation to the Bill’s theme of removing barriers to 
business, simply reducing the bankruptcy period for business debtors will have a negligible 
effect on the rates of business start up and growth, and will not, of itself, improve individuals’ 
confidence and competence in managing their business and financial affairs.  The CSCB 
further submits that perhaps insufficient time has elapsed from the passing of equivalent 
legislation in England and Wales to assess to what extent similar legislation in Scotland can 
contribute to the Scottish Executive’s goal.

The CSCB considers the question of consumer debt should be reviewed under two 
headings: (1) those who, through no fault of their own, have no income and no assets, and 
have no reasonable prospects of being able to repay their debts (these individuals are 
commonly called “NINAs”), and (2) those who either refuse to pay, despite having the means 
to do so, or who have exhibited recklessness in their financial behaviour.

Consumer Debt

(1) The CSCB supports the principle that those who cannot pay should be able to escape 
from the “debt in perpetuity” trap.  This trap arises when a debtor has neither income nor 
assets with which to pay their debts, and has no realistic prospect of having income or 
assets with which to pay their debts.    The “debt in perpetuity trap” is created because 
creditors generally choose not to take steps to sequestrate NINAs and, equally, NINAs do 
not qualify to declare themselves bankrupt.  However, to strike the balance of ensuring 
responsible financial management, the CSCB submits that access to debt relief for 
NINAs, and the terms on which it should be granted, should include an assessment of 
their financial behaviour along the lines set out in Section 56B(2) of the Bill.  

Key to providing relief to NINAs is defining when someone falls within that definition.  
There is evidence from England and Wales (‘Over-indebtedness in Britain’, Kempson 
2002) which suggests that the main cause of over indebtedness is an unexpected life 
event such as divorce or separation, illness or death of a main breadwinner.  Before that 
event, they have been financially stable.  The evidence suggests that people in this 
category of NINA usually manage to resolve their financial issues, given time.  The CSCB 
submits that, in these circumstances, there should be suitable support for these people 
to “get back on track” without automatically writing off their debts.

(2) The CSCB is concerned there may be wider consequences of the proposed legislative 
change.  Evidence from other countries suggests that, on occasions when the law on 
bankruptcy is changed in favour of debtors, the number of bankruptcies increases 
exponentially.  The CSCB suggests that this would have an adverse effect on Scotland’s 
economy.  

The DTI’s paper “Over-Indebtedness Monitoring Paper Q2 2005” states:

“The figures show a gradual increase in write-offs over the past few years.  Such an 
increase could be expected as a result of the recent rise in personal insolvencies.  Total 
write-offs to individuals in Q2 2005 increased by 28.7% year on year” 
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Write-offs to individuals equate directly to write-offs for those businesses which extend 
credit to those individuals.  If the proposed legislation has the (albeit unintended) effect of 
encouraging more people to seek sequestration, this may have the following unintended 
consequences:

(i) Increased finance costs for individuals, as lenders pass on the cost of rising bad debts 
(in the US, it is estimated that the average household pays $4001 a year to subsidise 
the cost of those who avoid repaying by going bankrupt).

(ii) Increased financial exclusion from mainstream credit.  This is linked to the use of 
automatic credit scoring which takes into account the area where someone lives.  If an 
area, by postcode, has a high instance of bankrupts, creditors may adjust their credit 
scores to the detriment of otherwise sound potential customers.  Similarly, lenders 
may simply stop lending to high-risk groups, such as tenants (over 750,000 Scottish 
households) and students (270,000)2.  The CSCB is particularly concerned that 
individuals may not fully understand the far-reaching implications of seeking 
sequestration, including the impact on their overall credit rating in the future.

The CSCB submits that an undue increase in the use of bankruptcy to obtain debt relief 
could therefore undermine the Scottish Executive’s drive for financial inclusion.

The CSCB is also concerned that, in the current climate of increasing personal debt, a 
perception that bankruptcy is somehow “easier” may detract from the need to encourage 
a culture where individuals have a proper sense of personal responsibility for their own 
financial management and commitments.  An analysis of the impact of similar changes in
bankruptcy laws in other jurisdictions suggests that a likely consequence of relaxing the 
laws on bankruptcy is to encourage a culture where individuals are less inclined to honour 
their personal responsibilities.  This is evidenced by the increase in the numbers of those 
who seek their own insolvencies – known in other jurisdictions as “consumer 
bankruptcies”.

USA:  US consumer bankruptcies increased dramatically from 718,107 in 1990 to an all 
time high of 1,625,208 in 2003 (an increase of 126%).  This equates to around one in 
every 70 US households declaring bankruptcy every year3.  By contrast, the number has 
started to fall since the US government introduced new measures to curb the abuses of 
the system in 2003.  In 2004 there was a drop of 4%.

Australia:  Consumer bankruptcies increased from 13,091 in 1990/ 1991 to 24,114 in 
2001/ 20002 (an increase of 84%).  In 2001, it was reported that the stigma of bankruptcy 
had lessened to such a degree that: 

“There has been significant controversy in recent times over revelations that 
several Sydney barristers, including high-ranking Queen’s Counsel, were using 
bankruptcy as a means of avoiding paying substantial amounts of tax’4

Like the US, the Australian government was prompted to change the law to curb the
costly trend.  The Bankruptcy Legislation Amendment Act 2001 was designed to:

1 WEFA Group report dated February 1998, cited in Washington Post 4 June 1998
2 Based on figures at www.scotland.gov.uk/stats
3 ‘European Counsel’ magazine November 1998
4 Source: the preamble to the Bankruptcy Legislation Amendment Bill, Parliament of Australia Library
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“Make a number of significant changes ...which, it is hoped, will encourage debtors 
to seriously consider using alternatives to bankruptcy where possible, and make 
bankruptcy less of an easy option”’5

The principal change was an increase in the discharge period to 3 years, effective from 
May 2003. Recent figures suggest that the Act is starting to have the desired impact: 
2002/2003 saw a 6% drop in bankruptcies compared with the previous year.  Since then, 
bankruptcy levels appear to have stabilised.

England and Wales: The attached Chart (at Annex 1) shows that the number of 
applications by debtors for their own bankruptcy in England and Wales has increased 
significantly.  (By contrast, the chart also shows that, although there has been an 
increase in bankruptcies in Scotland, the increase has been creditor applications with a 
significant proportion by local authorities as a result 

of a recently introduced Local Government policy to crack down on individuals with 
persistent council tax arrears6.)  It is possible to conclude from this, therefore, that the 
population of England and Wales is reacting to relaxations in access to bankruptcy in the 
same way as those of the USA and Australia.

The CSCB acknowledges that the Bill proposes safeguards intended to balance the 
interests of creditors and debtors, in particular Bankruptcy Restriction Orders.  However, 
these safeguards are generally based on a system only recently introduced in England & 
Wales.  The limited evidence available from England & Wales suggests that few 
Bankruptcy Restriction Orders have been made7 which calls into question their 
effectiveness as a counter-balance to the reduced bankruptcy period.  The CSCB queries
whether the sanction of a Bankruptcy Restriction Order is effective in deterring individuals 
from taking on more debt than they can afford.  The CSCB also questions whether the 
Accountant in Bankruptcy will have sufficient resources to ensure the effective operation 
of Bankruptcy Restriction Orders and Bankruptcy Restriction Undertakings.  If there is a 
dramatic increase in bankruptcies, and the Accountant in Bankruptcy does not have 
sufficient resource to assess in which cases a Bankruptcy Order or Undertaking would be 
appropriate, the use of those Orders and Undertakings as safeguards will be negated.

Summary
In relation to the Bill’s theme of striking a balance and of removing barriers to business, 
simply reducing the bankruptcy period for business debtors will have a negligible effect 
on the rates of business start up and growth, and will not, of itself, improve individuals’ 
confidence and competence in managing their business and financial affairs.

There is insufficient evidence to support the proposition that reducing the bankruptcy 
period for consumer debtors, who are not NINAs, from three years to one year, will 
provide the appropriate balance for ensuring a culture of responsible financial 
management, which is key to a successful economy. Additionally, the Bill may have 
(unintended) consequences that may, in the long run, lead to increased costs of 
borrowing and be detrimental to the Executive’s financial inclusion objectives.

5 Source: the preamble to the Bankruptcy Legislation Amendment Bill, Parliament of Australia library
6 Sources:  Citizen’s Advice Scotland briefing paper 18 on Council Tax Debt; DTI “Over-indebtedness Monitoring Paper Q2 
2005” 
7 Just 211 in the period 1 April 2004 to 31 October 2005, according to the Insolvency Service presentation to the Money 
Advice Liaison Group conference November 2005.  This is just 0.3% of the total 62577 bankruptcies between 1 April 2004 
and 30 September (source: 2005http://www.dtistats.net/sd/insolv200508/table2.htm.)
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Scottish Parliament

Enterprise and Culture 
Committee

Tuesday 7 February 2006

[THE CONVENER opened the meeting at 14:03]

Bankruptcy and Diligence 
(Scotland) Bill: Stage 1

The Convener (Alex Neil): I welcome everyone 
to the fourth meeting in 2006 of the Enterprise and 
Culture Committee. We have received no 
apologies. I ask everyone to switch off their mobile 
phones.

Nicholas Grier will give us a briefing for item 1.

Nicholas Grier (Adviser): As members are 
aware, the Law Society of Scotland and the 
Committee of Scottish Clearing Bankers are going 
to be with us today. No doubt members have had 
a look at those organisations’ various 
observations.

At the risk of putting words into their mouths, I 
point out that quite a lot of the Law Society’s 
observations are technical and have been 
accepted by the Executive. Many of its points were 
fairly abstruse and had to do with oversights in 
drafting and so on. It is not very likely that the 
Executive will be concerned about what the Law 
Society has submitted, but I have highlighted one 
or two issues, including legal aid and obtaining 
advice about bankruptcy from lawyers.

The Committee of Scottish Clearing Bankers 
has considered the policy issues much more. One 
has to remember that the CSCB does not speak
only for the banks, but for creditors generally. In 
the course of our discussions, we have spent a lot 
of time examining the proposed legislation from 
the point of view of the debtor because it is quite 
debtor friendly, but the CSCB has considered it 
from the point of view of creditors who are also, 
after all, a substantial part of the electorate whose 
views must be considered.

One of the points that the CSCB made was that 
if we change the legislation so that it becomes 
more debtor friendly, that will come at a cost. 
Higher interest rates will ultimately be borne by 
everyone else. No doubt the CSCB will speak 
about that point. It also has various views on the 
different forms of debt relief for people with no 
income and no assets and it will want to make 
observations on those.

I will move on from there; I do not propose to 
take very long over this briefing.

Under the heading “Other information”, I 
understand that the Executive is still working on 
various different types of insolvency and debt 
relief. It proposes what we might call a cascade of 
different types of insolvency or debt relief with 
sequestration at the top, debt arrangement 
schemes at the bottom and protected trust deeds 
in the middle. The Executive does not have all the 
final details, but it proposes to let us have them 
shortly. Some matters will fall into place once all 
that is sorted out. A debtor will be able to go on to 
a website and see all the different options, along 
with the advantages and disadvantages of each. 
The proposals are not yet available, but I think that 
they will be useful.

The Executive is also discussing the English and 
New Zealand 12-month debt relief schemes that I 
talked about last week. Apparently, the English 
have taken the idea from New Zealand; a working 
party here is considering a 12-month debt relief 
scheme that will be similar to the English one, but 
it has not yet come forward with proposals.

The Executive is also examining the problem of 
apparent insolvency, which makes it difficult for 
debtors to apply for their own bankruptcy. The 
Executive is aware that that is not an easy nut to 
crack, but it is working on it. We must expect to 
hear more from the Executive.

On other observations, one of the things that the 
bill might well do in the greater scheme of things is 
encourage more responsible lending, but it might 
also restrict the money supply, which will make it 
harder for people to get credit. That is not 
necessarily a bad thing. On the other hand, one 
likely effect of the bill is that many more people will 
go bankrupt, which will mean that many people will 
not pay their bills, so creditors will suffer. We need 
to consider that. I do not know whether the 
committee will hear witnesses from small 
businesses, which will suffer if—as is 
anticipated—there is a massive increase in 
bankruptcy.

The committee might also be interested to know 
that the country that has had the most liberal 
bankruptcy laws in the world—the United States—
has just recently started to restrict the liberality of 
its laws because it found that people were abusing 
the system. If we make the legislation too debtor 
friendly, we will probably all have to be here again 
in a few years to make it more creditor friendly. 
Such is life.

That is all I wish to say. If anyone wants to ask 
questions, I will do my best to answer.

The Convener: That was helpful. Some figures 
on the English bankruptcy rate have come out in 
the past few days; it might be useful to get them 
from the Scottish Parliament information centre. 
We have been looking at the English experience, 
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which seems to suggest that there has been a 
substantial increase in the number of 
bankruptcies.

Nicholas Grier: Yes—that was all over the 
Sunday papers. That is what we must anticipate 
here, along with the possible cost to the public 
purse of running all the extra bankruptcies through 
the Accountant in Bankruptcy.

The Convener: Are there any questions to ask 
or points to make on what Nicholas Grier has 
said? A paper was circulated, and an additional 
paper has also been provided for this afternoon.

Christine May (Central Fife) (Lab): The point 
about small businesses was well made. It would
be useful to hear evidence from the Federation of 
Small Businesses or some other umbrella body.

The Convener: Is that agreed?

Members indicated agreement.

The Convener: Moving on, we have two panels 
of witnesses. From the Law Society of Scotland, I 
welcome the convener of the diligence committee, 
Alistair Hamilton; Rachel Grant, of the insolvency 
solicitors’ committee; and Sarah Fleming, who is 
the head of international relations. Members have 
been circulated with written evidence. Who will 
take the lead?

Sarah Fleming (Law Society of Scotland): On 
behalf of the Law Society of Scotland, we are 
delighted to have been invited to give evidence on 
the bankruptcy aspects of the bill.

I am tasked with dealing with the bill on behalf of 
the Law Society. Alistair Hamilton is a past 
president of the society and has been involved in 
bankruptcy reform since the Scottish Law 
Commission first started to examine it in the 
1980s. Rachel Grant is a member of the Law 
Society’s insolvency solicitors’ committee. She has 
worked in that area for 16 years and heads the 
insolvency team at Semple Fraser solicitors. She 
is also an accredited expert in insolvency law.

I am not sure whether you would like us to make 
an introductory statement. As your adviser has 
mentioned, our points are slightly technical, so it 
may assist the committee if we go through them in 
a less dry way.

The Convener: I see that everybody is nodding 
their heads. 

Sarah Fleming: I will pass over first to Alistair, 
and then Rachel will go through some points.

Alistair Hamilton (Law Society of Scotland):
My great age means that I was involved in the 
Bankruptcy (Scotland) Act 1985. However, since it 
was passed, the Executive, other parliamentary 
groups and the Law Society have been seeking 
improvements to it. We greatly welcome the bill, 

which will fulfil many wants in respect of the clarity 
of our present system, and will modernise it. 

The committee’s adviser said that some of our 
points are technical: they are, but they are 
nonetheless important, because the bill is like a 
balancing act. It balances many interests, as your 
adviser has pointed out, particularly those of 
debtors and creditors. If we do not get the balance 
right, there could be great difficulty in making the 
bill effective. Although we may suggest that
amendments be drafted, we really suggest 
changes to the substance of some of the 
provisions. Such changes are necessary to ensure 
that the balancing act is preserved. Rachel Grant 
will deal with several points from our submission.

Rachel M Grant (Law Society of Scotland):
The points are set out in detail in our submission, 
and we have many further technical points to add. 
However, I will concentrate on three main areas 
that we suggest the committee should think about. 
I will mention a few others in passing.

The first area is bankruptcy restrictions orders. 
As members are aware, the bill provides for the 
discharge of the debtor after one year, which is a 
debtor-friendly innovation, if you like. To 
counterbalance that, the bill will introduce 
bankruptcy restrictions orders. A debtor will 
normally be discharged after one year, but if their 
behaviour, either prior to their bankruptcy or in the 
course of it, is in any way inappropriate, it might be 
that the bankruptcy restrictions order would be 
extended from two to 15 years.

We are concerned that the bill as drafted may 
not allow the correct balance to be struck. We 
understand that it was intended that a person who 
has a bankruptcy restrictions order against them 
should always disclose that to the public—for 
instance, when applying for credit. The bill does 
not cover that. It will not take a lot to change it, but 
it is important for public protection that if the courts 
think that a bankruptcy restrictions order is 
appropriate, the public should be made aware of 
that. That is what happens in England and Wales, 
where such a provision has already been 
implemented.

14:15
The second point relates to the mechanism for 

obtaining a bankruptcy restrictions order. Only the 
Accountant in Bankruptcy will be able to apply for 
a bankruptcy restrictions order. In many cases, the 
Accountant in Bankruptcy is the trustee and has all 
the information, so there will be no problem, but if 
an insolvency practitioner is the trustee, a 
mechanism must allow that practitioner to report to 
the Accountant in Bankruptcy. The bill does not 
provide for that, although such a mechanism 
would not be particularly difficult to introduce.
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The third point relates to the Accountant in 
Bankruptcy’s decision whether to apply for a 
bankruptcy restrictions order. The bill does not 
provide for a review of such decisions. It is felt that 
an insolvency practitioner might conclude from his 
or her investigations that an order was 
appropriate, although the Accountant in 
Bankruptcy had said that it was not. There would
be a bit of a stand-off, so we feel that it would be 
appropriate to allow for an appeal to the sheriff 
court.

That ties in with the more general point that the 
bill will give the Accountant in Bankruptcy a lot of 
supervisory powers. Rights of appeal to a sheriff 
will apply in some, but not all, instances. It would 
be more appropriate always to have a right of 
appeal to a sheriff. Without such a right, people 
face judicial review, which is horrendously 
complicated and expensive.

I move on to exercise of the trustee’s power. As 
members will be aware, the trustee in bankruptcy’s 
role involves management and realisation of the 
debtor’s estate. In other words, he must ingather 
all the debtor’s assets—or all the assets that he is 
allowed to ingather—sell them off and use what 
money he receives to pay creditors. The bill will 
restrict the amount of work that a trustee can be 
required to do in investigating the debtor’s affairs. 
The trustee will be required to undertake 
investigation and recovery work only when it would 
benefit the estate financially and be in creditors’ 
interests.

At first glance, that is obvious: the idea is not to 
throw good money after bad and not to waste time 
and expense following useless lines of inquiry. 
However, the provision is drafted so widely that it 
could be open to abuse. The requirement to 
investigate and recover assets is important in 
protecting the public from the unscrupulous debtor 
who might try to conceal assets. For the wider 
public interest, the provision should be restricted, 
so that at least a minimum amount of investigation 
is required. The example is perhaps silly, but 
without that amendment, a trustee could just ask a 
debtor, “Do you have any assets?” and the debtor 
could say, “No—I have nothing”, to which the 
trustee would say, “Are you sure?” and the debtor 
would reply, “No. Nothing.” After that, no inquiries 
would be made, but a little bit of inquiring might 
uncover the fact that the debtor had sold some of 
his assets for less than their value or had 
transferred his house into his wife’s name. A 
minimum amount of investigation must be required 
in order to protect the public and to give creditors 
confidence that sequestration has a purpose.

The debtor’s home always presents a difficult 
issue to deal with and the bill is right to introduce 
changes that will encourage dealing quickly with 
the home. The home should normally be dealt with 

within three years; that is in the debtor’s interest, 
because it means that the worry about what will 
happen to the home does not hang over him and 
his family. It is also in the creditor’s interest, 
because the home tends to be the debtor’s most 
valuable asset. If it is to be sold, it is better to sell it 
quickly. There are two main problems in how the 
bill is drafted in this respect. The first is that if 
nothing is done with the house for three years, it 
will automatically revert to the debtor.

Certain events can be used to stop that from 
happening—sensible events such as the trustee 
having a contract to sell the property that would 
realise money for the creditors. If such a contract 
is in place, there is no point in the property 
reverting to the debtor after three years. A trustee 
can do other simple things to stop the three-year 
period running; I am thinking of the recording of 
title——which simply involves putting a notice on 
the register—under which the trustee takes title in 
his own name. He can also take the even simpler 
step of recording a memorandum, which is a 
straightforward thing that can be done in half an 
hour. Such simple steps can be taken to stop the 
three-year period from running and nothing in the 
bill requires that anything further be done after 
that. There is a possible loophole in that a trustee 
could record title and register a new 
memorandum—I am sorry that they are rather 
technical terms—to stop the three-year period 
running, and then just sit back. Trustees should 
not do that because it would be contrary to 
guidelines and so forth. It would be in everybody’s 
interest for the bill to include a provision to require 
on-going activity in relation to a home. Such an 
addition would achieve the outcome that the bill 
aims for.

The second problem is conveyancing. I hope 
that the committee will be pleased to hear that I do 
not plan to bore you with too much conveyancing 
detail. At the moment, our conveyancing system 
relies on the public’s being able to ascertain the 
owner of a house. They can do that by way of the 
registers—the land register and the sasine 
register—which show who owns a house at any 
given point in time. The information is important for 
all sorts of transactions in which members of the 
general public engage when they are buying and 
selling property. People need to know that the 
person who is trying to sell them a house owns it.

The changes that the bill proposes could lead to 
the registers not always being up to date—they 
may not always accurately reflect the ownership of 
the property. That will have very serious 
repercussions for the general public, particularly 
people who are buying and selling property. The 
point is not just a technical and legal one; it is an 
important point that is in the public interest.
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Over the past few years, a couple of cases 
involving the registers have gone all the way to the 
House of Lords, with all the expense and delay 
that goes with such cases. The cases were taken 
in order to remove uncertainty in the area and the 
outcome was that the House of Lords re-
emphasised the importance of the registers. It is 
therefore unfortunate that the bill’s drafting 
currently means that the registers will not be as 
effective as they should be. Again, we believe that 
the bill should be amended to make it clear that 
the registers should always be kept up to date. In 
summary, the bankruptcy restrictions order, the 
power of the trustee and the situation with regard 
to the debtor’s home are the three main points that 
the Law Society wants to bring to the committee’s 
attention.

I have a few other technical points to make, but I 
will do so in less detail. The first relates to the law 
on bodies such as trusts, partnerships and clubs. 
At the moment, the procedure for sequestrating 
those bodies is the same, but the bill will change 
that. We do not know why: we cannot think of any 
good reason to do so. The change may have been 
made inadvertently; if that is the case, there are 
good grounds for seeking consistency. All bodies 
should be treated the same under the bankruptcy 
provisions, regardless of their entity.

The second technical point is that the bill will 
change diligence quite dramatically. It will also 
change the Bankruptcy (Scotland) Act 1985 to 
take account of those changes. We believe that 
the changes have not been effected 
comprehensively. Some further changes are 
required to ensure that all the new diligences are 
properly dealt with in the parts of the bill that deal 
with bankruptcy. As I said, the points are a bit 
technical, but they could have serious 
repercussions.

The third technical point is on block applications. 
At the moment, a trustee may have 100 
appointments in his name. If he dies, 100 separate 
applications need to be made to transfer 
everything to the new trustee. That is a complete 
waste of time, money and effort, as the committee 
can imagine. The bill is useful in introducing 
provisions that will allow block applications to be 
made, but that will be possible only when a trustee 
or an insolvency practitioner dies or when 
someone ceases to be an insolvency practitioner. 
We believe that there are other circumstances in 
which it would be useful to have the ability to make 
a block application, such as when a practitioner 
moves from one office to another. That would save 
time, money and effort for everyone, including the 
courts.

In addition, the bill’s drafting means that the 
Accountant in Bankruptcy will have to be involved 
in making such applications. We do not think that 

that is necessary; we suggest that the trustee who 
takes over should be able to do that. The courts 
will play a supervisory role, so there is no question 
of any inappropriate behaviour taking place.

Finally, the bill proposes alterations to the
disqualification provisions. Although the changes 
that it seeks to the restrictions on what a bankrupt 
can and cannot do are important, we do not 
believe that they are as comprehensive as they 
should be.

Our three main points are about bankruptcy 
restrictions orders, the power of the trustee and 
the debtor’s home. We have also set out the minor 
but more technical points in our submission. I 
hope that what I have said has been of assistance; 
I am more than happy to clarify any gobbledegook 
that might have come out inadvertently.

The Convener: That was extremely helpful—
you talked about various practical issues.

I emphasise that, at the moment, we are 
considering only part 1 of the bill. We will 
undoubtedly speak to the Law Society again when 
we consider other parts of the bill. You said that 
more on diligence is needed in part 1.

Alistair Hamilton: I have a few supplementaries 
to what Rachel Grant said; the committee will 
understand why we got her to do our introduction 
from the way in which she did it.

There is a possible problem with the BRO that 
may sound like a drafting point but is not really. 
The wording of the bill means that the requirement 
on a person to say that they are the subject of a 
BRO when they obtain credit—which is vital, 
because it is the only way to prevent bankrupts 
from resuming in business immediately after their 
one-year discharge—appears to terminate with the 
discharge from bankruptcy. That will defeat the 
whole object of the BRO, which is to extend from 
two to 15 years the period during which a debtor 
would have to disclose such information. It would 
be easy to cure that because the intention is clear.

To amplify what Rachel Grant said about 
conveyancing, there is a register that identifies 
debtors who have been sequestrated, so anyone
who investigated the ownership of a house would 
know whether the previous owner had been 
sequestrated. However, we are worried about 
what will happen if the house reverts to the debtor. 
It seems that no provision is made to record the 
fact that the house belongs to the debtor again. If 
the reversion of the house to the debtor after three 
years is interrupted by the trustee’s taking other 
action, the bill makes no provision for that to be 
recorded in the registers. In our view, there are no 
obstacles to doing what is necessary to tidy up the 
bill. We must get those elements of the bill right; 
we are anxious that our general approval for what 
is being done is not affected.
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Rachel Grant and I will be happy to answer 
questions that members want to pose. I would not 
like the committee to think of all our concerns as 
being technical. Even though a point may be 
technical, that does not mean that it is any less 
important because it might be on a vital issue. 
Although diligence will be dealt with later, Rachel 
Grant talked about the effect of bankruptcy on 
diligence, not the effect of diligence on bankruptcy. 
The part of the bill that deals with bankruptcy is 
where we must look if every form of diligence is 
not dealt with.

The Convener: Point taken. Several members 
want to ask questions. Jamie Stone was the first to 
put his hand up.

Mr Jamie Stone (Caithness, Sutherland and 
Easter Ross) (LD): I want to ask about a point 
that Rachel Grant kindly made. Thank you for 
what you have told us—I am no lawyer, and it 
helped me enormously to have matters put so 
simply. Everyone would say amen to my not being 
a lawyer, because I would not be a very good one 
at the best of times.

The business of the registration of who owns 
what alarms me. What you said is news to me. As 
a layman, it seems to me that it is completely 
contrary to the idea of freedom of information. 
Have you any idea about how that could have 
happened? Is it a straightforward blunder or an 
oversight? It seems extraordinary. 

14:30
Rachel M Grant: I would not call it a blunder or 

an oversight. In a huge bill such as this one, there 
are many cross-references and issues. The Law 
Society of Scotland pored over the matter, and the 
business with registration became apparent to us. 
As lawyers, we are concerned about what is on
the register. The two cases that I mentioned 
brought the importance of the register to the fore. 
We call it the race to the register: basically, 
whoever gets there first wins. It could become a 
huge problem if it is left unresolved, but it is not a 
huge problem to fix. It would require any reversion 
to the debtor to be registered.

Mr Stone: What do you mean by “whoever gets 
there first”? 

Rachel M Grant: At the moment, if I had agreed 
to sell my house to you before I went bankrupt, it 
would be a question of whether you or my trustee 
got to the register first. That is what we call the 
race to the register. However, the problem could 
be easily dealt with by requiring that any reversion 
to the debtor be recorded in some way in the 
register.

Alistair Hamilton: This is one of the longest 
bills that we have ever had; it is a tremendous bit 

of drafting. The fact that we can pick out only 
certain points suggests a word of praise for the 
drafters. 

The Convener: Believe me, there is no 
shortage of other points. 

Christine May: In my experience, it takes about 
three months to make an alteration to the register, 
unless the witnesses know differently. Can 
alterations be made more quickly in the case of 
bankruptcy? If I buy a property, the registration of 
that will not appear for about three months.

Rachel M Grant: The registration might not 
appear for three months, but a solicitor would be 
able to establish whether an application was 
pending. It is possible to get matters sorted out 
more quickly—there is no backlog. I am not a 
conveyancer, but there are procedures to ensure 
that you get a good title to a property on the day 
you hand your money over. 

Sarah Fleming: Matters should be sorted out 
instantaneously. There should not be a gap of 
months during which it is not clear who the owner 
of a house is. Even if ownership is not immediately 
apparent, there are, as Rachel Grant says, ways 
of checking. That is part of registration, so there 
should not be a gap; neither should there be a gap 
once the bill has been passed. 

Alistair Hamilton: Everything is now fully 
computerised. There used to be delay while the 
mechanics of registration took place; now, it is 
instantaneous. However, people have to find out—

Rachel M Grant: It is not always instantaneous. 

Murdo Fraser (Mid Scotland and Fife) (Con): I 
used to earn my corn—part of the time—by doing 
conveyancing, so I have some knowledge of the 
matter. I want to get my head absolutely clear 
about this, and please correct me if I am wrong. If 
nothing happens, after three years the house 
automatically reverts to the debtor unless, in the 
meantime, the trustee has recorded a notice of 
title or a memorandum.

Sarah Fleming: Yes.

Murdo Fraser: Why, therefore, is it necessary to 
do anything else? After three years, could a 
purchaser not assume, without anything else 
being recorded, that the title was clear? 

Rachel M Grant: I highlighted those issues as 
being problematic from the debtor’s point of view; 
from the conveyancing point of view, other things 
could happen. For instance, missives could be 
concluded for the sale of the property but not 
finalised. Nobody would know whether missives 
had been concluded—

Murdo Fraser: Do you mean concluded by the 
trustee?
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Rachel M Grant: Yes. The trustee concludes 
missives with a third party to sell the debtor’s 
house. I cannot remember all of them off the top of 
my head, but there are other matters to consider. 
However, certainty avoids doubt, cost and upset 
for everybody. The Law Society of Scotland would 
support an amendment to ensure that if a property
reverted to the debtor after three years, that would 
be recorded on the register. That would be a 
minor, and sensible, change to the bill. 

Murdo Fraser: Would recording that be the 
responsibility of the trustee or the debtor?

Alistair Hamilton: It would have to be the 
responsibility of the trustee. 

Shiona Baird (North East Scotland) (Green): 
My point is about the wider issue of disclosure. I 
am interested to know where else a debtor has to 
disclose his BRO. You mentioned a register, but is 
there any other way? What do people do at the 
moment?

Rachel M Grant: There are two different issues. 
The disclosure of BROs that I was talking about is 
a specific requirement on a debtor to tell anybody 
from whom he is obtaining credit that he is a 
bankrupt. For three years, someone who has been 
sequestrated—made bankrupt—must, each time 
they go along to a bank or buy a washing machine 
on hire purchase, say that they are a bankrupt 
when they apply for credit. It is proposed to reduce 
that period to one year for most debtors. 

If someone is subject to a bankruptcy 
restrictions order, it is important for the protection 
of the public and those who might lend that person 
money that they always disclose that fact. 
Effectively, that shows that they have been made 
bankrupt for longer than the normal one year, that 
is, for a period of between two and 15 years. 
Under the bill as drafted, that would not be 
required in every case. It is not a huge issue, but it 
is a drafting point. 

Shiona Baird: I am thinking about people 
conducting a business and placing orders with 
somebody who is trading despite being subject to 
a bankruptcy restrictions order. 

Alistair Hamilton: It is only about obtaining 
credit. It is a reflection of the provisions on 
undischarged bankrupts obtaining credit.

Rachel M Grant: People in business can make 
their own contracts, and they can require others to 
disclose whether or not they are a bankrupt. No 
doubt, people will change their terms of business 
to reflect that.

Shiona Baird: What sort of penalty would there 
be for people who failed to disclose—

Alistair Hamilton: It is a criminal offence at the 
moment, and it is a criminal offence in the bill. 

The Convener: Presumably, if I were to run a 
Dun & Bradstreet check on you, it would show up 
your bankruptcy restrictions order.

Alistair Hamilton: Yes. 

Rachel M Grant: That would depend on Dun & 
Bradstreet. I assume that it would include that.

The Convener: Or I could run a credit check. 

Alistair Hamilton: We have not mentioned the 
fact that a lot of people who are made bankrupt 
are made bankrupt because they have taken a lot 
of credit that they cannot repay. In addition to 
being subject to bankruptcy orders and so on, 
those people suffer the snag that the credit 
industry knows about that failure, and may refuse 
them credit for years. There is no provision for that 
under the bill, because it is not required. It is not a 
statutory obligation, but the credit industry 
exchanges information about debtors. 

A lot of debtors who would have found 
bankruptcy easy will now have to think twice 
because of the effect that it will have on their 
credit. If they resume business, the BROs become 
important. If we are to have BROs at all, people 
should be obliged to disclose them. They are the 
only restriction on carrying on business after being 
made bankrupt or during bankruptcy. They are not 
like the disqualification rules for directors, under 
which someone cannot be a director of a company 
if they are disqualified. Bankruptcy only restricts 
someone’s ability to obtain credit. There is nothing 
to say that they will not be able to carry on a 
business in their own name.

Michael Matheson (Central Scotland) (SNP): 
You said that, under the provisions of the bill, it 
would be easier for individuals to be made 
bankrupt. 

Rachel M Grant: I do not think that we did say 
that. 

Michael Matheson: I think that Alistair Hamilton 
did.

Alistair Hamilton: What I was saying was that, 
given a shorter period, it might be more attractive 
to—

Michael Matheson: That is the point that I 
wanted to raise with you. 

Alistair Hamilton: It will not be any easier. 

Michael Matheson: What is the Law Society of 
Scotland’s view on reducing the period to one year 
from three years?

Rachel M Grant: The Law Society of Scotland 
deliberately does not give policy views on matters. 
We are here to discuss the proposed law, its effect 
in practice as we understand it and its impact on 
people.
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Michael Matheson: Do your members who 
work with bankrupts not have a view on whether 
reducing the timescales is a good idea?

Rachel M Grant: We represent the Law Society 
of Scotland, which is commenting not on the policy 
of the bill but on its practical implications.

Michael Matheson: Oh well, fair enough.

Christine May: The proposed reduction to one 
year could mean that many more people will apply 
to become bankrupt. There is some evidence from 
England of a noticeable increase in applications 
since the timescale there was reduced. As we 
have discovered, general knowledge of 
bankruptcy law is limited, and relatively few 
lawyers are specialists in insolvency. Will the legal 
profession have sufficient specialists to cope with 
a great increase in bankruptcy applications and, 
with restrictions on legal aid, will lawyers want to 
deal with folk who might have no income and no 
assets and are unable to pay?

Rachel M Grant: Lawyers tend not to advise 
bankrupts unless they have a specific legal issue, 
because we are not financial advisers. Debtors 
who seek advice on their financial position go to 
money advisers, citizens advice bureaux or 
insolvency practitioners, but they rarely come to 
lawyers because, unfortunately, we have to 
charge them for things and we are the last people 
whom they want to see. Therefore, an individual’s 
decision as to whether to become bankrupt does 
not usually involve lawyers; we tend to become 
involved only if there is a particular legal argument 
or complexity. Most sequestrations or 
bankruptcies never see a lawyer; only the more 
difficult ones come through to us.

There is much training for lawyers—a lot of 
people run courses—so I am sure that the Law 
Society of Scotland, among others, will ensure that 
they are aware of the changes to the legislation. 
However, in my experience, lawyers are not 
involved in the day-to-day running of 
sequestrations.

Christine May: When you referred to your few 
wee supplementary points, you talked about 
insolvency practitioners and block applications. 
Does an insolvency practitioner make those 
applications in their own name at a specific 
address?

Rachel M Grant: Yes.

Christine May: What happens if they move firm 
or the firm’s office changes from 200 High Street 
to 220 High Street?

Rachel M Grant: Any appointments as trustee 
are individual appointments as opposed to firm 
appointments. Practical issues are involved if a 
practitioner is a partner in one firm and then 
moves to another—there might be times when it is 

appropriate for them to leave all the work behind 
for another insolvency practitioner in the firm to 
take on. It is possible to do that, but they have to 
do multiple applications, which wastes court time, 
their time and debtors’ and creditors’ money.

Alistair Hamilton: In her opening statement, 
Rachel Grant was not talking about simply moving 
to another office across the street; she meant 
moving to another firm across the street. That 
happens nowadays, because things are much 
more flexible and partners change firms. It is a 
practical point.

Christine May: I recognise that.

Mr Stone: I have another quick question for 
Rachel Grant. A few minutes ago, she said that 
the thrust of what the Law Society of Scotland is 
saying to us is based on the technicalities and the 
detail of the bill, but not on the policy. Why is that? 
The Law Society’s role is to represent lawyers and 
ensure standards, but what about the proposals’ 
impact on creditors? Does the Law Society really 
have nothing to say on the political thrust of the 
policy in the bill?

Rachel M Grant: Sarah Fleming is probably the 
best person to answer that. Obviously, we cannot 
speak in isolation, but our view is that it is 
important to balance creditors’ rights against 
debtors’ rights. I think that it was Mr Grier who said 
that, if we go too much one way, the system 
breaks and we have to go back the other way.
When we considered the bill, we sought to achieve 
a balance between debtors and creditors. In that 
way, we are neutral—down the middle—in that we 
have debtor and creditor clients and no vested 
interest. Sarah Fleming may be able to add a few 
more points as to why the Law Society chose not 
to come down on one side or the other. It seems 
to me to be the safe path to go down the middle.

14:45
Mr Stone: That sounds like the Liberal party.

Alistair Hamilton: It is another way of saying 
that it is a jury question and not a lawyer’s.

Sarah Fleming: Deciding what is policy and 
what are the practical implications is difficult, 
because those matters are interrelated. In 
commenting on the bill, we agree with the 
Executive’s standpoint that there should be a 
balance between debtors and creditors. We agree 
that the bankruptcy restrictions order provisions 
are appropriate, because they help bring the 
balance into play again.

Another issue is what difference will arise with a 
one-year period in the bankruptcy restrictions 
order provisions. One reason why we have not 
commented on that is that it is like reading the 
runes—without an evidence base, we cannot 
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know what the situation will be in the future. The 
committee might wish to take evidence on what 
has happened in England, but England is not 
Scotland. It would be guesswork on our part to 
state whether people would wish to declare 
bankruptcy under a new regime. We are 
commenting on how we think the bill would affect 
them, the system and creditors or debtors in a 
practical sense, which is why we have not taken a 
view on the change in the bankruptcy period from 
three years to one.

Mr Stone: Thank you. As a committee, we have 
to be clear that the witnesses are taking no view, 
as opposed to thinking that silence means that 
they are taking a middle view. Both sides have 
been considered and it balances out.

Rachel M Grant: For a balance to be achieved, 
as set out in all the consultation papers, the 
provisions must be tightened up. That balance can 
be upset if the provisions are not tight enough and 
they allow debtors or creditors to take unfair 
advantage. We have highlighted some issues that 
would adversely affect debtors and others that 
would adversely affect creditors. I am not avoiding 
the question; we are highlighting areas where we 
see potential practical problems arising.

Sarah Fleming: For example, when the 
Executive consulted on the issue before, the Law 
Society took the view that there might be 
difficulties in changing the bankruptcy period from 
three years to one. That might be mitigated if other 
provisions are put in place to balance it. It comes 
back to the bankruptcy restrictions provisions. All 
in all, that is the only stance we can take.

The Convener: Has there been any feedback 
from south of the border on the working of the 
English legislation?

Rachel M Grant: There is only anecdotal 
evidence that I do not think is very helpful.

Christine May: We will see you afterwards.

Alistair Hamilton: We know from available 
figures that there has been a large increase in 
bankruptcy. The Institute of Chartered 
Accountants of Scotland claims that it would cost 
the Accountant in Bankruptcy—the AIB—an extra 
£3.5 million a year to deal with the potential 
increase in bankruptcies.

Rachel M Grant: But I do not think we are in a 
position to comment on that.

Alistair Hamilton: We cannot comment on that.

Rachel M Grant: We are lawyers; we do not 
add up.

The Convener: You will be glad to know that 
the Finance Committee is responsible for 
considering the financial memorandum to the bill.

Alistair Hamilton: What that cannot take into 
account is the effect on people’s credit if it is 
refused to them—it has nothing to do with the 
formal bankruptcy—because they have failed to 
pay their debts. The convener touched on that too; 
it is the big imponderable. Maybe all could be 
cured by not permitting those people to spend on 
their credit cards for years because of their failure 
to pay their debts. That is not provided for in the 
bill. However, that is a fact of life, and we do not 
know what its effect will be.

The Convener: We have exhausted all 
questions from members. Both the written and oral 
evidence were extremely helpful. We look forward 
to seeing the witnesses again for later parts of the 
bill when we will discuss other matters in more 
detail. The meeting was very helpful and I thank 
the witnesses for attending.

The second panel consists of representatives of 
the Committee of Scottish Clearing Bankers. I 
welcome Rob Beattie and Karina McTeague. 
Would you like to make some introductory 
remarks?

Karina McTeague (Committee of Scottish 
Clearing Bankers): I echo the comments of the 
Law Society of Scotland—we are pleased to be 
asked along to discuss the bill with the committee. 
We see it as our role to provide information to the 
committee that will help it in its deliberations as 
well as to put forward our own view.

Mr Grier said that we are seen by the committee 
as representing the body of creditors generally, 
but we speak only for the Scottish clearing banks. 
Although we may share some issues with creditors 
generally, we cannot represent a broad community 
that goes from one end of the spectrum to the 
other.

I will give the committee some context. In 2004 
the Department of Trade and Industry produced a 
report on overindebtedness. Out of 9,000 
respondents, the DTI discovered that about 6 per 
cent were in debt, including 2 per cent who were in 
debt for credit cards or personal loans. The 
proportion of respondents who were in debt for 
more than three months was 1 per cent for credit 
cards; however, for personal lending the number 
was so insignificant that the DTI did not report it. I 
put those figures to the committee to give 
members an understanding of what creditors are 
and where banks sit within that context.

We have read the bill and have engaged actively 
with the Scottish Executive during the various 
phases of consultation on it. We definitely 
encourage any initiative that will help 
entrepreneurialism in Scotland, but our main 
concern about the reduction of the bankruptcy 
period from three years to one year is whether it 
will achieve that objective. We are not aware of 
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any evidence from other jurisdictions or other 
countries that suggests that it will do that. That is 
not a reason for not leading the way, but it is a 
concern.

The European Commission has set up a working 
group to establish whether there is a connection 
between the stigma of bankruptcy and the rate of 
entrepreneurial activity in a country. I understand 
that the Insolvency Service in England and Wales 
has been invited to sit on the group, but I am not 
aware whether the Scottish Executive is involved.

The CSCB is concerned that the bill inextricably 
links business debt and consumer debt. The 
committee will be aware from the previous 
evidence-taking session that other countries that 
have introduced similar bankruptcy provisions 
have experienced quite dramatic increases in 
bankruptcies and that some of them are 
considering ways of redressing the balance. We 
are concerned that reducing the bankruptcy period 
for consumer debtors might have inadvertent 
knock-on effects on the Scottish economy and, 
indeed, on certain social elements such as 
consumer confidence.

The banks are very aware of their responsibility 
to lend to people who can afford to borrow. As has 
been pointed out, a balance must be struck. 
Although the bill seeks to maintain that balance 
through the introduction of bankruptcy restrictions 
orders, the CSCB’s information is that, since their 
recent introduction in England and Wales, the 
orders have been attached to less than 1 per cent 
of bankruptcies. That raises questions about the 
effectiveness of the bankruptcy restrictions order 
as a way of counterbalancing the reduction in the 
bankruptcy period and, indeed, about the extent to 
which it will be perceived that a person who 
becomes bankrupt may not be without fault. If 
there is a very clear provision in addition to a 
bankruptcy restrictions order for those who might 
be described as—for want of a better phrase—
culpable debtors, those who are bankrupt for only 
a year might be more likely to be treated 
sympathetically when they seek further credit.

The banks are aware of the need to share 
information, particularly with regard to credit cards, 
which represent the main source of individual 
indebtedness. A problem that affects all credit card 
issuers is that, when filling in an application form, 
a potential customer must provide information 
about their current income and expenditure, 
including any other debts and credit cards that 
they might have. If they fill in that form incorrectly, 
they might end up with multiple credit cards and a 
debt that they cannot deal with. Although the 
banks would have agreed to provide credit, they 
would not have been aware of the true basis on 
which they were doing so. As a result, banks 
across the UK are taking immediate steps to share 

certain information that will give them a broader 
view of the situation. They will not have to rely 
simply on the information that a customer provides 
on an application form.

We are here to help the committee in its 
deliberations. Unless Rob Beattie has anything to 
add at this stage, it might be more helpful for 
members to have more time to ask questions than 
for us to go into more detail on our written 
submission.

The Convener: That is helpful. Rob, do you 
have anything to add?

Rob Beattie (Committee of Scottish Clearing 
Bankers): As Karina McTeague has covered all 
the issues that the CSCB has raised, I too am 
happy to explain any further points that members 
might want to raise.

The Convener: Three or four weeks ago, 
someone who had been through bankruptcy told 
us in evidence that only two banks, neither of 
which was a member of the Committee of Scottish 
Clearing Bankers, would provide a bank account 
for discharged bankrupts. One of the difficulties 
that he had in rebuilding his life was that the banks 
refused to let him even open an account—he was 
not looking for an overdraft facility. Is that the 
policy of the clearing banks? 

15:00
Rob Beattie: I will answer that on behalf of the 

Royal Bank of Scotland. Basic accounts are 
available that must remain in credit all the time 
and have no overdraft facility. As a general rule, if 
an undischarged bankrupt is a customer of the 
bank, he will be allowed a basic bank account with 
no facilities. Once a person is a discharged 
bankrupt, the basic account is available to him 
subject to suitable references being taken up by 
the bank. 

Karina McTeague: I understand that you are 
referring to the evidence that was given by an 
individual called Mr Wallace. He was definitely 
talking about discharged bankrupts. I looked at the 
Financial Services Authority’s website to see what 
the position was throughout the UK. The FSA 
website deals with undischarged bankrupts, for 
whom all the restrictions under a proposed BRO 
would still be in place. 

My understanding from the CSCB is exactly as 
Rob Beattie has explained: basic bank accounts 
are generally available to discharged bankrupts, 
and credit would be considered in the context of 
the overall credit risk and general decisions that 
are made. Banks will have their own policies for 
undischarged bankrupts who are existing 
customers. I do not mind going into my bank’s 
policy on that, but I understand that the committee 
wants to hear from the CSCB.
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The Convener: So, if I am a discharged 
bankrupt, I should be able to open a current 
account with a card and so on, but without an 
overdraft or credit facility, with any of the clearing
banks.

Karina McTeague: A basic bank account, yes.

Christine May: Does a basic bank account 
include a debit card and a cheque guarantee 
card?

Karina McTeague: No, because by providing 
someone with such facilities, the bank is 
essentially giving them access to credit. That is 
when we have to start considering the position of 
someone who is bankrupt.

Christine May: As I recall, that was the point 
that was made by the witness to whom the 
convener referred. He alleged that a basic bank 
account was not sufficient to allow him to go back 
into business. That is not what I wanted to ask you 
about, but thank you for clarifying that. 

I was pleased to hear Karina McTeague 
speaking about the responsible attitude that is 
taken by banks. That did not come through in the
written evidence, so I was going to pick that up 
with you. You spoke about the increased sharing 
of information. I presume that that will require 
more time, more staff and additional bits of 
software. What might that do to the cost of credit 
and indeed to the availability of credit at the sort of 
speeds to which we have become accustomed? 

Karina McTeague: I have no facts to support 
that suggestion. Although I have not been close to 
the discussions that have taken place among the 
main clearing banks in the UK, I know that they 
have been discussing the matter. However, I can 
only conjecture.

Christine May: I think that your conjecture and 
mine might be the same. I am pushing you a little 
on policy here, but you said that people do not 
give sufficient or entirely correct information. We 
have heard evidence from some of the money 
advice folk that even when correct information is 
given on the basis of which one would think that 
credit would not be extended, credit is extended. 
Will you comment on the clearing banks’ view on 
that and on what might be done? I recognise, of 
course, that it is a matter reserved to Westminster. 

Karina McTeague: Absolutely. I have two 
comments to make on responsible lending. First, it 
is one of the biggest agenda items for the Scottish 
clearing banks and for clearing banks throughout 
the UK. Secondly, the banks are subject to the 
banking code and the business banking code and 
also to regulation by the FSA. One of the key 
points is encapsulated in the FSA’s term “treating 
customers fairly”. That is a nice phrase because it 
does just what it says on the tin. The banks are 

very aware of the issue. It is a hot topic and the 
press, in particular, are interested in it. The banks 
are fully behind anything that helps them to make 
decisions that take account of the customer’s 
ability to take on additional debt.

Rob Beattie: I read the previous evidence that 
was given to the committee. When banks lend 
money, they are not looking to make a loss or to 
write off debts. I accept that there is anecdotal 
evidence that, on individual occasions, more 
money is advanced than should be on the basis of 
the information that has been given to the funder. 
However, in those cases, we must consider what 
information was given to the funder. I assure you 
that the credit assessment and credit scoring 
procedures that are in place are not designed to 
lead to the banks having losses on their books. 
We have responsibilities to the banks’ 
shareholders and depositors.

Christine May: However, given the evidence 
from down south about the increasing number of 
bankruptcies, do you agree that it appears that 
excessive credit is being offered to folk, thus 
allowing them to get into excessive debt?

Rob Beattie: I would like to see information on 
the reasons for such bankruptcies and to know 
who petitioned for them—the bank or other 
creditors. I do not think that the level of bank 
lending per se drives the number of bankruptcies.

Shiona Baird: I have a supplementary question 
on responsible lending. Do the banks think that 
they have a role in educating people by going into 
schools and speaking to students? Do the banks 
give such advice as an adjunct to their lending? 
Such education seems to be the one thing that is 
missing.

Karina McTeague: The industry has a strong 
interest in that. However, we are caught on the 
horns of a dilemma. On the one hand, it seems 
socially responsible to go into schools to help to 
educate students and we would all support that. 
On the other hand, the industry is open to claims 
that we are trying to flog our wares. We work hard 
to strike the right balance, but it is fair to say that 
any of the banks that are represented by the 
CSCB is delighted to get involved. In fact, all the 
banks are involved in one way or another.

Mr Stone: I hear what you say about the 
understandable notion of not looking for losses. 
My question is not about the banks deciding 
whether to give a person an extended loan that 
may be beyond their scope. Even when customers 
do not go down the loan route, many of them do 
not have the time or inclination to look at their 
bank statements as often as they should. Many 
customers are not online. When a customer 
exceeds their overdraft limit, most banks will start 
to bounce cheques and standing orders and a 
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hefty charge will be associated with each item.
You do not want losses, but what are your 
thoughts about not going for the maximum profit, 
given that banks make good profits? People 
should manage their money properly, but some 
people cannot and they end up with big charges 
that they had not expected simply because they 
go beyond their £1,000, £2,000 or £5,000 limit. 
What do you have to say about that way in which 
you treat your existing customers?

Karina McTeague: We always let our 
customers know what the bank charges will be. 
Generally speaking, banks are responding to the 
issue through the use of technology. More and 
more people, if they are not online, have mobile 
phones and can have their balances texted to 
them, which gives them—

Mr Stone: If they ask for that. Forgive me, but I 
am not aware of a facility through which people 
receive a text to say that they are in their final £50 
of credit, that their card will not work shortly and 
that they could face big charges. Some banks 
issue a letter, but it often does not reach the 
customer until days after the card has stopped 
working.

Karina McTeague: There is a difficult balance 
to strike—the word “balance” is a theme in the 
discussion. We need to consider the amount of 
investment and resource that we put into dealing 
with the relatively small number of customers who 
are in default and balance that with the aim of 
running the business for the benefit of 
shareholders, remembering that investment in 
protecting individuals who are in default has an 
impact on services and costs for other customers.

Mr Stone: I will leave it at that, although I would 
need to be convinced further on the issue.

The Convener: I will develop the theme. One 
aim of the bill is to remove barriers to 
entrepreneurship, particularly for people who have 
been made bankrupt. Serial entrepreneurs often 
become bankrupt. I used to work for Digital 
Equipment Corporation, so I know that the person 
who founded it in the late 1950s was either 
bankrupt or nearly bankrupt six times before the 
business took off. In America, that is a way of life; 
people just come back and try again. The problem 
in this country is that it is difficult to do that. One 
difficulty is that people can get a current account, 
but they cannot get a cheque card, which means 
that they cannot write a cheque for more than £50. 
It is understandable in a way that they do not get 
credit, but even basic facilities seem to be 
unavailable to them. If that situation remains 
unchanged, that will not help with the bill’s 
objective of removing barriers to entrepreneurship. 
Do the banks not have a responsibility to consider 
their policies and practices and to be a bit more 
flexible in such situations?

Rob Beattie: Again, the issue is one of balance. 
On the one hand, you might say that a bank has 
lent too much money to somebody already but, 
when they apply for more money, the bank 
provides the facility although the information 
suggests that it should not do so. The issue is the 
customer’s track record. If the customer is in 
default from time to time or has been made 
bankrupt, clearly they are a higher risk. At the end 
of the day, we lend shareholders’ money for a 
return and we look to get that money repaid in due 
course. Therefore, we must be sure that a 
sufficient income stream is available from the 
customer’s business income to repay the debt. 
There is a difficult balance to strike. If banks are 
too flexible, the danger is that they will become 
irresponsible lenders. Venture capital funds are 
available—they are prepared to take a higher risk 
to fund new enterprises, but they look for a much 
higher return through having a share in the equity 
and the uplift. There is not just repayment of 
interest—profits are shared if the business is a 
success.

The Convener: Does the CSCB have figures on 
the number of people in the past two or three 
years who have been made bankrupt and 
discharged and who have received assistance in 
starting or restarting a business? Are there such 
statistics?

Karina McTeague: Not that I am aware of.

The Convener: They would be helpful.

15:15
Christine May: I want to pursue that theme a 

little further. We heard evidence at the beginning 
of the meeting that, in view of the individual risk of 
being a sole trader, many sensible entrepreneurs 
will incorporate their business. However, we also 
heard that many banks will not lend money to a
business, particularly a new business, unless the 
person starting the business gives a personal 
guarantee, which quite often includes the family 
home. That puts the director of the limited liability 
company in a position that is no better than that of 
the sole trader. What might be done to improve 
the position for directors and thus help 
entrepreneurs?

Rob Beattie: What you have outlined puts the 
individual in a slightly better position. If the 
individual who starts a business and incorporates 
it as a company comes to a bank looking for 
lending facilities, they are asked how much they 
are looking for, what the purpose of the loan is and 
how the repayment is to be made. Banks look at 
the assets of the business to see whether it has 
any worth. I agree entirely that it is possible that a 
personal guarantee from directors will be sought. 
Of course such a guarantee is purely in favour of 
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the bank; if the company fails and the director is in 
a position to pay the guarantee, his obligation is 
extinguished. The other creditors of the company 
are not repaid from that source but are left for a 
dividend in the liquidation. That is not quite the 
same as the position for the individual who, when 
made bankrupt, loses everything. A particular 
creditor benefits from the guarantee.

Christine May: You are saying, “Leave it alone.”

Rob Beattie: In what respect?

Christine May: I asked whether you could 
suggest anything that might reduce the risk to a 
director of losing their home. You are saying that if 
they are in a position to repay the sum of the 
guarantee to the bank, which is commonly the 
biggest creditor, they will not necessarily lose their 
home.

Rob Beattie: Yes, but what the particular 
customer is prepared to do is a matter for him or 
her. The bank can only request a guarantee. It is 
up to the customer whether they provide a 
guarantee and whether they provide any security 
by way of the matrimonial house in support of the 
guarantee obligation. Venture capitalists are 
prepared to take a much higher risk and might not 
look for personal security from the directors of a 
new business, but they seek a much higher 
reward if a business is successful. That might be 
the avenue available to a new businessman, 
rather than going to the high street bank, which 
caters for the vast majority of the community.

Murdo Fraser: I turn to the changes to 
protected trust deeds and the debt arrangement 
scheme. As creditors, do you have a view on the 
effectiveness of the debt arrangement scheme to 
date and what improvements might be made to 
that scheme and to protected trust deeds?

Karina McTeague: A consultation paper has 
just come out on protected trust deeds, so we are 
not in a position to respond. The banks have not 
seen a lot of activity on the debt arrangement 
scheme.

Murdo Fraser: There has not been much 
activity. That is the point.

Karina McTeague: We do not have much to say 
on that other than to share observations that other 
people have made and to speculate. We do not 
have a particular view on it. It is a good idea to 
give people an opportunity to work their way 
through any financial difficulties that they are in 
that fall short of bankruptcy, because it allows the 
person to continue to meet their obligations in a 
safer environment. We support fully the concept of 
the DAS.

The Convener: Thank you very much indeed. 
Your written and oral evidence was extremely 
helpful.

Item 3 is our approach to further consideration of 
the bill at stage 1. Our consideration falls into two 
parts: the paper that deals primarily with collecting 
evidence from down south; and the committee’s 
views on today’s evidence.

The paper is self-explanatory. It was prepared 
by the clerks at the committee’s request and 
concerns what evidence we should take on what 
has happened south of the border and from whom 
we should take that evidence. At the end of the 
paper, there are two recommendations: to
“seek evidence from the organisations/individuals 
suggested in paragraph 3”

and to
“remit to the clerks, under the guidance of the Convener, 
the scheduling and form of evidence, with a preference for 
a single panel giving oral evidence at a meeting of the 
Committee in Edinburgh.”

Is the committee happy to accept those 
recommendations?

Members indicated agreement.

The Convener: The second part of the item is to 
consider the evidence we heard today. We have 
heard from the Law Society of Scotland and from 
the Committee of Scottish Clearing Bankers. I ask 
Nicholas Grier to take us through the essential 
points that they made.

Nicholas Grier: I will talk first about the points 
that the Law Society made, which were all well 
made. I was rapped over the knuckles for saying 
that they are technical; they are matters that the 
Executive probably overlooked in the drafting of 
the bill. They are not insurmountable, as it requires 
only a little more tweaking to get the wording right 
and fix them. I hesitate to speak for the Executive, 
but I would be surprised if it could not deal with 
those difficulties, particularly on recording title.

There is one point that we ought to ask the Law 
Society to explain a bit more. Paragraph 6 of its 
submission talks about sequestration and 
diligence. The Law Society obviously has some 
concerns about that matter, but the paragraph is 
vague, so we might ask it to tell us exactly what it 
is worried about.

Christine May: That would be helpful.

Nicholas Grier: I would like to think that the 
Executive will take on board all the other points 
the Law Society made and will come back to us 
with a note of what it has done about them.

The Convener: It would be worth making those 
points in the stage 1 report when we write it.

Nicholas Grier: It would.

Christine May: I apologise for having to slip out 
and therefore not knowing whether anybody 
picked up on the answer to the last question that I 
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asked the Committee of Scottish Clearing 
Bankers. The witnesses had no suggestions to 
make on directors’ liabilities and bankruptcy. I 
would like to explore that a little more to find out 
whether anything could be put into the bill that 
might assist.

The Convener: One of my concerns about the 
evidence that we have heard so far is that nearly 
everybody who has referred to the bill’s objective 
of improving entrepreneurship has said that, if it 
does that, it is at the margins. However, on one or 
two matters, such as the one you mention, we 
might be able to build in something that will 
achieve that.

Christine May: I was struck that, today, we 
heard for the first time that making life easier for 
debtors will probably make life more difficult for 
business. Our adviser made that point earlier. It 
might not be such an issue for large businesses, 
which can more easily withstand such problems, 
but it is really difficult for small businesses. 

The Convener: And for start-ups.

Shiona Baird: We must acknowledge that 
wherever there is a debtor there is a creditor. That 
is really important. I am concerned that if we 
change the law to enable incorporated companies 
to, for want of a better phrase, hive off assets, we 
will put at risk other businesses that trade in good 
faith with such companies. The knock-on effect 
could be that those other businesses go bankrupt.

The Convener: You get a domino effect. 

Shiona Baird: Yes, and that is something that 
we must bear in mind in all our conversations. 

Mr Stone: I am leaping ahead a bit, but there is 
a parallel issue that I would like to mention. 

We heard from the clearing banks about people 
plunging into debt. Perhaps I am the only one who 
does not particularly agree with what was said, but 
the banks must see the signs and it should not be 
too much trouble to send out a text message or an 
e-mail. We heard that that sort of admin would 
impinge on shareholders’ profits, but I am not sure 
about that. I have three children at university, so I 
know all about what can happen in the blackest 
moments: they can run up another six £40 bills for 
not paying their direct debits, and they know full 
well that it is their old man who will pay for that.

The Convener: I do not think that we should put 
that into the stage 1 report. 

Christine May: Jamie Stone and I should get 
together to share our sob stories. 

Shiona Baird: I did not follow up on the 
question about education, but there is one thing 
that seems to be missing, and it might have an 
effect. There are no longer local bank managers to 
whom people can go for advice. I remember our 

early days in business, when we had a really 
caring bank, which would phone us up and say, 
“Hang on. If we process this cheque, it will put you 
into overdraft.” That sort of care seems to have 
gone.

Mr Stone: It might be a punt that could work 
with the bankrupt. 

The Convener: We are not here to sort out the 
banking system. 

Shiona Baird: But that helps. 

The Convener: Absolutely. Maybe part of our 
recommendation could be that the banks need to 
do more on a non-legislative basis to 
accommodate people. 

Susan Deacon (Edinburgh East and 
Musselburgh) (Lab): I apologise for having to 
leave the meeting, and I apologise too if I raise 
anything that has already been dealt with in the 
part of the meeting that I missed. 

We are in terrain that could be fruitful, and I 
would like to go back to what Christine May said 
about asking a different set of questions and 
considering whether there are other things that 
could be done to foster and encourage enterprise. 
I endorse that approach, because I have a strong 
sense that we have been stuck in the tramlines of 
getting responses to and comments on the detail 
of the Executive bill as drafted. However, we have 
discovered as we have gone along that the bill has 
its roots and its thinking in a specific time and 
place and that the world is evolving around it. 

My general question is about where, when or 
whether it might be possible to explore some of 
the broader territory and to ask whether there are 
other things, legislative or non-legislative, that the 
Enterprise and Culture Committee could usefully 
factor into the discussion. We must not stray too 
far, of course, and some of the issues around 
banking are perhaps a case in point. However, I 
sound a note of caution in response to what 
Shiona Baird and you have said, convener. We 
should not generalise too much about what banks 
do or do not do. Without naming any banks 
specifically, it strikes me that there is variation in 
different parts of the country even within the same 
bank in how well relationships are developed, 
either with business clients or with personal 
account holders. I am wary about generalising and 
saying that banks do something or do not do 
something. There is huge variation, and we may 
stumble upon examples of good practice in the 
course of our inquiry. 

Nicholas Grier: If you ask about new ways of 
stimulating entrepreneurs and about how banks 
can deal with that, you will find that that is not a 
problem that is restricted to Scotland. Almost all 
economies are doing that, and they are all coming 
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up with much the same sort of thing, but with 
variations. One answer is to take people’s property 
out of the equation. The idea is that, if you do not 
have debt secured over your house, you are more 
likely to risk your livelihood. However, the cost of 
that is that your entire family must stand
guarantors for your debt, or that you have to pay 
dearly for your interest. 

If one bit of the system is tweaked, there is a 
knock-on effect somewhere else. You cannot win 
every time; whatever you do, somebody else 
loses. We have talked about the banks’ 
responsibility to shareholders, and the banks will 
say that that is their primary job. That is one of the 
problems right at the heart of commerce. If you 
make things easier for debtors by sending them 
text messages, that comes at a cost. It actually 
comes out of interest on depositors’ accounts, and 
if you are a saver with the bank you will not be 
thrilled about the fact that you are getting a rotten 
rate of interest because the bank is propping up 
debtors. I am not defending the banks; I am just 
saying that that is the way it is. 

This may be a gloomy remark, but I fear that 
there are no easy answers to the problem. If 
someone had found the answer, they would 
already have done something about it and we 
would all be doing it. It is not a quick fix. I am not 
suggesting that you are saying that it is a quick fix, 
but it is a familiar problem. 

The Convener: It also comes down to the 
entrepreneurs themselves. When I set up my 
business, I deliberately asked for an overdraft 
facility that was much higher than I anticipated 
ever requiring, on the ground that the most difficult 
time to get an overdraft facility is when you need it. 

Christine May: Did you get it?

The Convener: Yes.

Mr Stone: And look where he is now.

The Convener: I can report that it is all cleared 
and paid off. I am not near bankruptcy, so I can 
stand for Parliament again. 

We have two more sessions on part 1 of the bill. 
On 28 February, we shall hear evidence from the 
Accountant in Bankruptcy and from the sheriffs. 
On 7 March, we shall hear evidence from the 
enterprise agencies and entrepreneurs, from the 
English and Welsh organisations and from the 
Deputy Minister for Enterprise and Lifelong 
Learning and his bill team. We shall hear from the 
minister at the end of each part of the bill, because 
that is an easier way to handle it. Members will be 
excited to learn that, from 14 March, we will be 
considering floating charges. 

15:31
Meeting suspended until 15:38 and thereafter 

continued in private until 16:39.

157



SUBMISSION FROM THE COMMITTEE OF SCOTTISH CLEARING BANKERS (2)

The Bankruptcy & Diligence etc (Scotland) Bill
The Committee of Scottish Clearing Bankers (CSCB) is the representative body of the four 
Scottish clearing banks (Bank of Scotland, The Royal Bank of Scotland plc, Clydesdale Bank 
PLC and Lloyds TSB Scotland plc).  The Committee represents Scottish clearing banking in 
the financial structure of Britain and seeks to promote the industry by providing an 
authoritative voice on Scottish matters to ensure that they are adequately recognised and 
safeguarded.  

In accordance with the Enterprise and Culture Committee’s thematic approach to 
consideration of the Bill, the CSCB has previously submitted evidence relating to Part 1: 
Bankruptcy.  CSCB is pleased have the opportunity now to provide its comments and 
observations regarding the remaining parts, namely:

Floating Charges
Enforcement
Diligence

The Policy Memorandum which accompanies the Bill states in paragraph 312 that "the aim of 
the reform of the law of floating charges is to increase transparency, and provide a quick and 
simple process that will benefit the business community". This falls within the modernisation, 
restart and growth themes of the Bill.  The CSCB endorses this principle, but has 
reservations as to whether the implementation of the changes proposed by the Bill will 
achieve this aim. 

Part 2 - Floating Charges

Having considered the position at length the Scottish Law Commission reported that the 
principal unsatisfactory features of the current law are:

The period of 21 days allowed for registration of a floating charge creates an 'invisibility' 
period which makes the register unreliable for creditors, as a 'hidden' charge may have 
priority.

The Register of Charges is unreliable as the particulars of charge may be inaccurate or 
out of date due to later changes in the security, and

There is unnecessary duplication as some charges are registered at Companies House 
and in other specialist registers such as the Land Register for Scotland.

In light of the Scottish Law Commission's report, the Executive concluded that it is desirable 
to reform the law to remove uncertainty and to increase transparency, which would benefit 
the business community in Scotland.  The Scottish Law Commission's recommendations, as 
outlined in paragraph 323 of the Policy Memorandum, are:

A new register of floating charges set up and maintained by the Keeper of the Registers of 
Scotland.

An option for an 'advance notice' which, if followed by registration of the charge within 21 
days, would backdate the charge to the date of the notice.

The text of the charge document itself, rather than just particulars, to be registered.
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Registration to be essential to constitute a floating charge.

Floating charges generally to rank by date of registration.

Any variation, assignation or discharge of a floating charge to be registered before it will 
affect any third party interest.

The CSCB fully supports any move which will remove uncertainty, increase transparency and 
will benefit the business community in Scotland.  However, from a secured creditor’s 
position, and indeed from a business supplier/customer point of view, the establishment of a 
new Register could be counterproductive.  In this regard, we consider that it may be
beneficial to explain to the Committee the arrangement that currently exists in Scotland for 
the registration of floating charges. 

The Companies Act 1985 Section 410 applies to Scotland and provides details of those 
charges granted by a company which require to be registered with the Registrar of 
Companies in Edinburgh. In addition to a floating charge, the list includes a charge over 
land, a security over a ship or an aircraft or any share in a ship, a security over the book 
debts of a company, patents, trademarks and copyrights. Particulars of the charge are 
submitted to the Registrar of Companies together with a certified copy of the actual charge 
document.

At the moment, all the charges listed above, if granted by a Scottish company, require to be 
registered with the Registrar of Companies if they are to be effective against a liquidator, 
administrator or any creditor of the company. The Registrar of Companies maintains a 
register of all charges and issues a Certificate of Registration of any charge which he 
registers. The Register of Charges is a public register and consequently it is possible for all 
shareholders, creditors and prospective creditors of a company to search the Register of 
Charges in an effort to establish the current financial health of the company, i.e. whether its 
assets are charged to a bank or any other third party. This is of significant importance to a 
lender or potential lender and indeed may be equally important to a potential supplier to, or 
customer of, a company.  At the moment therefore there is one public central register of all 
registered charges granted by Scottish companies.

Part 2 of the Bill, Section 31, envisages the establishment of a new Register to be known as 
the Register of Floating Charges. If this new Register is brought into force it will result in a 
floating charge being registered in the Register of Floating Charges and, unless Section 410 
of the Companies 

Act 1985 is amended, it will remain necessary to register a floating charge with the Registrar 
of Companies. Consequently dual registration of a floating charge will become necessary 
resulting in additional work and expense. It is difficult to see how this will benefit the 
business community in Scotland.

Even if the requirement to register a floating charge with the Registrar of Companies is 
removed, an interested party would still have to search an additional register to discover the 
true financial position of a Scottish company. This inevitably creates a greater burden on 
business. The CSCB suggests that, to achieve the Scottish Executive’s objectives of 
reducing unnecessary burdens on business and creating certainty and transparency, this 
area of the law might be improved by requiring, as a pre-requisite to any change, the 
establishment of an electronic feed of all registrable charges into one of the existing 

159



Registers. Electronic access, using a single search (say via Companies House), would then 
provide details of all registered charges, thus reducing the administrative burden on business 
of multiple registrations (to the benefit of both the company which has granted the charge 
and the company wishing to access another company’s financial position). At the same time,
it would create greater transparency and hence certainty.     

Section 33 of the Bill proposes that, provided the company agrees, an advance notice of the 
possible grant of a floating charge in favour of a third party may be registered in the Register 
of Floating Charges. That will provide the proposed grantee with a priority period of 21 days 
within which to register the floating charge in his favour. The CSCB welcomes the principle 
of an advance notice being capable of registration for the grant of a floating charge.

The CSCB agrees that there is scope for improving the law relating to floating charges in 
Scotland. However, the members of the CSCB and their customers are involved in 
considerable cross border transactions and, until it is known what changes will be made to 
the registration provisions for charges granted by companies incorporated in England and 
Wales, and by companies incorporated out with England and Wales over assets falling within 
the jurisdiction of the English courts, it would be premature to enact new legislation in 
Scotland which might be dependant for efficiency on a change or changes to the Companies 
Act 1985, which is a matter reserved to Westminster. The lack of synchronisation between 
the two jurisdictions would also add complexity and, by enacting this legislation ahead of 
time, Scotland could lose the opportunity to make some extremely useful changes which 
could make it easier for English registered companies to do business in Scotland and for 
Scottish registered companies to expand their business interests cross border. There is also 
a real risk that “black holes” may inadvertently be created when trying to get a single view of 
charges created by a Scottish registered company over assets located in England and 
Wales.

In addition, it does seem to us inappropriate to include provisions for the establishment of a 
new Register of Floating Charges, and changes in the law relating to floating charges,
generally in a Bill dealing with the reform of bankruptcy and diligence. With the passage of 
time it is likely to become less conspicuous to both companies and lawyers alike.

While not forming any part of this Bill, the Committee should be aware of the Scottish Law 
Commission proposal that only floating charges and standard securities over land would 
require to be registered in a public register in Scotland with registration in Companies House 
being unnecessary. The loss of one central register, as currently maintained by the Registrar 
of Companies, containing details of all charges requiring registration under the Companies 
Act, would be a considerable loss to everyone dealing with a company.  The loss of a central 
register of charges would result in searches being required in separate registers with 
additional expense and delay. Certain charges would cease to appear in any public register.  
If this were to come to fruition, there would be a substantial reduction in transparency which,
in the view of the CSCB, would not benefit the business community in Scotland.

The CSCB notes with interest the creation of the new Scottish Civil Enforcement 
Commission and the establishment of the office of “messenger of court”.  The CSCB 
generally supports the proposals contained in the Bill.

Part 3 – Enforcement
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The CSCB welcomes the steps that have been taken to modernise the law of diligence as 
set out in Parts 4 to 11 inclusive of the Bill. The abolition of the diligences of adjudication for 
debt, maills and duties and sequestration for rent are noted.  The creation of the new forms 
of diligence of land attachment, residual attachment, interim and money attachment are 
viewed with much interest.  The CSCB will be interested to see how creditors will use these 
new forms of diligence in practice.

Parts 4 to 11 - Diligence

The CSCB would however wish to take this opportunity to comment on the following specific 
aspects.

The new diligence of Land Attachment, which must be specific to a particular property, is a 
welcome replacement to the diligence of adjudication which has fallen into virtual disuse.  It 
also provides protection to the debtor as it can only be enforced provided the creditor follows 
a very specific procedure and timetable and obtains the authority of the court.

Part 4 – Land Attachment and Residual Attachment

The CSCB also welcomes the new diligence of Residual Attachment, which can be used to 
attach both heritable and moveable property, but only if it is transferable and is not 
attachable by or exempt from any other diligence.  Once again, the debtor is protected by the 
procedures and timetable to be followed by the creditor.

The CSCB is pleased to note that the opportunity has been taken to clarify and to modernise 
the law in relation to inhibition.  

Part 5 – Inhibition

The CSCB is also interested to note the introduction of two further new forms of diligence 
namely, Interim Attachment and Money Attachment.  The CSCB does, however, have one 
concern arising from the diligence of Money Attachment. 

Where a messenger of court attaches and removes cheques from a debtor, such cheques 
will be drawn in favour of the debtor and will invariably be crossed account payee only.  In 
the circumstances, any Bank collecting such a cheque for the account of the messenger of 
court would lose the protection of Section 4 of the Cheques Act 1957 and Section 3 of the 
Cheques Act 1992.  Consequently, the CSCB requests that a collecting Bank be indemnified 
by the Scottish Executive when asked to collect cheques attached by a money attachment 
order for a party other than the true owner.

The CSCB is interested to note the new provisions which are being inserted into the Debtors 
(Scotland) Act 1987 by Sections 156 and 192 of the Bill.  A new Section 15H deals with 
arrestments served on the dependence of an action and a new Section 73D with arrestments 
served in execution of a decree or document of debt.  The CSCB, whose member Banks 
received between them in excess of 130,000 arrestments in the course of 2005, seek 
confirmation that responsibility for any calculations required in terms of the foregoing two 
sections and for specifying the amount actually sought under the arrestment should rest with 
the pursuing creditor.  As the Committee will readily appreciate, the administrative burdens in 
dealing with arrestments, many of which are simply fishing exercises covering the entire 
Scottish branch network of the four member Banks, is considerable.  

Part 6 – Diligence on the Dependence

Ensuring that responsibility for specifying the actual sum seeking to be attached by an 
arrestment should rest with the creditor (as the only beneficiary of the procedure) is only 
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reasonable and will greatly assist the members of the CSCB in carrying out their obligations 
to the Court.

Jim McGuigan
Operations Manager
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SUBMISSION FROM THE ACCOUNTANT IN BANKRUPTCY

Introduction

The Accountant in Bankruptcy (AiB) is an Agency of the Scottish Executive 
Justice Department.  We operate independently and impartially whilst 
remaining directly accountable to Scottish Ministers for the standard of our 
work.  The Chief Executive of the Agency, Gillian Thompson, is the 
Accountant in Bankruptcy and is appointed as such by Scottish Ministers 
under Section 1 of the Bankruptcy (Scotland) Act 1985 (as amended).  

AiB is a supply-financed Agency and is accounted for under the Scotland Act 
1998.  Our operating costs are partly funded through recovery of 
sequestration administration costs from debtor’s estates, with the balance of 
funding being direct grant-in-aid from the Justice Department.  In the financial 
year 2004/05, our operating costs were £8.5m, of which £4.5m was cash 
funding required from the public purse.1 Historically, we have on average 
been able to recover 40% of the total fees relating to the costs of 
administering sequestrations.  This is due to the low number of debtor’s 
estates from which sufficient funds are realised. 

Bankruptcy and Diligence etc. (Scotland) Bill

Consultation

The Scottish Executive Bill Team has been in regular discussion with AiB 
during the drafting of this Bill.  We have provided the Team with an 
assessment of the potential impact that the introduction of this Bill would have 
on our operations and funding.

We have considered the areas of the Bill which we anticipate would impact on 
AiB and which would require either additional staff or reorganisation of 
staffing.  As drafted the Bill is expected to introduce three new areas of work 
to AiB:

1. Debtor petitions to be received by AiB and bankruptcy awarded by the 
Accountant.  This work to be transferred to AiB from the Scottish 
Courts Service.

2. AiB to undertake greater supervision of the performance of Trustees 
under Protected Trust Deeds (PTDs) and audit of PTDs 

3. AiB to administer Bankruptcy Restriction Orders/Undertakings 
(BRO/BRU) and Income Payment Orders/Arrangements (IPO/IPA).

The introduction of this new work to AiB would require development of our IT 
systems.  This would include improvement to electronic transfer and storage 
of documents and the introduction of web based submission of debtor 
petitions.  

1 Source - AiB Annual Report and Accounts 2004-2005. 
(http://www.aib.gov.uk/Statutory%20Documents/AnnualReport_04-05.pdf)
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Impact of Bill

Throughout our regular contact with the Bill Team we have continually 
updated and reviewed our impact assessments taking account of the policy as 
it develops.

The Bill Financial Memorandum includes AiB’s expected costs for 
implementing the Bill.  Funding to meet such costs has already been secured 
from the Scottish Executive. 
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Bankruptcy and Diligence etc
(Scotland) Bill: Stage 1

14:09
The Convener: Agenda item 2 is consideration 

of the proposed timetable for, and approach to, the 
Bankruptcy and Diligence etc (Scotland) Bill at 
stage 1. A fairly comprehensive paper has been 
circulated, but I will summarise it. 

Members may remember that on 17 January we 
agreed our proposed timetable for consideration of 
what is a lengthy and complex bill, with a view to 
ensuring that there would be sufficient time for a 
stage 1 debate after the production of our report 
and before the summer recess. 

However, we have received a request from the 
office of the Minister for Parliamentary Business to 
bring forward the timetable. Initially, the request 
was to bring it forward to the end of April. I have 
indicated informally—this will obviously be subject 
to the committee’s approval—that setting a 
deadline of the end of April for our report is 
unrealistic. Because of the importance of 
scrutinising the bill, and because the bill is the 
longest that the Parliament has ever considered, 
and one of the most complex, I felt that we needed 
more time.

The committee has two responsibilities. The first 
is to assist the Executive, when appropriate, to get 
its legislation through. This committee has always 
tried to do that. The second—which is probably 
more important—is to ensure that the quality of 
scrutiny is such that the legislation passed by 
Parliament is of high quality. In the short life of the 
Parliament, we have already passed legislation 
that we perhaps should not have passed because 
it was not as good as it should have been.

We should come and go with the minister, and 
we should revise our timetable. The clerks and I 
have looked at our work programme, and I feel 
that we will be able to produce our stage 1 report 
in time to approve it at our meeting on 16 May. 
That is roughly one month earlier than we had 
planned in our original schedule. However, I 
believe that it would not be possible to meet a 
deadline of the end of April. I therefore suggest a 
compromise. I feel that it is fair to both parties and 
I hope that it is realistic. I invite comments from 
committee members. It is entirely up to you.

Christine May: As you say, convener, this bill is 
long and complex. It is certainly the first major bill 
that this committee has considered. We have 
worked on part 1 of the bill, and the issues are 
coming through clearly. Many of those issues 
resonate with the parts that deal with diligence. 
There are perhaps five key issues in the whole bill. 
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Now that we have spent so long on part 1, our 
level of knowledge is such that we can accelerate 
our evidence taking and conclude it sooner that 
we had expected to.

I agree that our job is to help to get the 
legislative programme through, when possible. We 
do not want to be regarded as obstructive; we 
want to help the minister. We can aim to conclude 
by 16 May, but if we can conclude sooner, we 
should do so, and inform the minister that we can 
do so.

The Convener: If it turns out that we can bring 
things forward by a week, or even two, I would be 
more than happy. The quicker we get the 
Bankruptcy and Diligence etc (Scotland) Bill out of 
our system, the better.

We are not in a position to commit to completing 
our report by the end of April. We need breathing 
space. However, if we set a deadline of 16 May, 
but then find that we have scope to bring the 
report forward, I expect that members of the 
committee would be happy with that. That would 
be a flexible and reasonable approach. Are 
members happy with that?

Michael Matheson (Central Scotland) (SNP): 
To a point. I hear what Christine May says about 
the key themes that have emerged so far, but we 
still have another three elements to consider in 
detail. Who knows what will arise? It is fair to say 
that five or six key areas have been highlighted, 
but they have been in part 1 alone. A similar 
number of issues may arise in each of the other 
parts.

I am somewhat surprised that the Minister for 
Parliamentary Business has made such a request 
of the committee at this stage; we proposed our 
timetable away back in January. I was a member 
of the Justice 1 Committee in the first session of 
Parliament, and we had to deal with very complex 
pieces of legislation. If we required extra time, we 
went to the minister and were then given that extra 
time. I am therefore surprised that, for this bill, 
after we have planned ahead in order to prevent 
our having to go and ask for extra time, the 
minister is now asking us to cut back on our time.

Aiming to conclude our stage 1 report by 16 
May—although I had thought that it was to be 17 
May—is still quite ambitious. To do the bill justice, 
we should aim to conclude our stage 1 report by 
the end of May. That is earlier than we had 
planned, but it is realistic if we wish to do the bill 
justice.

The Parliament has a history of rushing through 
legislation to the extent that that legislation ends 
up coming back to haunt us and the Executive has 
to take action to remedy faults that should have 
been ironed out at stages 1 and 2. This bill was 
proposed a while ago and is on an area of 

legislation that has needed to be amended for 
some time. Given the complexity and detail of the 
bill and the fact that, effectively, we have only one 
shot at it, to cut our scrutiny of it by an extra four to 
six weeks in order to squeeze it through is 
pointless and almost stupid. Given the time that it 
has taken to draft the bill and all the issues the led 
to the need for a new piece of legislation in the 
first place, we must ensure that we get it right. I 
am minded to say that the committee should 
produce its stage 1 report at the end of May, 
rather than the middle. 

14:15
Murdo Fraser: I have a lot of sympathy with 

what Michael Matheson said. I do not know about 
other members, but I am struggling with the bill, 
which deals with some complex legal issues. I 
agree with him about the need to get the bill right. 
It is more important that, as a parliamentary 
committee, we try to get the bill right than that we 
try to meet some arbitrary deadline that is set by 
the Minister for Parliamentary Business. If we 
agree to a deadline, we do not need to take up all 
the time; if we deal with matters more quickly and, 
as Christine May said, identify matters that we 
have already gone over as we go through the bill, 
we can perhaps accelerate the process. Given the 
bill’s complexity, however, I would be reluctant to 
agree to an earlier deadline than the one that we 
originally proposed. 

We are taking evidence from witnesses who 
have a detailed knowledge of and interest in the 
subject. Given the bill’s complexity, the committee 
will be a laughing stock if it is seen not to be giving 
it the detailed scrutiny that the witnesses expect. 
Given the knowledge and expertise of the people 
from whom we have been taking evidence, they 
probably think that we are not up to the job as it is, 
but they will think that we are even less up to it if 
we are seen to be unnecessarily rushing the bill 
through.

Christine May: May I raise a point of 
clarification? It is in fact the Parliamentary Bureau 
that proposes a motion to the Parliament and the 
Parliament that agrees the timetable, rather than 
the Minister for Parliamentary Business. 

Michael Matheson: But it is at the minister’s 
request.

Christine May: Indeed, but I just wanted to get 
the technicalities right. 

Michael Matheson: I appreciate that, but the 
Executive has a built-in majority in the bureau. 

Christine May: Indeed.

Karen Gillon (Clydesdale) (Lab): Has this 
been to the bureau?
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The Convener: No. 

Karen Gillon: Is it not unusual for a committee 
to agree a timetable before it is agreed with the 
bureau? Forgive me for my naivety, but that is 
what I assumed. 

The Convener: There is certainly contact 
between our clerks and the office of the Minister 
for Parliamentary Business. The office knew about 
our proposed timetable and there were no 
objections to it until about two weeks ago, at the 
start of the recess, when we had an initial 
indication that the request would be made.

I hear what members are saying and I share 
many of the concerns that have been expressed 
by Michael Matheson and Murdo Fraser; I have 
indicated that to Christine May and others. I 
suggest that we set a deadline for our report of 16 
May; if we can bring that forward, we will do so. If, 
however, as Michael Matheson has said, we find 
by the time we get there that we need more time, 
we reserve the right to ask for additional time. I 
hope that an acceptable compromise is for 
everybody to work towards a deadline of 16 May 
and genuinely try to meet that deadline. We are 
trying to do two things; we are trying to get the bill 
through—and there is cross-party agreement on 
the need for the bill—and at the same time we 
have to fulfil our obligation as legislators to try to 
get the legislation right. If, having set that 
deadline, we need flexibility either way, we can 
deal with that at the time, but at least we and the 
Minister for Parliamentary Business—who I hope 
will accept the compromise—will know that we 
have got a deadline that we are working to. Would 
that be agreeable to the committee? I know that it 
will not satisfy everyone but I think that we have to 
get this moving. To enable us to do that, we can 
reschedule other areas of work and deal with them 
in June.

Christine May: I have no problem with that and 
I do not sense any dissent in the committee in 
relation to the wider issue of timetabling and other 
administrative matters. I hope that you will take the 
matter up with the Conveners Group. The 
committee should not be spending its time 
discussing administrative issues. 

Michael Matheson: One of the suggestions in 
the paper is that the convener should write to the 
Procedures Committee, which is conducting an 
inquiry into parliamentary time. We should do that, 
as this issue highlights the difficulties that 
committees can find themselves in when the 
Minister for Parliamentary Business is working to a 
timescale that is different to that which a 
committee thinks that it can work to.

The Convener: Committees need to be 
consulted more. The situation is informal at the 
moment and needs to be more formal. 

I will draft a letter and circulate it to everyone. I 
will also raise the matter in the Conveners Group. 
For the time being, we will set the deadline for 16 
May. Is that agreed?

Members indicated agreement.

The Convener: I welcome our adviser, Nicholas 
Grier, who is going to brief us.

Nicholas Grier (Adviser): I hope that you all 
have the note that was given to you about the role 
of the Accountant in Bankruptcy. At the risk of pre-
empting anything that Gillian Thompson might say, 
I will tell you briefly what she does. Broadly 
speaking, she is in charge of the process of 
sequestration in Scotland and ensures that various 
registers, particularly those relating to 
sequestrations, protected trust deeds and 
corporate insolvencies, are properly maintained. 
Nominees in her office act as the trustees in 
sequestration in about 90 per cent of all 
sequestrations. Of those, a large number are 
subcontracted out on an agency basis to various 
insolvency practitioners. I understand that there 
might be changes to the way in which the agency 
programme is working.

The accountant in bankruptcy is also the 
appointed administrator under the Debt 
Arrangement and Attachment (Scotland) Act 2002 
and supervises that area of business. She audits 
and checks the remuneration that is payable to 
trustees and complies with various other bits of 
legislation.

Recently, she has been in charge of the process 
of moving the office from Corstorphine to 
Kilwinning, which is no mean achievement. I 
understand that that required the hiring and 
training of a great number of extra staff, which 
must have taken a lot of doing.

Her work is funded partially from debtors’ 
estates and partially from the public purse. 
Members will appreciate that not all debtors’ 
estates are in a position to contribute much to the 
cost of running the office.

In the Bankruptcy and Diligence etc (Scotland) 
Bill, various changes are envisaged. Perhaps one 
of the most important is that debtors’ petitions will 
no longer go to the sheriff court. Instead, they will 
go straight to the accountant in bankruptcy, who 
will then become an officer of court and will be 
able to deal with all such matters. I understand, 
however, that people will have a right of appeal to 
the sheriff if something happens to go wrong.

The Accountant in Bankruptcy office is also 
going to be involved much more in compositions, 
which are a variation on trust deeds and are a 
method whereby creditors can come to an 
arrangement with their debtors and under which 
there must be a minimum payment of 25p. One of 
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the more contentious issues, which we have 
discussed, is that it is suggested that the 
accountant in bankruptcy should be doing more to 
check the activities of the trustees in protected 
trust deeds in order to ensure that things are being 
done properly and to guard against the unlikely 
event that they are not. Most important, she is also 
going to be in charge of the business of issuing 
bankruptcy restrictions orders and undertakings. 
You will recall that those are the new orders that 
will be pronounced against debtors who might not 
have behaved very well in the process leading up 
to their bankruptcy.

Those are the things that the accountant in 
bankruptcy is likely to be doing once the bill 
becomes law. I have no doubt that she will expand 
on those points shortly.

The Convener: I welcome Gillian Thompson, 
the chief executive of the office of the Accountant 
in Bankruptcy, Marion McCormack, the deputy 
accountant and head of case operations and 
policy, and Graeme Perry, the head of the 
operational policy unit.

Gillian, would you like to say a few words by way
of introduction?

Gillian Thompson (Accountant in 
Bankruptcy): I was wondering whether or not to 
do so. Nicholas Grier has covered things so 
beautifully, so I thought that we could perhaps 
move swiftly to questions. The only thing that I 
would like to say—just to make the situation sound 
much more complicated—is that our relocation 
involved moving from George Street to a 
temporary office in Irvine, although some 
Edinburgh staff remained in the George Street 
office, and then moved from George Street to 
Corstorphine, where there are still some staff. I 
can explain all that, if members want to know 
about it. Staff then moved from Irvine to 
Kilwinning. We moved only recently into the new 
office in Kilwinning. 

It was 14 February when we finally opened our 
doors for business in Kilwinning. It took us a little 
while to get there, but I think that we did the right 
thing by opening temporary accommodation in 
Irvine in November 2004, which meant that we 
were able to start recruiting and training and that 
we could get the Ayrshire team up and running. 
Apart from that, Nicholas Grier covered matters 
beautifully.

I have brought my supporters with me. If the 
committee gets into anything that is really 
technical or that concerns how we manage things 
day to day, my colleagues are well equipped to 
answer questions.

The Convener: I suppose that I should say 
welcome to Ayrshire. You will find the weather in 
Kilwinning much more palatable than Edinburgh’s 
weather.

Christine May: It is just a shame that you did 
not come to Fife.

Gillian Thompson: I could not possibly 
comment.

Christine May: Quite. You are very welcome to 
the committee.

I read your short briefing paper with some 
interest. I note that you mention on the first page 
the areas of work that will be new to the office of 
the Accountant in Bankruptcy after consultation on 
the bill. What do you see as being the advantages 
to debtors and creditors? What are the 
disadvantages and are there other issues arising 
from the bill that we might wish to consider or 
question you on?

Gillian Thompson: In terms of—

Christine May: In terms of your office.

Gillian Thompson: Do you mean in relation to 
the specific additional functions that the bill 
contains?

Christine May: Yes.

Gillian Thompson: However people choose to 
submit debtor petitions, our aim is to become fully 
electronic in taking debtor petitions when debtors 
submit them electronically. Bringing everything 
under one umbrella will allow us to carry out 
scrutiny and to have a standard. The agency is 
committed to ensuring that the same standard be 
applied as we process all the work that we do. I 
hope that our work will become more efficient. I 
am not criticising the courts; I am simply saying 
that, from my perspective, bringing everything 
under one roof should make things more 
straightforward. You may take a different view; I 
would be happy to hear about that.

On the perspective on protected trust deeds, I 
have been in the Scottish Executive for an awfully 
long time and, just to show that the system works, 
I dug out my copy of the Scottish Office’s 1998 
consultation document on protected trust deeds 
and other issues, including apparent insolvency. 
This is the Executive’s first opportunity to 
introduce the changes that were in effect being 
outlined in that 1998 document. I find that quite
interesting. George Leslie Kerr, my predecessor 
but one, expressed concerns about protected trust 
deeds because, in some ways, they did not 
appear to be for creditors, and because there 
needed to be more supervision of protected trust 
deeds and so on. I suppose that my view on 
protected trust deeds is a bit jaundiced. However, 
the bill offers a useful opportunity to scrutinise 
protected trust deeds in a more overt way. We get 
some complaints, but there is very little that we 
can do about that as the arrangements stand. If 
you would like us to offer examples, we have 
brought some for the committee to hear. I am 
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talking only about protected trust deeds and the 
changes that appear in the bill and not about the 
current consultation document, although I am 
prepared to talk about how I see other proposed 
changes operating, if need be.

14:30
On bankruptcy restrictions orders, if there is to 

be a one-year discharge, it is entirely appropriate 
to have a regime that allows an extension of the 
period before discharge for debtors who require it. 
I was at a conference on the bill this morning at 
which the question of how the agency would police 
bankruptcy restrictions orders was raised. I admit 
that there would be a new way of working for us: 
we are talking about investigations, although I am 
sure that they would not quite be forensic 
investigations. However, we will learn lessons 
from the Insolvency Service. Graeme Perry and 
other members of his team have already talked to 
the Insolvency Service about how it works. There
may be anxiety that we will not be suitably well 
trained, but I assure everybody that the necessary 
training arrangements will be in place.

Responsibility for policy does not lie with me—it 
lies with the Justice Department and the bill team. 
I was previously a policy developer, so members 
will realise that it is sometimes tricky for me not to 
take on that responsibility. Members will have the 
opportunity to ask Mr Allan Wilson and his team 
questions next week, so I am simply giving the 
committee my views as a pragmatic deliverer of 
policy.

Christine May: That is helpful. Will you 
comment on the potential disadvantages of the bill 
from an implementation perspective? At this stage, 
we are looking for issues that might lead to 
amendments being lodged at stage 2. I have read 
the consultation document on protected trust 
deeds, which confirms what you have said, but I 
have also had considerable conversations on the 
debt arrangement scheme in my area. It seems to 
me that we could consider proposals that would 
include elements of both at stage 2. Do you want 
to comment on that?

Gillian Thompson: I understand that the 
Executive plans to review the debt arrangement 
scheme and that it is likely to make 
recommendations for change. The general 
perception is that the debt arrangement scheme 
has been a failure, but I regard it as having been a 
bit slow to take off for a number of reasons. At 23 
February, total debt of £1.2 million was covered by 
it, which is not too shabby. Some people would 
say that it has been a failure and that nobody goes 
into it, but—

Christine May: I am sorry, but I would like to 
make a brief interjection. The debt arrangement 

scheme does not allow interest and charges to be 
frozen. As a result, debtors can have significant 
remaining debts after 10 years. Do you agree that 
that is a problem?

Gillian Thompson: I might be more inclined to 
the view that one reason why the debt 
arrangement scheme has not taken off is that we 
have had difficulties with persuading money 
advisers that to become an accredited money 
adviser is a good thing. At the moment, the 
average length of a programme is 41 months; it 
would be unlikely that we would approve a 
programme under the DAS that would last for 
much longer than that because of the issues that 
are involved. A 10-year programme seems to me 
to be unlikely. It has been said to me that the 
difficulty with the scheme has partly been that 
there have been no opportunities to freeze interest 
and to introduce an element of debt relief, if you 
like, but I think that the problem is more that we 
have not been able to get money advisers to 
operate it.

Murdo Fraser: I have a question on the register 
of bankruptcy restrictions orders that you will be 
required to maintain. I wonder about the 
practicalities, given that some BROs will last for 15 
years. How easy will it be to maintain a register, 
given that debtors might move around Scotland, 
move down south or move to another country? 
How will you keep the register up to date and what 
sanctions will be in place for someone who moves 
house without telling you?

Gillian Thompson: I ask Graeme Perry to 
answer that.

Graeme Perry (Accountant in Bankruptcy):
We have not gone into detail on how the register 
will be made up. We are taking advice from our 
colleagues at the Insolvency Service on the 
practicalities of monitoring people with BROs and, 
to some extent, people with bankruptcy restrictions 
undertakings. One of the conditions is notification, 
but we have not yet devised a plan with regard to 
whether we can chase up BROs and BRUs. If a 
case is brought to our attention, we will be able to 
take action, but it is asking quite a lot for us to 
maintain contact with somebody to the extent that 
they cannot disappear. There is a concern, but we 
can enforce the provision by requiring people who 
are under BROs and BRUs to contact us and 
notify us of changes in their circumstances.

Murdo Fraser: Do you have any thoughts on 
how the public will be able to access the register?

Graeme Perry: Excuse my always referring to 
the situation down south, but the Insolvency 
Service is the best example that we have. Our 
colleagues at the Insolvency Service publicise 
through regular press releases some of the juicier 
and more high profile BROs that are imposed on 
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people. In a classic example, the Insolvency 
Service quoted a gentleman’s name and address, 
stated that he had incurred debts through 
gambling, drugs and prostitution and informed the 
public that a BRO had been imposed. I do not 
know whether we can go to such lengths, but the 
Executive has asked us to consider publishing 
BROs rather than simply including them in the 
register. There is also potential to highlight not 
only BROs but BRUs in the Edinburgh Gazette.

Gillian Thompson: There is a bit of time before 
we go live with the system, but we have begun the 
planning process and we are learning about what 
works elsewhere in the United Kingdom. In order 
that we can run what is a completely new function 
for the Accountant in Bankruptcy, I will need 
additional staff who are properly trained in 
investigation. If we are required to police the 
system in such a way that we monitor people to 
prevent them from dropping off the list, that is what 
we will seek to do.

Murdo Fraser: Have you built the costs of that 
into your financial projections, which are covered 
by the financial memorandum?

Gillian Thompson: Yes, although they are not 
separated out.

The Convener: That leads on to my questions, 
which are on resources. The bill will bring about a 
major expansion in the role and activities of the 
Accountant in Bankruptcy. How many staff do you 
have and how many additional staff will you 
require to carry out your new functions?

Gillian Thompson: Before we relocated we had 
92 staff, two of whom were working on relocation. 
We aim to have 92 staff in North Ayrshire and we 
have a recruitment campaign on the go at the 
moment. My view is that, when we have 92 staff, 
we will have restored equilibrium in the work that 
we do now. We should perhaps remember that, in 
the current financial year, we are delivering an 
increase of just over 50 per cent in the number of 
sequestrations. In addition to our on-going work, 
Graeme Perry and his team are planning for the 
future. We have analysed carefully what we will 
need to do by way of getting additional staff. We 
might need an additional 25 staff, which would 
take our numbers to—what is 25 plus 92?

The Convener: 117.

Gillian Thompson: Thank you. We are not 100 
per cent certain that we will need so many 
additional staff, because the picture is changing all 
the time. I am under the cosh to make efficiencies
and savings and to be smarter, so we are 
modernising our information technology system 
with a view to operating more efficiently and we 
are taking other action to make us more 
productive. It is difficult to say precisely how many 
extra staff we will need, because we might find 

more streamlined ways of dealing with our 
business.

During the 2004 spending review—as long ago 
as that—I was asked to estimate the additional 
resource that we would need if we were going to 
deliver what would be required of us. We identified 
an amount in excess of the £1.44 million that is in 
the financial memorandum. It is a matter of public 
record that £1.8 million will be included in my 
2006-07 budget. That money is for start-up costs, 
such as recruitment, training and IT. Beyond that, 
additional resources will come in year on year. 
Members will have spotted the awkwardness that 
arises because of the length of time that passed 
before the bill was introduced in November 2005. 
Because of that awkwardness, we are working 
with the Scottish Executive Justice Department on 
how to protect the additional funds for the future, 
so that if I cannot spend the money that comes 
into my budget in the next financial year, which 
might happen, we can carry it over to the following 
year.

Additional funding is coming into the agency’s 
budget and we will recruit at an appropriate time, 
after the passage of the bill through Parliament.

The Convener: I have a few more questions. 
First, since the Enterprise Act 2002 was passed by 
the United Kingdom Parliament there has been an 
exponential increase in the number of 
bankruptcies. Have you built into your business 
plan assumptions about the percentage increase 
in bankruptcies in Scotland that might result from 
the bill? Secondly, what performance indicators 
does the Executive set for you? Thirdly, will you 
comment on the impact of the expanded 
responsibilities in relation to protected trust deeds 
that the bill would give to the AIB? The matter is 
mentioned in paragraph 4 of our adviser’s paper, 
under the heading, “Areas of questioning for the 
AIB”.

Gillian Thompson: I might need some help. In 
June 2005 we thought that the sequestration 
increase in the previous financial year had been a 
blip. We witnessed an overall increase of 51 per 
cent over the financial year 2004-05. It proved not 
to be a blip and we are dealing with 50 per cent 
more sequestrations, as I said.

South of the border, comparisons are done 
quarterly, so figures are published quarterly. In 
Scotland we talk about financial years, so we 
brought our reporting into line so that we can 
measure what is happening south of the border in 
relation to what is happening in Scotland. In the 
fourth quarter of 2005 there was a 37.6 per cent 
increase in bankruptcies south of the border. That 
was an increase over the previous quarter in 
2004—
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14:45
The Convener: Was that an increase on the 

figure in the previous quarter or the figure in the 
same quarter in the previous year?

Gillian Thompson: You are right to ask. The 
increase was on the figure in the same quarter in 
the previous year. I could give you the figures for 
each quarter if you are interested—in fact, I can 
leave the figures with you.

The Convener: If you leave the information, we 
will circulate it to members. We are interested in 
the figures.

Gillian Thompson: I will leave the information 
for you. The main point is that the number of 
sequestrations in the last quarter of 2005 was 66 
per cent higher than in the same quarter of the 
previous year. One argument against changing the 
discharge period from three years to one year has 
been that it might make bankruptcy easier, so 
people will be more inclined to petition for 
bankruptcy. However, we have not changed the 
law, but the rise in sequestration outstrips the rise 
elsewhere. My opposite number, Desmond Flynn, 
who is the chief executive of the Insolvency 
Service, has said on the record that he does not 
believe that the increase south of the border 
relates to the changes that have been made, 
which is why I have couched my comments in the 
terms that I have used.

Perhaps we are experiencing an economic 
downturn and people are deciding that they can no 
longer struggle on with their debts, or they have 
overcommitted themselves. There are many 
scenarios. The bottom line is that the law has not 
changed but the number of bankruptcies has 
increased. You asked whether we have factored 
that in. We have not factored in an increase of that 
magnitude; the increase was much more modest 
and was based on previous years’ experience.

Graeme Perry: Our original assessment was 
that the rise would be 25 per cent, so we must 
revisit that. We do not, however, know whether the 
increase will continue.

The Convener: In the latest quarter, the number 
of sequestrations in Scotland showed an increase 
of 66 per cent on the comparable period in the
previous year.

Gillian Thompson: Yes.

The Convener: On top of that, the bill may 
result in a 25 per cent increase.

Graeme Perry: No. Back in June 2005, when 
we tried to assess what the bankruptcy figures 
would be on implementation of the bill, we thought
that bankruptcies would rise by 25 per cent. We 
must now consider the implications of an increase 
of considerably more than that—60-odd per cent. 

We must now reassess what the rate and number 
of bankruptcies at the time of implementation will 
be.

Gillian Thompson: In the financial year to the 
end of February, the increase in sequestrations 
has been 51 per cent, so the increase over the 
financial year 2005-06 is likely to be 50 per cent, 
although it may tail off. It is important to say that 
we do not know whether the rise will continue. We 
cannot say that it will. The modelling that we 
undertook on the basis of a 25 per cent increase 
concerned sequestrations that might arise as a 
result of various changes that the bill will make. 
Normally, we would assume a much more 
cautious 5 to 7 per cent increase in business, as 
had been the case until the financial year 2005-06.

Of the petitions that form the 51 per cent rise in 
the financial year 2005-06, 60 per cent are creditor 
petitions that relate to local authorities and council 
tax. We might be experiencing what is to an extent 
an artificial increase—I have not quite decided 
about that—because there is no doubt that local 
authorities and HM Revenue and Customs have in 
this financial year been much more aggressive 
about ingathering money that is owed to them.

Michael Matheson: You said that you modelled 
on the basis of a potential 25 per cent increase.

Graeme Perry: That was without the bankruptcy 
reforms.

Michael Matheson: Was that the situation when 
the bill was introduced?

Gillian Thompson: Yes.

Michael Matheson: However, given the pre-
legislation increases that you have experienced, 
what is the increase on which you are now basing 
your modelling?

Graeme Perry: For bankruptcy, the increases 
will be generated by economic factors, not 
necessarily by factors that will be introduced by 
the bill. We do not expect there to be any impact 
on the numbers that relates specifically to the 
implementation of the provisions in the bill, 
because it is economic factors that will affect the 
numbers. At the moment, we have a dilemma, 
because creditor petitions are slightly skewing the 
figures for the potential expected rise. We do not 
know what creditors such as local authorities or 
HM Revenue and Customs will do. If they maintain 
the same level of petitions for bankruptcy, we can 
expect an increase of 50 to 60 per cent to be 
maintained over the next year.

Marion McCormack (Accountant in 
Bankruptcy): We can provide the committee with 
an analysis of the creditor petition split. We have 
done an analysis of HM Revenue and Customs 
petitions for 2004 and 2005, for instance, and 
found that there has been an 81 per cent increase 
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in creditor petition activity. We can provide that 
sort of analysis for HM Revenue and Customs, for 
local authorities and for banks and financial 
institutions, which pursue debts involving 
consumer lending and credit cards. We have also 
analysed activity by finance companies and 
building suppliers, which will be relevant to small 
businesses. I would be happy to provide a
summary of that analysis to the committee. 

The Convener: That would be extremely 
helpful.

Christine May: I was going to ask what 
analysis, if any, you had done on the debtors. How 
many of them are debtors with no income and no 
assets? Is it only debtors with assets who come 
across your radar, or are you talking only about 
the total number, regardless of status?

Marion McCormack: At the moment, we are 
working with the Scottish Executive to get some 
proper analysis of debtors done, because our 
current IT systems are unable to supply us with 
such detailed analysis. We are investigating the 
option of having an extract of our database put on 
to another system to enable us to carry out that 
kind of analysis, until we get our new computer 
systems up and running. We are in a state of flux 
between an old system that is inadequate and a 
new system that we hope will be able to deliver 
such analysis without such an IT exercise being 
necessary.

Christine May: Just to be absolutely clear, do 
the figures that you have given refer to all 
bankruptcies, with no indication of a split between 
NINAs and other debtors?

Marion McCormack: It is unlikely that creditors 
would seek to take action against people with no 
income and no assets. Local authorities, for 
example, take action against people who own their 
properties, because those assets could be 
liquidated. 

Gillian Thompson: I am not sure that I can 
remember now, because it was a while ago, but I 
think that there was a third leg to the question. 
There are several points to make on the 
percentage increase. First, we must ask what the 
number of sequestrations will be in future, which is 
obviously a question that is exercising us. We also 
need to consider the cost. We get fees in from 
each sequestration; that money goes back into the 
public purse, so there is an income as well as an 
outgoing, or cost, to the organisation. My 
operational costs are defrayed by the income that 
comes in from fees, so the more sequestrations 
there are, the more income there is to defray the 
additional cost. 

Christine May: What do you think that the 
insolvency practitioner industry thinks of the 
proposals?

Gillian Thompson: Before I forget, I should say 
that our annual report is a marvellous publication, 
and we can leave you a copy. I have now 
remembered what the third leg of the question was 
about. It was about the targets, was it not? Rather 
than going through them individually, I point out 
that you can find them at the back of the annual 
report. However, it is fair to say that they have 
been around for a wee while, as the Accountant in 
Bankruptcy has been an agency since April 2002. 
We will be looking at the targets and there may be 
some things that we will want to examine as a 
result of the Parliament’s scrutiny of the law. The 
annual report is available on the website and we 
are happy to supply copies to the committee—we 
can certainly leave a copy with you now.

The Convener: That would be helpful. We are 
always looking for some late-night reading.

Gillian Thompson: I believe that you also 
asked about insolvency practitioners.

Christine May: I wonder how insolvency 
practitioners view the proposal that more PTDs will 
go through you. After all, that perforce means that 
fewer PTDs will go through them and that they will 
receive less income while, arguably, you will 
receive more.

Gillian Thompson: I am currently the trustee in 
90 per cent of cases, which have increased in 
number by 50 per cent. One would expect the 
remaining 10 per cent to comprise rather more 
complicated sequestrations.

Although we are shifting the balance a bit now, 
under a certain scheme, I employed insolvency 
practitioners to deal with 75 per cent of the cases 
in which I am the trustee and kept the remaining 
25 per cent of cases in-house. Because we knew 
that, as a result of the relocation, we would lose 
very experienced staff and would have to take on 
new staff, we changed the balance and sent out 
more cases. However, this month, we have taken 
on almost 30 per cent of the cases. We are 
restoring the balance and are now going beyond 
that figure.

Of course, you will have to ask those in the 
insolvency profession for their views on the matter. 
However, I should point out that it would cost me 
more to pay insolvency practitioners to carry out 
the work that my in-house staff carry out. If 
members are interested, we can provide the 
committee with those figures.

Christine May: That would be helpful.

The Convener: I suspect that a proportion of 
the increase in sequestrations connected with 
local authority pursuit of debt is related to the fact 
that some authorities have been pursuing old poll 
tax debts vigorously; indeed, I know that that has 
happened in North Lanarkshire. However, do you 
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have any comment on the view expressed by 
Citizens Advice Scotland, in particular, that local 
authorities seem to consider sequestration as the 
first line of attack rather than as a last resort?

Gillian Thompson: That would seem to be the 
case. The debt in question is a mixture of unpaid 
council tax and unpaid community charge. 
However, one view is that by going down this 
route the councils are encouraging other non-
payers to pay up.

I should point out that our workload has not 
increased simply because we are dealing with 
more sequestrations. One strand that has led to 
an increased workload this financial year is 
dismissals. I realise that this is conjecture, but I 
think that that is to do with a local authority, for 
example, taking action against a non-payer and 
the petition being dismissed eventually because 
the non-payer pays up. I understand that, 
anecdotally, local authorities regard sequestration 
as an extremely useful tool because it not only 
brings in revenue but encourages other people to 
pay up. Of course, that presupposes that assets 
can be liquidated. Given that, in most of these 
cases, we would be looking to sell people’s 
homes, it is clear that various issues still have to 
be sorted out and that the situation is not as 
straightforward as it seems. Although it might 
seem productive to use sequestration as a first 
line of attack, it presupposes that I would be
inclined to sell someone’s house anyway. Such a 
course of action is expensive and, if I cannot 
secure the owners’ agreement, I have to persuade 
the court that it is a good idea. These days, that 
does not happen all that often.

The Convener: That was very helpful. Of 
course, in trying to pay off their local authority 
debt, people might well get themselves into debt 
with someone else.

As members have no other questions, I thank 
the Accountant in Bankruptcy very much. We look 
forward to receiving all that useful material, which 
will be circulated to committee members.

Christine May: When do we have to read it by?

The Convener: Tonight.

Petition

Bankruptcy Law
(Sequestration Recall Process) (PE865)

15:00
The Convener: Item 5 is a referral from the 

Public Petitions Committee of a petition by Edward 
Fowler, which calls on the Scottish Parliament to 
investigate the sequestration recall process and to 
consider amending the law to allow a right to 
appeal to a sheriff for those who are made 
bankrupt by mistake. We have circulated a paper 
on the issue. The petition relates to a case in 
which it appears that HM Customs and Excise 
made a mistake. I listened to the evidence that 
was presented to the Public Petitions Committee 
and thought that the request seemed reasonable. 
Are members happy to accept the referral of the 
petition?

Members indicated agreement.

The Convener: Do members agree to consider 
the petition as part of our stage 1 consideration of 
the Bankruptcy and Diligence etc (Scotland) Bill 
and to write accordingly to the petitioner?

Members indicated agreement.

Christine May: I received an e-mail this 
morning from a person who supports the petition—
I suspect that other members received it, too. Can 
we keep that individual informed?

The Convener: Yes. We will need to take 
appropriate written, and possibly oral, evidence on 
the issue.
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Bankruptcy and Diligence etc 
(Scotland) Bill: Stage 1

15:01
The Convener: Item 6 is to consider issues that 

have emerged from the evidence that we have 
taken from the Accountant in Bankruptcy on the 
Bankruptcy and Diligence etc (Scotland) Bill. I 
thought that the most interesting statistic was that 
there has been a 66 per cent increase in 
sequestrations, which is about double the rate of 
increase for the same period south of the border. 
We need to analyse that and find out what is 
behind it.

Nicholas Grier: I agree entirely. The figure 
raises the question why we need the bill. If 
hundreds of people are desperate to be 
sequestrated, it will on the face of it make no 
difference whether the bankruptcy period is three 
years or one year.

Michael Matheson: It is interesting that the 
AIB’s equivalent in England has stated that the 
increase in sequestrations there is not a result of 
the recent legislation on the matter.

Nicholas Grier: That is what the Insolvency 
Service says, but it would be unrealistic to say that 
the legislation had no bearing on the increase. 
There are a number of possible reasons, but I am 
sure that the introduction of the Enterprise Act 
2002 is likely to have had some effect, just 
because more people know about the provisions. 
We may not know the true reasons, but there will 
be several factors.

The Convener: We will explore that issue next 
week.

Christine May: The figure puts into context the 
evidence from the advice agencies that most 
debtors want an arrangement to regulate their 
debt and allow them to begin to pay it off to free 
themselves from the burden. As well as the 
greater levels of debt with which people cannot 
cope, it may be the case that the legislation in 
England has made that process slightly easier. I 
suppose that we want the bill to make it slightly 
easier for people to get debt relief and to get on 
with their lives.

The Convener: Another interesting point was 
about the perception that the debt arrangement 
scheme is not working—the AIB thinks that that is 
because of teething problems rather than anything 
inherently wrong with the scheme. We need to 
pursue that issue, because all the evidence that 
we have had so far has been that the scheme 
needs to be reformed to make it do what it is 
supposed to do.

Christine May: Some of the evidence that I 
have had in private discussions with my local 
advice service is that if charges and interest are 
not frozen during a lengthy debt arrangement 
scheme—the maximum possible time is 10 
years—some debtors can end up with a debt that 
is as large as or larger than the debt that they had 
at the beginning of the process. There is no 
incentive for people to enter into such a scheme if 
they see no light at the end of the tunnel. We 
should consider whether the scheme could be 
tweaked through a stage 2 amendment to give 
relief.

Another issue is that some lenders lend money 
to pay off debts—particularly credit card debts—
which then creates more debt. 

The Convener: And sometimes that debt is 
more expensive to service.

Christine May: Yes. I would like the opportunity 
to put that to the clearing banks at stage 2.

The Convener: We do not take evidence at 
stage 2.

Christine May: No, but we can ask for 
comments.

Shiona Baird: My concern is that when people 
apply for bankruptcy, they do not understand—as 
we heard—the major negative impact that being 
declared bankrupt can have. I get the feeling from 
all the evidence that we are taking that there might 
not be sufficient room for us to debate how we can 
enable people to make arrangements before they 
reach the bankruptcy stage. A big part seems to 
be missing from the bill and I do not know how we 
can address that problem.

The Convener: That is part of a wider issue to 
do with hierarchy. The local authority goes straight 
for sequestration, but we want more of a 
hierarchy, in which the minute that somebody gets 
into debt, particularly to a public authority, the first 
line of approach is early intervention to prevent a 
lot of problems later on. 

Similarly, before people go for bankruptcy, they 
need to understand the longer-term implications. 
Although they might be discharged after a year, as 
we have heard, trying to raise the funding to start 
up a new business would be very difficult. 
However, one of the main purposes of the bill is to 
try to ensure that serial entrepreneurs are not 
prevented from setting up new businesses 
because they have been bankrupt once. That is 
part of the hierarchy and we need to look at that 
when we make our report.

Shiona Baird: Is there a mechanism in the bill 
that would allow us to do that?

The Convener: Yes, in parts 4 to 16 of the bill.
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Michael Matheson: Various arguments have 
materialised from insolvency practitioners about 
the debt arrangement scheme. They seem to 
dismiss the scheme and say that people would be 
better off using a protected trust deed instead. The 
money advisers think that it is a positive scheme 
that should be encouraged. The AIB says that 
there appear to be problems in getting accredited 
money advisers. If the debt arrangement scheme 
is to continue, we have to identify clearly where 
the problem lies and look at what remedies can be 
applied to overcome that problem. We have to 
address that in our stage 1 report because, if the 
scheme is fatally flawed, we should flag up where. 
If the problem is the practicality of getting more 
accredited money advisers, we need to flag up 
what the Executive should do to ensure that we 
get more of them, given that the Executive 
introduced the debt arrangement scheme in the 
first place.

The Convener: I am told that part 13 of the bill 
deals with debt arrangement and part 15 is 
concerned with information provision. I inform 
Shiona Baird that when we come to parts 13 and 
15, there will an opportunity to comment. I am sure 
that members knew that anyway.

Michael Matheson: Thanks for reminding us.

The Convener: It is okay. I think that we had 
good feedback and useful evidence from the 
Accountant in Bankruptcy. 

Shiona Baird: Gillian Thompson talked about 
some examples of protected trust deeds. 

Christine May: She talked about complaints 
that had been received.

Shiona Baird: Yes. Would it be possible to see 
those? If we have a practical example of 
something, it can provide clarity and focus.

The Convener: We can write and ask her 
whether that is possible.

Nicholas Grier: Might it not also be a good idea 
to have examples of people who are happy with 
their protected trust deeds? It would be good to 
see the other side of the table.

Shiona Baird: Certainly.

Nicholas Grier: I have come across examples 
of people who are entirely satisfied with their 
protected trust deeds and who thought that it all 
worked very smoothly. We should hear both sides 
of the argument. 

The Convener: Absolutely. If everybody is 
happy with that, we will move to item 7, which is 
our draft report on business growth, which we will 
consider in private. 

15:09
Meeting continued in private until 16:07.
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SUBMISSION FROM THE INSOLVENCY SERVICE

The Insolvency Service

The Insolvency Service (IS) operates under a statutory framework - mainly the 
Insolvency Act 1986 – and Department of Trade and Industry (DTI) ministers 
determine the policy framework in which the IS operates. Ministers also set 
and review IS targets, which are announced in Parliament at the beginning of 
each financial year. The Inspector General and Agency Chief Executive 
reports to DTI ministers on the execution of policy, our progress against
targets, and our plans and proposals for future developments.

The principal roles of the IS are to:

administer and investigate the affairs of bankrupts, of companies and 
partnerships wound up by the court, and establish why they became 
insolvent;
act as trustee/liquidator where no insolvency practitioner (IP) is 
appointed;
take forward reports of bankrupts' and directors' misconduct;
authorise and regulate the insolvency profession;
advise DTI ministers and other government departments and agencies 
on insolvency, redundancy and related issues; 
assess and pay statutory entitlement to redundancy payments when an 
employer cannot or will not pay its employees;
provide banking services for bankruptcy and liquidation estate 
funds; and,
provide information to the public on insolvency and redundancy matters 
via our website, publications, Enquiry Lines.

Insolvency Service Operations

In England and Wales a network of Official Receivers (OR) undertakes the 
administration and investigation of bankruptcies and compulsory liquidations.

The OR is a civil servant who acts on directions, instructions and guidance 
from the Inspector General or, less often, from the Secretary of State. The OR 
is a statutory office holder and also an officer of the courts to which he or she 
is attached. The OR is therefore answerable to the courts for carrying out the 
courts' orders and for fulfilling his/her duties under law.

There are 39 ORs managing offices across England and Wales, organised 
into 7 regional groups, each under a regional director. 

The OR becomes receiver and manager when the court makes a bankruptcy 
order against an individual. The OR becomes the first liquidator when the 
court makes a winding-up order against a company. The OR is responsible for 
protecting the assets of the insolvent person or company and will take 
immediate steps to collect or secure any assets or property of the bankrupt or 
the company. 
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If no private sector IP is subsequently appointed the OR becomes the trustee 
of the insolvent person or remains the liquidator of the company. 

The bankrupt or the company director(s) must give the OR information about 
their own or the company's affairs, dealings and transactions. The OR will 
interview them in person or by telephone. The OR will examine their business 
records and any other information about their financial affairs, and will make 
background enquiries of banks, accountants, solicitors and others who have 
had dealings with them.

In every case, the OR reports to creditors giving details of the assets and 
liabilities listed in the case.  Depending on the nature and monetary value of 
the assets, the OR may arrange a meeting of the creditors to consider 
appointing an IP as a trustee or liquidator in their place.  

If an IP is appointed as trustee or liquidator, the OR will hand over the 
administration to the IP.  If no IP is appointed, the OR acts as the trustee or 
liquidator to sell assets, distribute the proceeds to creditors and complete the
administration of the estate.

Whether or not the OR continues as trustee or liquidator, he or she remains 
responsible for investigating the insolvent's conduct and affairs.

In every bankruptcy (except where he/she decides it is unnecessary) and 
compulsory liquidation, the OR has a duty to investigate the affairs and 
causes of failure of the bankrupt or company and the conduct of the bankrupt 
or directors.

ORs have wide-ranging legal powers to acquire the information and 
documents they need, including the power to hold public examinations in 
court to obtain information.

The investigation may uncover:

a criminal offence; 
a case for the disqualification of directors; 
a case for a bankruptcy restrictions order or undertaking. 

ORs may consider that the disqualification of unfit directors would be 
appropriate in cases that either they or an IP has investigated. With 
permission from the Secretary of State, the OR will take and argue the case in 
court, or draw up an undertaking for the directors to agree that they will not 
act in the management of a company for a specified period.

Bankruptcy restrictions orders or undertakings, introduced on 1 April 2004, 
can impose the restrictions of bankruptcy for a period of 2-15 years.
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ORs and IPs report to the IS Enforcement Directorate possible criminal 
offences. If the allegations are serious, cases are sent to a prosecuting or 
investigatory authority such as the DTI's Legal Services Directorate or the 
Serious Fraud Office who will decide to prosecute if it is in the public interest.

Personal Insolvency Levels in England and Wales

There are two principal statutory procedures dealing with insolvent individuals 
in England and Wales, these are bankruptcy and individual voluntary 
arrangements (IVA).  Whilst the administration and investigation of 
bankruptcies is briefly described above, IVAs are not.

IVAs were introduced by the Insolvency Act 1986 as an alternative to 
bankruptcy that provides greater flexibility to the debtor and better returns to 
creditors than bankruptcy.  They are almost entirely administered by private 
sector IPs.  Initially, IVAs were used predominantly by trading debtors; they 
are now used predominantly by non-trading debtors.

The following table shows the level of personal insolvencies in England and 
Wales over the last 10 years:

Year Bankruptcies IVAs Total

1996 21803             4466 26271
1997 19892             4545 24441
1998 19647             4901 24549
1999 21611             7195 28806
2000 21550             7978 29528
2001 23477             6298 29775
2002 24292             6295 30587
2003 28021             7583 35604
2004 35898           10751 46650
2005 47287           20293 67580

The Principal Enterprise Act Changes – in summary

Reduce the automatic discharge of nearly all bankrupts to a maximum 
of 12 months, with earlier discharge for some; 
Introduce Bankruptcy Restrictions Orders to protect the public and the 
commercial community from bankrupts whose conduct before and 
during bankruptcy has been found to be culpable; 
Introduce Income Payments Agreements as an administrative 
alternative to court-based Income Payments Orders, but with the same 
force, and both to run for a period of up to three years, irrespective of 
discharge; 
Limit to three years the period in which a trustee may deal with a 
bankrupt's interest in the sole or principal home of the bankrupt, the 
bankrupt's spouse or a former spouse before that interest revert to the 
bankrupt; and, 
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Reduce the number of restrictions that are automatically imposed on 
undischarged bankrupts.

Policy Rationale

To put in place an individual insolvency regime that recognises the 
importance of small businesses to the economy reflects the current availability 
of credit to individuals and which will encourage both responsible risk-taking 
by entrepreneurs and the rehabilitation of debtors generally.  To put in place 
effective counterbalances by ensuring that returns to creditors are maximized 
and that the public and commercial community are protected from the actions 
of the culpable minority.

Discharge Period

The changes to the discharge provisions of the Enterprise Act mean that 
those made bankrupt after 1 April 2004 will receive their discharge one year 
after the date of the bankruptcy order. This compares with the previous 
automatic discharge period of three years.  

However, it should also be remembered that pre-Enterprise Act a number of 
bankrupts received their discharge after two years under the “summary 
bankruptcy” provisions.  Those provisions principally related to cases where 
the unsecured liabilities were less than £20,000. The following table shows 
the level of summary cases in the 3 years prior to 1 April 2004:

2001-2002 2002-2003 2003-2004
Number of bankruptcy orders 23,426 25,177 29,633
Number of summary cases 6,123 6,821 7,905
Summary cases as % of bankruptcy 
orders 26.03% 26.94% 26.61%

A bankrupt will not be discharged if there is a court order suspending his or 
her discharge. (These orders are generally made where the bankrupt has not 
co-operated with the OR or trustee in bankruptcy.)

In some cases the bankruptcy discharge period will be less than one year. 
This will only occur:

where a bankrupt has fully co-operated with the OR and/or trustee; 
where creditors have not raised any matters relating to the bankrupt’s 
conduct and affairs which require further investigation; and
where the OR has filed a notice stating that the investigation of the 
bankrupt’s affairs has been concluded or s/he thinks an investigation is 
unnecessary. 

In the first year after the commencement of the discharge provisions the level 
of cases where automatic discharge occurred after less than1 year is shown 
below: 
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2004-2005
Total no. of bankruptcy orders 37,562
Number of early discharge 
cases 15,693
Early discharge cases as % of 
bankruptcy orders 42%

The average time to early discharge in that year was 6.8 months.

In the 10 months to 31 January 2006, early discharge notices were issued in 
50.5% of bankruptcy cases, with an average time for early discharge of 7.1 
months.

Bankrupts’ Home

The Enterprise Act sets a limit of 3 years on the period during which the 
trustee in bankruptcy can deal with a bankrupt's interest in a property, which is 
the sole or principal home of the bankrupt, the bankrupt's spouse or a former 
spouse. After this period it will revert back to the bankrupt (i.e. it will no longer 
form part of the bankruptcy estate) unless the trustee realises the interest or 
applies for an order of sale or possession or applies for a charging order over 
the premises in respect of the value of the interest.

The provisions seek to provide certainty to bankrupts and creditors as to the 
timescale within which the bankrupt’s interest in his or her home will be dealt 
with whilst providing sufficient time for the trustee to realise that interest for 
the benefit of creditors.  Prior to the Enterprise Act that timescale was open-
ended with the home being sold up to 10 or more years after the bankruptcy 
order.

Approximately 8.5% of bankrupts have an interest in a property that falls 
within their estate.

Income Payments

The Income payments regime is designed to ensure that bankrupts make an 
affordable contribution towards their debt. Prior to the introduction of the 
Enterprise Act the only effective vehicle to secure such payments was the 
income payments order (IPO).  IPOs were only obtainable by application to 
the court and generally ceased on discharge from bankruptcy (effectively 
about 2 years 8 months in duration). The Enterprise Act sets out that IPOs will 
last for 3 years from the date of the IPO.

IPOs are generally not contested and can only be varied by application to the 
court.
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The Enterprise Act introduced income payment agreements (IPA).  An IPA 
establishes a legally binding written agreement between the bankrupt and the 
OR or trustee requiring the bankrupt (or a third party) to make specified 
payments to his trustee for a specified period. This will be enforceable in the 
same way as an IPO. An IPA must specify the period in which it is to have 
effect and that period can apply after a bankrupt is discharged but cannot 
extend to a date more than 3 years after the date of the IPA. An IPA may be 
varied in writing.

Over the last 6 years the following numbers of IPOs and IPAs have been 
obtained:

Year 
Ended 
31/3

Total Bankruptcies % Of Bankruptcies 
where IPO/IPA 
obtained

2001 2434 21961 11.1
2002 2396 23426 10.2
2003 2219 25177 8.8
2004 2961 29633 10.0
2005 6741 37562 17.9
    2006* 7515 37099 20.1
* 9 months to 31/12/05
Bankruptcy Restrictions Orders/Undertakings

The pre-Enterprise Act regime did little to distinguish between the behaviour 
of bankrupts. Under the Enterprise Act provisions the majority of bankrupts 
will be discharged from bankruptcy, and therefore released from its 
restrictions, after a maximum of one year. But for the small minority of 
bankrupts whose conduct is dishonest, reckless or culpable there are now 
bankruptcy restrictions orders/undertakings.

A bankruptcy restrictions order (BRO) seeks to protect the public and 
commercial community from those bankrupts who have been dishonest, 
reckless or culpable. The BRO regime covers a wide variety of conduct of 
both traders and consumers. An order lasts between 2 and 15 years and 
imposes restrictions on:

obtaining credit of more than £500 without disclosing status;
trading in a name other than the one in which the bankruptcy order 

was made;
acting in the management of a limited company, and
acting as an insolvency practitioner or receiver and manager. 

Breach of a BRO is a criminal offence. 

The Enterprise Act provisions also brought in bankruptcy restrictions 
undertakings (BRU).  BRUs were brought in as a result of the successful 
introduction of an undertakings regime for company director disqualification by 
the Insolvency Act 2000.  
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They are intended for cases where the bankrupt accepts there was 
misconduct as a way of reducing the call on valuable court time.  BRUs have 
the same force and the same effects as a BRO.

In the first year of operation from 1 April 2004 there were 22 (18 undertakings 
and 4 orders) cases where restrictions were applied, this low initial number 
was expected, as the provisions could not be applied retrospectively.  The 
numbers of BROs and BRUs in the 10 months to 31/1/06 total 529 and are 
shown, by years, in the following table:

Bankruptcy Restrictions Orders and 
Undertakings

Number of Years (rounded to
nearest)

Number of
Undertakings

Number of
Orders

2 3 2
3 37 12
4 111 12
5 116 27
6 56 32
7 37 16
8 14 16
9 8 4
10 4 6
11 5 2
12 2 4
13 0 0
14 0 0
15 0 3
Total: 393 136

The following table shows the breakdown of allegations in identified cases:

Restriction Allegations proven/not disputed

Allegation Year to date
Accounting records 28
Preferences/Transactions at undervalue 100
Excessive pension contributions 0
Failure to supply goods or services 16
Trading at a time when knew/ought to have known he was
unable to pay debts 10
Incurring debt without reasonable prospect of 
payment 220
Failure to account for loss 36
Gambling/rash and hazardous speculation/unreasonable
extravagance 119
Neglect of business affairs contributing to the 
bankruptcy 13
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Fraud 13
Non-co-operation 2
2nd time bankruptcy 2
Prosecutable matters 7
Other 37

BROs (and bankruptcy orders and IVAs) are recorded on the Individual 
Insolvency Register (IIR), so that members of public and the commercial 
community may find information about an individual’s financial status and 
conduct, and thereby make informed decisions.  The IIR is searchable for free 
through the IS website.

In the 9 months to 31 December 2005 there were a total of 1,001,747 
searches made of the IIR through the IS website. In addition, the IS provides 
daily downloads of the IIR to a number of commercial organisations such as 
the major credit reference agencies and some lenders.

Stigma

Research such as the EC’s Eurobarometer and the Global Entrepreneurship 
Monitor have identified the fear of failure and its consequences as a powerful 
disincentive to potential entrepreneurs.  One of those disincentives was the 
large number of restrictions that automatically applied to an undischarged 
bankrupt. The Enterprise Act provided an opportunity to review that wide 
range of automatic and mandatory restrictions. 

The Enterprise Act seeks to remove some unnecessary restrictions that 
automatically apply as a result of bankruptcy.  The Act itself amends, for 
example, the position regarding disqualification from Parliament and the 
automatic restriction on bankrupts serving as a member of a local authority.
In both cases, disqualification only occurs upon the making of a BRO.

The Enterprise Act also provides for an order-making power to maintain, 
repeal, amend or abolish other restrictions.  An order removing or amending 
23 further pieces of legislation will shortly be laid. 

Post-Enterprise Act Bankruptcy - An Easy Way Out?

There are no grounds to claims that bankruptcy has become an easy option 
under the Enterprise Act proposals. The IS view is that the argument often 
gets distorted by undue weight being given to the shorter discharge period, 
which may make bankruptcy more attractive to a minority, with little account 
taken of the still harsh effects of the system.  

Bankruptcy still has a wide-ranging impact on the lives of those who enter it.  
They risk losing their homes; their possessions and they face severe 
restrictions on their finances, such as availability of bank accounts and their 
ability to obtain future credit, including mortgages. 
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If a bankrupt has surplus income, he or she is increasingly likely to be subject 
to an IPO or an IPA, which are not affected by early discharge and will 
continue to run after discharge for the full 3-year period and can be varied to 
take account of changing circumstances.

One criticism of the shorter discharge period has been the effect it will have 
on “after-acquired property”, that is property that comes into the bankrupt’s 
possession after the bankruptcy order and can be claimed by the trustee 
whilst the bankrupt is undischarged.  The criticism being that by reducing the 
discharge period from 3 years to 1, creditors must lose out.  In reality, such 
claims by the trustee are so rare that the real effect is negligible.   

Post Enterprise Act bankrupts can also be subject to BROs if they represent a 
risk to the public or commercial community, placing restrictions on bankrupts 
for between 2-15 years.  The previous system only allowed for criminal action 
against bankrupts where there was misconduct.  BROs provide the IS with 
more flexibility in the way they deal with those who represent risk to public or 
commercial interest.

The OR continues to ascertain the facts in every case.  The IS is experienced 
in identifying misconduct (having almost 20 years experience of disqualifying 
directors) and continues to prosecute bankrupts where appropriate.  There 
remains, and always will, a degree of stigma and pain associated with 
bankruptcy, and the Enterprise Act does not alter that.  By drawing a clear 
distinction between unfortunate, reckless and dishonest, the IS hope to focus
stigma where it is most warranted.

Is the Enterprise Act Driving Numbers?

Some, mainly early, comment seemed to suggest that the Enterprise Act was 
the principal driver of bankruptcy numbers in England & Wales.  However, 
whilst it would be nonsense to suggest it has had no effect, the available 
evidence points to the fact that it, and legislative change generally, is not the 
principal driver of bankruptcies.

Firstly, I would refer back to the previous section, which sets out why 
bankruptcy is not an easy way out of financial difficulties and that, having 
regard to the fact that a high proportion of bankrupts seek advice before going 
bankrupt, I feel it unlikely that they take that particular leap lightly.
Secondly, we should consider the levels of other indicators of financial 
problems in the UK and compare them against the 28% and 32% increase in 
bankruptcies in 2004 and 2005 respectively:

Over the same two years, the numbers of IVAs increased by 42% and 
89% respectively and IVAs have not been changed by the Enterprise 
Act;
According to official DTI statistics, the numbers of sequestrations in 
Scotland increased by 51% from 2004 to 2005, sequestrations have 
not been changed by the Enterprise Act;
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I have not been able to obtain figures from Northern Ireland but recent 
increases in bankruptcies there have been broadly comparable to the 
bankruptcy increases in England & Wales.  Their changes to 
bankruptcy based on the Enterprise Act are not yet in force.

Thirdly, the vast majority of other research, principally in the US, into the 
causes of rising bankruptcy numbers suggests that legislation is not the major 
determinant of bankruptcy numbers.

Mark M Zandi suggested that although the doubling of US exemption levels in 
the 1994 Bankruptcy Reform Act contributed to increased bankruptcy filings, 
their contribution was small.  He drew on the experience of Canada and on 
econometric models of personal bankruptcy filings.  Zandi highlights the 
predominant factors causing the increased filings as shifting loan standards 
and rising household debt burdens, or as he described it “easy credit” and 
“profligate borrowing”.  

Professor Ausubel of the University of Maryland, in testimony before the 
Senate committee on bankruptcy reform, referred to a study by Capital One 
Financial Corporation (one of the largest issuers of credit cards in the US).  
That study concluded that 98% of the variation in the personal insolvency rate 
during 1987-96 could be explained by four factors:

The increase in the number of credit card accounts;
The household debt burden;
Unemployment; and,
Interest rates.

This is confirmed by Stuart Feldstein (President of SMR Research – a leading 
market researcher of consumer financial services) although he additionally 
gave decreased savings levels and the legal advertising of bankruptcy 
services as reasons.

Moss & Gibbs in their research say that, “ tightening the bankruptcy rules 
might make sense if declining stigma and increased ease of filing were the 
main culprits for rising bankruptcy rates.  But if the recent surge in consumer 
filings were instead the product of changes in the volume and distribution of 
consumer credit, then creditor-friendly bankruptcy reforms might actually lead 
to more lending (including more low end lending) and thus an increased 
number of bankruptcies in the future.”

I will not refer at length to the recent pilot study by John Tribe of Kingston 
University as he will no doubt be referring the Committee to it in some detail. 
However, he did say, “It seems on the whole that bankrupts have not been 
swayed by the reduced discharge period.  Simply, they are insolvent and 
therefore have to seek redress to the bankruptcy procedure.”

Lastly, I would refer to work by both the DTI’s Operational Research Unit 
(ORU) and the Bank of England.  The ORU are of the view that in their 
predictions of bankruptcy numbers, the most active component is total debt.  
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The Bank of England, in their Financial Stability Report of June 2005 
principally attribute the increasing numbers of personal insolvencies to the 
rise in household indebtedness and go on to say that it is unlikely that the 
recent rise in bankruptcies are due to the changes introduced by the 
Enterprise Act 2002, given that the upward trend in insolvencies was 
established before the change to legislation. 

All of the above casts considerable doubt on the proposition that the 
Enterprise Act changes have been the principal driver of the recent increases 
in personal insolvencies.
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SUBMISSION FROM CENTRE FOR INSOLVENCY LAW AND POLICY 

Introduction

1. I am a Senior Lecturer in Law at Kingston Law School, Kingston 
University, UK. I have been invited to address the Enterprise and Culture 
Committee1 of the Scottish Parliament as author the Bankruptcy Courts 
Survey 2005 (BCS 2005)2. Copies of the BCS 2005 have been forwarded
to the committee in advance of this paper. The committee is considering 
the Bankruptcy and Diligence etc (Scotland) Bill.3 This paper relates to 
Part 1 of the Bill only and is divided into two parts; (A) the BCS 2005, and; 
(B) The Enterprise Act 2002 and the Bankruptcy and Diligence etc 
(Scotland) Bill. This paper constitutes the six-page written submission that 
the committee requested in advance of the committee meeting.4 I
apologise for unavoidably exceeding this limit.

A. The BCS 2005

2. In March 2005 the Centre for Insolvency Law and Policy (CILP)5, Kingston 
Law School, Kingston University, received £26,600 research funding to 
undertake two pilot studies. The funding was provided by the Insolvency 
Service, an executive agency of the Department of Trade and Industry. 
The first project, entitled, The BCS 2005 reported in January 2006. The 
project consisted of a pilot study questionnaire of six bankruptcy courts in 
England and Wales (Birmingham, Cardiff, Croydon, Exeter, Newcastle
and Reading). 955 respondents returned completed questionnaires giving 
an 11.5% response rate.

3. The main conclusions of the BCS 2005

Debtor associated:
The main cause of bankruptcy is bankrupt acknowledged credit misuse, 
followed by business failure.
Males are the majority users of the bankruptcy regime.  
There is no definitive age range for the typical bankrupt.
Debtors present the majority of bankruptcy petitions.

1 Hereafter referred to as the committee.
2 Tribe, J. Bankruptcy Courts Survey: 2005 - Final Report: A Pilot Study. Kingston Business School 
Occasional Paper, No.59: ISBN: 1-872058-88-4. (222 pages) January 2006. I am not an authority on 
Scottish bankruptcy law and sequestration, in this regard see: Mackenzie-Skene, DW. Insolvency Law in 
Scotland. LexisNexis UK, 2000 and: Ziegel, J. Comparative Consumer Insolvency Regimes – A Canadian 
Perspective. Hart Publishing, Oxford, 2003, at Chapter 6 – Scotland.
3 Hereafter referred to as the Bill.
4 I am grateful to Hamish Anderson (Norton Rose), Michael Mulligan (Halliwells LLP), Professor David 
Graham QC (13 Old Square), and Lisa Colclough (Citizens Advice Bureau), for our discussions in relation to 
this paper. Any errors or omissions are those of the author, with whom sole responsibility must reside.
5 www.kingston.ac.uk/cilp
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The vast majority of bankrupts are not homeowners prior to bankruptcy.
Bankruptcy does not affect employment.
Knowledge of the Enterprise Act 2002 provisions and their effects is low 
amongst bankrupts.
The majority of bankrupts feel morally at fault for their debt problems.
A large majority of bankrupts did not know what level of indebtedness they 
were being released from.

Creditor associated:
Bankrupts experience immense difficulties in obtaining bank accounts post 
discharge, which inhibits them from rehabilitation into the credit world.
The non-monetary effects of bankruptcy are voluminous, but primarily 
feature dissatisfaction with lenders.

Procedure associated:
Informal voluntary arrangements and individual voluntary arrangements 
are close second choice solutions for over-indebted individuals. 
Alternative routes to bankruptcy are explored prior to the bankruptcy route 
being pursued.
Word of mouth and voluntary sector advice are the main information 
conduits for personal insolvency advice.
Bankruptcy as an experience is overwhelmingly perceived as negative 
and stigmatising by bankrupts.
Bankrupts sum up the bankruptcy process as being ultimately an efficient 
system.
The one year maximum period before automatic discharge is deemed 
sufficient by bankrupts.

Profession/Advice associated:
Communication and advice from Trustees in Bankruptcy is good according 
to bankrupts.
Communication and advice from the Official Receiver is overwhelmingly 
good according to bankrupts.
Bankruptcy jurisdiction within the County Courts is efficient and the 
supporting infrastructure is well maintained.
On the whole lawyers are not involved in the bankruptcy process in terms 
of advice; the Citizens Advice Bureau is the main provider of personal 
insolvency advice.

4. Recommendations of the BCS 2005

a. Consider the division of bankruptcy into a two-tier system differentiating 
between entrepreneurially derived debt and consumer derived debt, 
perhaps under the headings of “business bankruptcy” and “personal 
bankruptcy”. (Paragraphs 5-7 below).
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b. Formulate and enact a system of debtor and creditor education. In light of 
the recent dramatic growth in consumer debt levels reappraise the 
conduct of consumer debtors, but in particular lending institutions, 
focusing on the creditor’s responsibility and conduct regarding the 
consumer debtor’s personal over-indebtedness. (Paragraphs 8-11 below).

c. Whilst considering the division of the bankruptcy procedure between 
“business bankruptcy” and “personal bankruptcy” also consider 
eradicating the term ‘bankruptcy’ for non-culpable consumer debt cases.
(Paragraphs 12-15 below).

5. A Procedure for dealing with two types of bankrupt

In the introduction to the Insolvency Service’s recent Improving Individual 
Voluntary Arrangements consultation paper, Mr. Desmond Flynn, 
Inspector General and Agency Chief Executive of the Insolvency Service 
observed that, “we have seen a large increase in the availability of credit 
and, as a consequence, increasing numbers of individuals with debt 
problems. Over time, non-traders have become the main users of the 
various debt solutions for individuals, including IVAs.”6 This is an 
interesting observation which begs the question for whom are we 
designing our personal insolvency laws? Should our personal insolvency 
laws be framed to “encourage entrepreneurship and responsible risk 
taking”7 or rather to assist consumer debtors?, after all, “we appear to be 
moving towards the models present in the United States, Canada and 
Australia where consumer bankruptcies form a very significant majority of 
cases.”8 If we take bankruptcy, as distinct from the other available 
personal insolvency procedures, i.e. IVAs, who are the bankruptcy 
procedures main users? If they are on the whole consumer debtors should 
our bankruptcy laws be tilted towards their interests as opposed to the 
less common risk taking entrepreneur? Should there be separate regimes 
for both types of debtor? If the Insolvency Service does intend to move 
away from the “one-size-fits-all”9 approach, how might this be achieved as 
between the more common consumer debtors and their less prevalent 
relations, the risk taking entrepreneur?10

6 Improving Individual Voluntary Arrangements. Insolvency Service, DTI publications, July 2005, at page 5.

In Justice’s 1994 Agenda for 
Reform a proposal was mooted that would provide for a two-tier 
bankruptcy system. It is worth quoting the committee’s proposal in full:

7 Productivity and Enterprise: Insolvency – A Second Chance. Insolvency Service, DTI, The Stationary 
Office, London, July 2001, Cm 5234, Hereafter referred to as Productivity and Enterprise, at para 1.1. 
8 Ibid, at para 1.47
9 ibid, at para 1.2.
10 One learned commentator has observed that there should be no differentiation made between 
entrepreneurial debt and consumer debt, see: Ziegel, J. The Philosophy and Design of Contemporary 
Consumer Bankruptcy Systems: A Canada-United States Comparison (1999) 37, Osgoode Hall Law 
Journal, p.205. However, another learned commentator has observed, “This “one-size fits all” approach is 
misguided and at last there is encouraging evidence that the policymakers are moving towards a more 
discriminating treatment of different types of debtor.” (per Milman, D. Personal Insolvency Law, Regulation 
and Policy. Ashgate Publishing Ltd, 2005, at page 26).
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“the ‘serious’ tier should perhaps have a less relaxed automatic discharge 
regime, buttressed by positive requirements that the debtor should be 
seen to make some effort to rehabilitate himself, e.g.  by making regular 
payments out of income. The ‘non-serious’  tier could have little or no 
investigatory function , and could perhaps benefit from automatic 
discharges taking place in as little as 12 months. The term ‘bankrupt’ 
should be reserved for serious cases, and should indeed carry a degree of 
stigma, but the less serious cases could benefit from a new title such as 
‘enforcement restriction order.’”11

6. The results of the BCS 2005 show that the characteristics of the average 
debtor are that they are pre-dominantly (over 49%) over-committed 
consumer debtors. It could be argued therefore that Justice’s ‘two-tier’ 
proposal is supported by primary source evidence. If bankrupts are on the 
whole consumer debtors should our insolvency laws be more focused 
primarily on resolving their difficulties?12 This ‘two-tier’ approach is far 
from a new idea. The Bankruptcy Act of 184913 drew a distinction for 
purposes of discharge between blameworthy and non-blameworthy 
bankrupts. The Cork committee also saw bankruptcy as a procedure that 
should be maintained only for the most serious cases, leaving other 
regimes to deal with less culpable bankrupts.14 A distinction must be made 
at this point between the culpability of the bankrupt and the type of 
bankrupt for the purpose of a multi-tier approach. The two issues are 
separate, namely a ‘two-tier’ approach to distinguish between consumer 
bankrupts and entrepreneur bankrupts and a ‘two-tier’ approach to 
distinguish between blameworthy and non-blameworthy bankrupts. The 
need for a division of treatment between types of bankrupt seems to be 
supported by evidence as presented in this survey, namely consumer 
bankrupts are the majority users and by at least one international 
organisation.15 The practical utility and cost implications of a two tiered 
approach may be prohibitive, but if the current bankruptcy laws are framed 
in such a way as to relegate the main user behind the current policy and 
political objectives of the political party in power, then the long term 
majority users will surely suffer from an incoherent framework designed for 
short term policy objectives, not long term coherent law reform.  

11 Justice: Insolvency Law an Agenda for Reform, London, 1994, at para 4.32. Hereafter referred to as 
Agenda for Reform.
12 The Cork Report (The Cork Report, Report of the Review Committee, Insolvency Law and Practice. 1982. 
Cmnd 8558. Hereafter referred to as Cork Report.) of course noted at paragraph 272 that, “the most urgent 
need of all is for the introduction of a simple, accessible and inexpensive procedure for dealing with the 
ordinary consumer debtor.” If anything this urgency has grown stronger. Their “Order for Liquidation of 
Assets” proposal was of course note adopted, see their paragraphs 585-588.
13 12 and 13 Vict, c.106.
14 Cork Report at para 554.
15Insol International. Consumer Debt Report – Report of Findings and Recommendations. London, May 
2001., recommendation 3.
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7. The Enterprise Act 2002 was the flagship statute of the Labour 
Government’s second term parliament.16 Combining both elements of 
competition law and insolvency law, the statute is lengthy and far 
reaching.17 It could be argued however, that by placing the insolvency 
provisions, and specifically those relating to personal insolvency within this 
act instead of within a separate new Insolvency Act 2003, has tilted the 
balance of our personal insolvency laws towards the entrepreneurial over 
committed individual whereas in fact the majority users of the system are 
consumer debtors. Perhaps the clothing of the provisions, i.e. within an 
Enterprise Act, with all the connotations as to entrepreneurship, 
investment, growth, etc, which that brings, as opposed to formulating the 
provisions and presenting them within a new Insolvency Act are just 
presentational matters. However, a corollary of placing the provisions 
within the Enterprise Act 2002 have been to give the impression that the 
new discharge provisions, for example, were intended for entrepreneurs 
but are being abused by consumer debtors. If one takes the totality of the 
new personal insolvency provisions, i.e. the Bankruptcy Restriction Order 
(BRO) and the Bankruptcy Restriction Undertaking (BRU) in addition to 
the reduced discharge period, one can see that the new provisions are 
about much more than just discharge. Unfortunately, the vehicle used to 
bring them onto the statute book appears to have given the public (and 
bankrupts) the impression that the discharge provisions, intended for 
entrepreneurial recovery, are open to use (and abuse) by all. If one takes 
these provisions in tandem with the BRO and BRU provisions one can see 
that this is clearly not the case. As a raft of provisions they are balanced, 
from a presentational perspective however their effects have been 
skewed. It is lamentable that apparent short-term political necessity can 
dictate long-term law reform activity. If a division is made between 
entrepreneurial bankruptcy and consumer bankruptcy perhaps the terms 
“entrepreneurial bankruptcy” and “consumer bankruptcy” could be used to 
differentiate between the two regimes. This approach must however be 
tempered with the considerations outlined below, namely that bankruptcy 
as a term of art should be removed from the insolvency lexicon for 
consumer debt cases.

8. Educational initiatives – Debtor and Creditor orientated18

16 See further: Parker, A. The Financial Times. “'Rescue' bill could push up business failures.” (04/10/02); 
Eaglesham, J. The Financial Times. “Call for tougher 'rogues charter'” (28/10/02) at page 4; Eaglesham, J. 
The Financial Times “Bill could multiply personal bankruptcies, peers warned.” (21/10/02) at page 4; 
Eaglesham, J. The Financial Times “Critics raise fears over bill to help bankrupts” (02/07/02) at page 2.
17 On the personal side the following changes were brought into force by the Enterprise Act 2002 on 1st April 
2004: s.263A  IA 86 (fast track IVAs); s.279 IA 86 (reduction in the automatic discharge period); s.281A IA 
86 (bankruptcy restriction orders); s.283A IA 86 (bankrupt’s home and IP activity); s.289 IA 86 (Investigation 
by the OR); s.310-310A IA 86 (Income Payments Orders and Income Payment Agreements); s.313A IA 86 
(low value homes). On these provisions see further: Davies, S (Ed). Insolvency and the Enterprise Act 2002.
Jordans, London, 2003, and Milman, op cit.
18 On the American and Canadian experience of consumer debt education see, inter alia: Gross, K. 
Establishing Financial Literacy Programmes for Consumer Debtors: Complex Issues on the Platter, Chapter 
17 in Consumer Bankruptcy in Global Perspective at 343–360 (I. Ramsay, J. Niemi-Kiesilainen & W. C. 
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The idea of debtor education is not popular.19 In Bankruptcy – A Fresh 
Start, financial counselling for bankrupts was mooted as a possible reform 
initiative.20 In Productivity and Enterprise it was noted that this proposal 
(as well as a number of others), “received little support and are not being 
taken forward at this time.”21 In order to combat the rise in consumer debt 
one solution could be to facilitate a programme of debtor education or 
compulsory financial counselling. This could be undertaken both before 
problems arise in terms of personal over-indebtedness and post-
bankruptcy discharge to help reduce the risk of a second bankruptcy.22

Ideally, credit responsibility should be taught at a much earlier stage than 
at the onset of insolvency or immediately after the consequences have 
come to fruition. Perhaps the incorporation of credit management 
awareness within general studies or citizenship qualifications undertaken 
during secondary education would provide one barrier to credit-misuse.  

9. At the adult stage credit providers could be given a duty to supply to 
potential debtors a ‘Credit Responsibility Pack’ or a ‘Code of Good 
Financial Behaviour’ that outlined the problems of personal over-
indebtedness and the possible outcomes of default. If the debtor does not 
read and sign the same and submit to a central register then their 
automatic discharge period could be delayed to take into account their 
earlier irresponsible approach to credit usage. Bankrupt debtors upon 
discharge could also be given the option of attending a ‘Credit 
Responsibility Day’ at which they are given education and advice to 
ensure that they do not repeat past financial mistakes.  

10. It could be argued that the current growth in bankruptcy levels has been 
caused by at worst irresponsible lending practices and at best over 
generous lending practices of credit providers. The bankruptcy procedure 
and its effect must be viewed in the wider context of the whole credit 
system. Consumer debt has risen demonstrably in the last few years. As 
Roger Oldfield observed in the R3 9th Survey of Personal Insolvency, the 
Enterprise Act 2002 reform provisions were perhaps biased towards failed 
entrepreneurs, whereas the greatest area for concern perhaps lies with 

Whitford eds., Oxford: Hart, 2003); Gross, K & Bloc-Lieb, S & Wiener, RL. Lessons from the Trenches: 
Debtor Education in Theory and Practice (2002) 7 Fordham Journal of Corporate and Financial Law 503–
524; Gross, K & Bloc-Lieb. S. Debtor Education: Making Sure a Good Idea Does Not Go Awry (2000) Norton 
Bankruptcy Law Adviser, January 2000, at 6–10.
19 It is also not new. The 1969 Payne Committee report (Report of the Committee on the Enforcement of 
Judgment Debts. London, Cm 6909) unsuccessfully recommended a form of debt counselling. 
20 Bankruptcy – A Fresh Start. Insolvency Service, DTI publication, April 2000, at paragraphs 7.19-7.21, 
noting the Canadian position where compulsory financial counselling is a condition of discharge (paragraph 
4.8).
21 Productivity and Enterprise, at paragraph 1.5.
22 Bankruptcy itself is seen as a learning process by some bankrupt respondents to the BCS 2005; for 
example, one Birmingham respondent noted, “I would say that it [bankruptcy process] certainly got me back 
on my feet, enabling me to re-build my life and it has also tought me many valuable lessons.” (Birmingham 
ref: IH. verbatim)
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consumer debtors. The BCS 2005 shows that this is still a truism. Just as 
society is concerned that if individual debtors become insolvent their 
culpability for putting themselves in that position should be investigated 
and in some cases punished, society is also concerned at the conduct of 
other parties (e.g. banks) whose actions contribute to the creation of that 
insolvent estate. This need was of course recognised by the Cork 
committee when they stated that society needs to be satisfied, “whether 
and to what extent the responsibility for the insolvency is attributable to 
someone other than the insolvent.”23 It is of course within the public 
interest to ensure that any such behaviour is identified and prohibited thus 
reducing the incidence of bankruptcy.

11. In relation to imprisonment for debt Johnson observed that: “those who 
have made the laws, have apparently supposed, that every deficiency of 
payment is the crime of the debtor. But the truth is that the creditor always 
shares the act, and often more than not shares the guilt of improper trust. 
It seldom happens that any man imprisons another but for debts which he 
suffered to be contracted in hope of advantage to himself, and for 
bargains in which he proportioned his profit to his own opinion of the 
hazard; and there is no reason why one should punish the other for a 
contract in which both concurred.”24 This point was again taken up in 1972 
when Ziegel observed; “the consumer bankrupt is not the sole author of 
his own misfortune. As often as not his creditors have substantially 
contributed to his difficulties by creating an environment in which the buy 
now, pay later syndrome has created the dominant characteristic of our 
consumer age.”25 This is an extremely important point. Are irresponsible 
lending practices partly responsible for the position of consumer 
insolvents?26 Should creditors be educated? It is an axiom of modern 
society that we have markets in both consumer and commercial credit.27

As noted above, the market in consumer credit has grown manifestly, but 
this has not been matched by similar growth in the growth of regulation or 
temperance of lending practices.28 The respondents qualifying statements 
to questions 7 and 18 of the BCS 2005 both strongly suggest that 
individuals are being extended credit which they are financially in no 
position to repay.

23 Cork Report at paragraph 1735 (d).
24 Montagu, B. Enquiries respecting the insolvent debtors bill, with opinions of Dr. Paley, Mr. Burke and Dr. 
Johnson. London, 1815, at page 520-521.
25 Ziegel, J. Consumer Bankruptcies (1972) Chitty’s Law Journal, vol.20, no.10, p.325, at page 330.
26 See further: Hosking, P & Morgan, J. The Times. “Report accuses Lloyds TSB over lending practices.” 
(10/05/05), where it is reported that, “an audit report written by the bank’s own officials accuses many 
branch staff of being motivated mainly to maximise their bonuses by giving loans, and of paying little 
attention to their customers’ circumstances.”
27 Milman at xxxiii.
28 See Cork Report, Chapter One.
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12. Terminological Difficulties

The term ‘bankruptcy’29 is a multi-faceted one which requires a brief 
exposition. The epistemological derivation of bankruptcy is, as Blackstone 
opines, derived from “the word bancus or banque, which signifies the table 
or counter of a tradesman30 and ruptus, broken; denoting thereby one 
whose shop or place of trade is broken and gone; though others rather 
choose to adopt the word “route”, which in French signifies a trace or 
track, and tell us that a bankrupt is “one who hath removed his banque, 
leaving but a trace behind.”31 Bankruptcy as understood in English legal 
parlance can be defined as a legal position or state and it exclusively 
applies to individuals.32 In a number of historical statutes, there have been 
defined ‘acts of bankruptcy’ and bankruptcy has been consequentially 
judicially defined as relating to the commission of such an act. For 
example, keeping house, fleeing the realm, and not paying one’s creditors, 
have all been characterised as acts of bankruptcy.33 If an individual is 
bankrupt, they are in a legal state or position, a normal characteristic of 
which is a complete inability to pay their debts. A number of 
consequences arise upon an incidence of bankruptcy,34 but what is 
important to this study is the effect the word has on people who become 
bankrupt.

13. Responses to the BCS 2005, particularly replies to questions 7, 17, 18, 
and 19 denote that the term still attracts stigma in England and Wales. 
Indeed, there is also strong judicial comment to this effect, e.g. “it is not as 
if bankruptcy leads to the debtor's incarceration as it might have done 150 
years ago. That is not to underplay the unpleasantness, seriousness and 

29 Radin has noted that, “the word bankrupt is a good English word deliberately Latinized from the French” 
and that the earliest instance in law of the term bankruptcy being used was in 1539 in a State Paper of that 
year (see: Radin, M. The Nature of Bankruptcy [1940] vol.89, no. I, pages 1 to 38, at page 1). It is also noted 
that More’s  Apology, c.XXI, 1533 contains a reference to the term. Bankrupt is defined in the OED as, 
‘declared in law unable to pay their debts’ from; The New Oxford Dictionary of English. Oxford University 
Press, Oxford, 1998, at page 136. ‘Bankruptcy probably means the commission of an act of bankruptcy 
followed by an adjudication’ from; James, J. Stroud’s Judicial Dictionary of Words and Phrases. 5th Edition. 
Sweet & Maxwell Ltd, London. 1986, at page 241.
30 Dufresne 1. 969.
31 Blackstone’s Commentaries, vol.II, 1829. See also; Cokes Institutes, 4 Inst 277. Honsberger opines that 
the word is derived from, “the Italian “banca rotta” which is literally “bank broken” or “bench broken”. The 
allusion is said to be to the custom of breaking the table or counter of a defaulting tradesman. This became 
the symbol of a trader’s failure” (see: Honsberger, J. The Nature of Bankruptcy and Insolvency in a 
Constitutional Perspective [1972] Osgoode Hall Law Journal, vol.10, no.1, 199-207, at page 203).
32 See: Fletcher, I.F. The Law of Insolvency. 3rd Edition. Sweet & Maxwell Ltd. London, 2002, at paragraph 
1-009.
33 See for example; ex. p. Attwater, 5 Ch.D. 30. 
34 For example, formal notice is given of the bankruptcy order in the London Gazette (Insolvency Rules 1986 
6.34 and 6.46), the bankrupt’s property (as defined by s.283 and s.436 IA 86) vests in the Trustee in 
Bankruptcy; the Trustee in Bankruptcy will distribute the proceeds derived from those assets to creditors in 
the defined manner (see ss.328, 233, 348, 176A, 386 and Schedule 6 of the IA 86); creditors lose the right 
to take individual action.
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stigma of bankruptcy.”35 Perhaps in cases of consumer insolvency it might 
be appropriate to reappraise the use of the word bankruptcy if we are to 
truly relieve and rehabilitate individuals. 

14. A renaming of the procedure under which these species of insolvent pass 
might be considered desirable. Perhaps a term such as, Personal 
Financial Protection Order (PFPO) might be considered. This PFPO
regime would be roughly analogous to the recently proposed Debt Relief 
Order in that it would provide for a scheme in the alternative to bankruptcy 
for consumer debtors,36 however the PFPO regime would ostensibly be 
exactly the same as current bankruptcy regulations for debts under 
£100,000 for non-culpable bankrupts. This name change might reduce the 
attendant issues of stigma that bankruptcy as a term still manifests in 
English Society. The term bankruptcy is exhausted in the English 
language.37 It has through five centuries of use become burdened with 
negative preconceptions and terminological confusion and it unfortunately 
still retains connotations that are not conducive to current notions of relief 
and rehabilitation. One bankrupt respondent to the survey in replying to 
whether the bankruptcy system has met her expectations observed, “Yes, 
it’s a dirty word and I feel very dirty so yes it has met my expectations.”38

As long as views such as this and those noted above in answers to 
questions 7, 18, and 19 are maintained then it is unlikely that we can 
move to a position were attitudes to the term and procedure are likely to 
change. 

15. Whilst this suggestion simply involves the employment of a euphemism39

it does move us away from the historical connotations attendant with the 
term bankruptcy. Is the continued use of the term bankruptcy with its 
historical antecedents, in an environment where we are trying to make the 
attitude to and results of the bankruptcy system not anachronistic? As well 
as modernising procedures, should we not also modify the procedure’s 
name? If we are to retain bankruptcy as a term of art it should be used as 
the Cork committee intended40 and as history has used it, namely for the 
more serious cases of personal over-indebtedness where some form of 
miscreant behaviour is extant. 

35 per Neuberger, J in West Bromwich Building Society v Crammer [2002] EWHC 2618 (Ch), [2003] BPIR 
783, at paragraph 48. See also, Coppard v Commissioners of Customs and Excise (Transcript) 23 January 
2001, at paragraph 30, where Judge Seymour QC notes, “there is, no doubt, a stigma attached to having 
been made bankrupt.”
36 See: Relief for the indebted – an alternative to bankruptcy – Summary of Responses and Government 
Reply. Insolvency Service, November 2005.
37 I am grateful to Professor David Graham QC for this point.
38 BCS 2005: Birmingham ref: DO.
39 Just as Receiving Orders became synonymous over time with bankruptcy the PFPO might also suffer the 
same fate.
40 See Cork Report at paragraph 554.
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The following division of use is therefore promulgated; retain bankruptcy in 
its current Enterprise Act 2002 state and as a term of art for serious cases 
of personal over-indebtedness (e.g. where BRO and BRU orders apply) 
on the one hand, and use the PFPO procedure for small consumer debt 
cases which are in effect now subject to the bankruptcy procedure. 

(B) The Enterprise Act 2002 and the Bankruptcy and Diligence etc 
(Scotland) Bill

16. BCS 2005 – Enterprise Act 2002

As originally envisaged, and proposed to the Insolvency Service, the BCS 
2005 survey was intended to progress as a pilot study which was very 
much in the nature of a ‘fishing expedition’. One function of the BCS 2005
was to ascertain whether the Enterprise Act 2002 had a demonstrable 
effect on the law of personal insolvency. For example, the following 
questions were put to bankrupt respondents to ascertain if the discharge 
provision changes had affected usage:

9. Were you aware that the automatic discharge period was reduced 
in 2004 from 3 years to 1 year before you began your bankruptcy 
experience?

10. How much of an influence did the reduction in the automatic 
discharge period from 3 years to 1 year have on your decision to go 
through the bankruptcy debt relief route?

13. Do you think one year before discharge is a sufficient time-period?
14. Should the automatic discharge be [longer or shorter then one 

year]?
15. What length of time do you think an individual should be adjudged

bankrupt before they receive an automatic discharge?

Please see the full BCS 2005 at pages 67 to 75, 88 to 98, and 182 to 186
for full responses to these questions. In totality the reforms do not seem to 
have affected the users of the English and Welsh provisions, as 
bankruptcy appeared to be the only viable option for these over-indebted 
individuals.
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17. Bankruptcy and Diligence etc (Scotland) Bill – points for 
consideration

Barriers to entry

The prohibitive cost of entry into the bankruptcy regime is highlighted by 
the BCS 2005 and has been cited by the Citizens Advice Bureau as an 
issue as regards the individuals who typically seek advice from them.

Entrepreneurial Focus

Do the reforms as envisaged truly help to rehabilitate the entrepreneur or 
are they more concentrated on administration and cost reform of the 
Scottish personal insolvency system? Would the insertion of a private 
residence exemption be more beneficial to the rehabilitation of 
entrepreneurs or to the promotion of entrepreneurial endeavour in the first 
instance?41

Policy Objectives

This BCS 2005 pilot project is now complete. A number of issues have 
presented themselves as being ripe for further research, e.g. (1) debtor 
education, (2) the credit environment, and (3) debtor advice. What are the 
primary aims of the Bill’s anticipated social policy changes? Are they to 
ensure a social culture of debt discharge for all insolvents both 
entrepreneurial and consumer in nature? If irresponsible lending practices 
are a major cause of personal over-indebtedness (this hypotheses will be 
tested in the expanded research – ‘credit environment’), this coupled with 
the reduction in the disadvantages of bankruptcy may lead to a position of 
unacceptable bad debt write off, i.e. people are incurring debt with no 
intention to repay.

18. Particular Provisions of the Bill

s.1 of the Bill – amendments to s.54 of the Bankruptcy (Scotland) Act 
198542

This proposed change to the 1985 Act is analogous to the change to s.279 
IA 86 that the Enterprise Act 2002 caused in relation to reduction in the 
automatic discharge period.

This proposed change to the 1985 Act is analogous to s.281A IA 86 in 
relation to bankruptcy restriction orders and bankruptcy restriction 
undertakings.

s.2 of the Bill – amendment to s.56 of the 1985 Act

41 I am grateful to Hamish Anderson for this point.
42 Hereafter referred to as the 1985 Act.
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This proposed change to the 1985 Act is analogous to s.283A IA 86 in 
relation to the bankrupt’s home and the activity/inactivity of the insolvency 
practitioners in relation to the debtor’s home.

s.17 of the Bill – insertion of new s.39A into the 1985 Act

John Tribe

Kingston Law School, Kingston University

28th February 2006
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SUBMISSION FROM PATRICK BOYDEN 

1. I am a partner in PricewaterhouseCoopers LLP having been admitted to 

partnership in 1994. I have been a licensed insolvency practitioner since 

1987. From 1973 to 1978 I was an examiner in the Insolvency Service in 

Birmingham, dealing exclusively with bankruptcies (then under The 

Bankruptcy Act 1914). From 1979 until 1994, I was employed by predecessor 

firms of PricewaterhouseCoopers LLP, again dealing mainly with 

bankruptcies. My role with the firm is to lead the Personal Insolvency team, 

not just in the practicalities of case-handling, but to formulate strategy, and to 

comment upon changes in law and trends in personal insolvency and finance.

I was responsible for the firm’s submission to the DTI on The Enterprise Bill, 

as a result of which I was quoted in Hansard, and have recently served on the 

Insolvency Service’s working party on the reform of Individual Voluntary 

Arrangements (‘IVA’s).

2. I have seen Stephen Lawson’s submission and have no comment, other 

than one of agreement, to make on his reciting of the major changes 

introduced by the Enterprise Act 2002.

3. The increases in bankruptcies and IVAs over the last three years have 

been significant and have resulted in much comment. In summary, the 

increases for the last three years (in percentage terms) have been:

Bankruptcies IVAs Total

2003 15.35 20.46 16.40

2004 28.11 41.79 31.02

2005 31.73 88.74 44.87
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4. At the end of 2005, Britons owed £1.148 trillion on their mortgages, 

personal loans and credit cards. This is almost double the amount owed on 

the first day of the 21st century and is increasing at the rate of £1 million every 

four minutes.1

During 2005, nearly 80,0002 individuals, a record, in the United Kingdom 

entered some form of statutory personal insolvency, approximately one every 

two minutes of the working day. This is also double the number that did so in 

2000.3

An estimated 55% of all credit cards in Western Europe are held by Britons, 

who owe an average of £3,304 on their cards and loans, well ahead of the 

Germans in second place who owe £2,037.4

In May 2003, Citizens Advice reported that well over a million people each 

year sought advice for debt problems, two thirds of which related to consumer 

debt. This was an increase of 47% in five years.5

In 1993, 70% of bankrupts were traders, in 2004, only 27% fell into that 

category. The majority of bankrupts in that year (77%) filed their own petitions, 

and the recent increases in bankruptcy numbers are almost entirely due to 

individuals taking that option, rather than one of their creditors doing it for 

them.6

5. There are a number of reasons for these increases, some marginal, some 

more significant. If there is one main reason, it is probably simply that Britons 

have taken on a large amount of debt – it is perhaps glib to say that 

insolvencies have doubled because consumer debt has also doubled over the 

                                                     
1 Bank of England
2 Bankruptcies, IVAs, sequestrations, Protected Trust Deeds in England, Wales, Scotland and 
Northern Ireland
3 Department of Trade and Industry (‘DTI’)
4 Datamonitor, December 2005
5 In too deep – CAB Clients’ experience of Debt (Sue Edwards, May 2003)
6 DTI
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last five years, but given that there will always be financial failure, it is likely to 

increase as lending increases.

I agree with Stephen Lawson that the Enterprise Act 2002 is not entirely to 

blame. It has been common practice in England & Wales to blame the Act, but 

bankruptcies were already increasing at a high rate before the Act came into 

force, and IVAs have increased at an even higher rate. IVAs were not 

changed at all by the Act (except for the ‘Fast Track IVA’ whose numbers are 

insignificant). In Northern Ireland and Scotland, personal insolvencies have 

also risen significantly, and neither jurisdiction was affected by the Act.

There was much comment at the time of the Act about it being a ‘debtor’s 

charter’ because of the shortening of the discharge period to a year or less. 

For the vast majority of bankrupts, this makes no difference whatsoever. 

Curbs on their power to borrow are in place through the credit reference 

agencies, and few have any desire to be company directors. The other 

restrictions of being bankrupt are insignificant and largely irrelevant to all but a 

few. A bankruptcy now is perhaps marginally ‘softer’ than under the previous 

law, but that may be set off by the threat of a bankruptcy restrictions order 

(‘BRO’). As these extend the above restrictions, which I have already 

indicated have little effect in the majority of cases, it is perhaps not much of a 

threat.

6. The comment about the introduction of the Act and the subsequent press 

interest in the rising figures have created a heightened awareness of personal 

insolvency. As it is the consumer debtor, as opposed to the trading 

community, which is suffering from financial difficulties, they do not have, or 

have not had, obvious access to those who may provide a solution. A builder 

may speak to his accountant; a clerical worker or unskilled manual worker 

probably does not know an accountant. In recent years there has been a 

growth in the number of concerns providing debt relief, either through informal 

schemes or through IVAs. Advertising on television, or on the internet, is 

widespread. Whereas in 1992, at the height of the last major recession, a 

consumer debtor would have struggled to find out who to contact for advice, 
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nowadays a free phone number is often no more than a mouse click away. A

search for ‘debt problems UK’ through Google will result in over 7 million 

results.

There is a strong feeling, especially within the personal finance industry, that 

this advertising, and the proliferation of debt advice companies, has materially 

contributed to the increase in IVA numbers. The increase in bankruptcies, as 

Mr Lawson says, is almost entirely down to those with no assets or income 

filing their own petitions as they do not suit IVAs. 

7. Stephen Lawson rightly comments that for many, a bankruptcy would seem 

to be the better option, particularly in cases where assets were minimal and 

the only funds available to creditors were payments from income. An Income 

Payment Order (‘IPO’) cannot last for more than three years: in an IVA the 

industry norm is five years. Creditors in an IVA are far more critical of income 

& expenditure accounts than the Official Receiver will be as it is they who are 

directly affected. Moreover they have the power to vote down proposals if they 

are unhappy with the offer. For that reason, payments under an IPO are less 

onerous to the debtor than under an IVA. Nonetheless, individuals opt for an 

IVA, perhaps because they still view bankruptcy as having a stigma, but more 

probably because they are sold the IVA. 

In summary, on the reasons for the increase, there has been an increased 

awareness amongst the British public of insolvency procedures, combined 

with a greater accessibility to those procedures. Along with the overall 

increase in consumer debt, these factors combine to produce the numbers we 

see now. The change in law on 1 April 2004 had little effect, although the 

perception that it was a softer option may have been an influence.

8. The profile of the average debtor is changing. The typical bankrupt is under 

40, not self-employed, just as likely to be female as male, owes around 

£60,000 to personal finance and credit card companies, and has few or no 
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assets. My fellow witness, John Tribe, will have more detailed data7 on the 

profile of a bankrupt, but my own research into 6,500 IVA debtors in 2005 

presents a similar profile, with the exception of availability of assets. By 

definition, IVA debtors have to offer something to their creditors, and usually 

that originates from income. 

There is, unfortunately, little comparative data available from earlier years. 

However, in 1993, 60% of bankrupts were self employed; by 2004 that had 

fallen to 26%, and is likely to be around 23%8 in 2005. Statistics for the years 

2002-2004 showed that whilst the 30-40 age group was the largest population 

of bankrupts, the 20-30 range was the fastest growing, its rate of increase 

being the only one that exceeded the overall increase in bankruptcies for 

those years.9

9. The Insolvency Act 1986 first introduced the concept of the IVA, but it was 

largely aimed at individuals who had specific problems – traders and 

entrepreneurs perhaps. Its gestation was in the report of The Cork Committee 

in 198210, which itself was based on data collected in prior years. Given that 

in 1974 there was only one brand of credit card available, and that debts 

owed to the provider were £38 million, it is perhaps unsurprising that no 

attempt was made to tailor insolvency law towards the consumer. There are 

now an estimated 1,300 different credit and store cards available, with debts 

of £56 billion.

The current Government issued its consultation document in 2002 based on a 

supposition that a relaxed bankruptcy regime would encourage 

entrepreneurship and lessen the stigma of bankruptcy. This was largely based 

on the regime in the USA. I quote below an extract from MBNA’s response to 

that consultation document11:

                                                     
7 Bankruptcy Courts Survey 2005 – A Pilot Study. John Tribe, Kingston Law School
8 DTI
9 Insolvency Service administrative data
10 Report of the Review Committee on Insolvency Law and Practice  (Cmnd 1982)
11 MBNA Briefing Paper on the Proposals for Personal Insolvency in the Enterprise Bill
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“MBNA is concerned that the legislation, as currently drafted:

will open up the system to abuse - the legislation must ensure that 

bankruptcy is not an easy way out of consumer debt, and that debt 

continues to be repaid where it can be repaid;

will lead to a significant increase in levels of bankruptcy.  It is vital to 

ensure that trustees/the Official Receiver are still in a position to 

investigate individual bankruptcies effectively. MBNA is concerned that, as 

the number of bankrupts rise, the legislation includes safeguards against 

‘rubber stamping’;

will lead to increased costs for consumers, who will be required to cover 

the cost of unrecoverable personal bankruptcy losses both through higher 

costs for credit, and also potentially through higher consumer prices as 

retailers and lenders pass on increased credit costs to their customers;

may in the future lead to obstacles being placed in the way of responsible 

and informed lending; for example, it is vital to ensure that details of 

personal bankruptcy remain on the file of the credit reference agencies for 

6 years following bankruptcy to allow lenders to make informed decisions 

about granting credit and acting as responsible lenders.

As with the US, a much higher proportion of bankruptcies in the UK are 

personal rather corporate (there are twice as many personal as opposed to 

corporate insolvencies in the UK, and in the US, 97% of all insolvencies are 

personal insolvencies).  The Government therefore appears to be considering 

measures which reduce the stigma of bankruptcy in order to stimulate the 

enterprise culture, which will predominantly impact on consumers rather than 

entrepreneurs.”

The Government dropped a particular clause which related only to the self-

employed as it realised, in the weight of responses, that the nature of 

bankruptcy was changing. Otherwise, the proposed legislation entered the 

statute books largely unaltered, the only significant change being the 

necessary amendments to the law on the realisation of the matrimonial home.
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10. The leniency, for want of a better term, of a country’s insolvency law is as 

much a social concern as an economic one. The DTI often comments, when 

asked about the rising numbers, that it is good that those who are 

experiencing uncontrollable debt have access to a range of solutions which 

avoids a continuing struggle. Until recently, France had no procedure 

available to non-traders akin to bankruptcy or the IVA: individuals owed the 

debt for life, and, indeed, beyond. As recently as 1805, bankruptcy was, in 

some circumstances in England and Wales, a capital offence. The USA has 

recently introduced changes designed to make bankruptcy more of a 

challenge. The difference between France and the USA is that the former has 

little in the way of credit card culture, whereas the USA probably leads the 

world. It is not coincidental that credit card usage in the UK is not dissimilar to 

that in the USA.

11. In 2002, the incidence of personal insolvency in the UK was in the order of 

1 in 1,600 head of population; in the US it was 1 in 200. In 2005, the US figure 

is much the same; in the UK it is nearer 1 in 800. It is unlikely to reach US 

numbers as there are significant differences, not least of all the homestead 

exemptions, that apply in most states. Moreover, Chapter 13 schemes are 

frequently used to gain relief from foreclosure on property by means of a 

repayment schedule to clear mortgage arrears. 

Nevertheless, short of reintroducing debtors’ prisons, it is hard to see what 

legislative changes can put the genie back in its bottle. As individuals increase 

their borrowing, more will be seeking relief from debt. As more find that relief, 

the stigma of insolvency will diminish further and whilst those of a certain 

generation would see bankruptcy as a very last resort, their children, or more 

likely their grandchildren, see it as a means to an end. 

My research showed that 83% of those entering an IVA gave as their cause of 

failure ‘expenditure in excess of income’, with only 15% citing matrimonial 

difficulties or loss of income or employment as a cause. This finding is 

supported by other research, and indicates that debtors end up in difficulty 
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because of the ‘drip’ effect of borrowing over a period, rather than a life event 

such as redundancy, ill health or divorce.

12. There are signs that consumer borrowing (other than on mortgages) is 

flattening out, but it still increased in 2005 at a rate of 9.3%. Consumer 

spending fell for the first time ever in the last quarter of 2005, and that should 

have an effect on overall debt. More individuals used debit cards, rather than 

credit cards, in the same period. It is possible that individuals simply cannot 

borrow any more, and with the tightening up of lending criteria by the major 

banks and lenders, debt may level out. It is likely though that insolvencies will 

continue to increase, possibly at the same rates as in 2005, for some time yet. 

Similar rates of increase in bankruptcies and IVAs that obtained in 2005 will 

produce over 100,000 personal insolvencies in England and Wales in this 

calendar year.

Patrick Boyden
Partner
PricewaterhouseCoopers LLP
27 February 2006
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SUBMISSION FROM STEPHEN LAWSON, MEMBER OF THE ASSOCIATION OF 
BUSINESS RECOVERY PROFESSIONALS (r3) GENERAL TECHNICAL 
COMMITTEE 
 
1. Personal Introduction  

I was admitted as a Solicitor in England and Wales in October 1969.  I am a 

Licensed Insolvency Practitioner and was first authorised so to act in 1987.  I do 

not accept appointments as office holder.  I am a member of the R3 General 

Technical Committee.  I am the author of Individual Voluntary Arrangements 

published by Jordans which, as the title suggests, is a textbook on Individual 

Voluntary Arrangements.  I am a Deputy High Court Bankruptcy Registrar.  

 

2. Unless otherwise indicated, any reference in these submission to “the Act” is a 

reference to the Insolvency Act 1986 as amended and, accordingly, reference to 

Sections are, unless otherwise indicated, reference to Sections in the Act.  

 

3. The relevant provisions of the Act with which these submissions are concerned 

were introduced by the Enterprise Act 2002 and came into force on 1 April 2004.  

With one exception, I do not propose to deal with transitional provisions.  

 

4. The principal changes to the Act brought about by the Enterprise Act 2002 can be 

summarised as follows:- 

a. Section 279 Duration   

This provides that a bankrupt is discharged from bankruptcy at the end 

of a period of one year beginning with the date on which the 

bankruptcy commences.  Previously the relevant period was three 

years.  The Section contains provision for earlier discharge if the 

Official Receiver files with the Court a notice stating that investigation 

of the conduct and affairs of the bankrupt is unnecessary or concluded.  

If such a notice is given then the bankrupt is discharged when the 

notice is filed.  It is still possible for the Official Receiver or the Trustee 

to apply to the Court for the suspension of an automatic discharge.  

This is normally done when a bankrupt has been uncooperative.  
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b. Section 281A Post-Discharge Restrictions  

Schedule 4A to the Act brings about a new regime whereby an 

application can be made to the Court by either the Secretary of State or 

the Official Receiver acting on a direction of the Secretary of State for a 

bankruptcy restriction order (BRO).  The schedule sets out the grounds 

on which a bankruptcy restriction order can be made and largely go to 

issues of “behaviour” on the part of the bankrupt.  An application has to 

be made within one year of the date on which the bankruptcy 

commences.  If an order is made, then it will last for a minimum of two 

and a maximum of 15 years.  Provision is made for the bankrupt to 

offer an undertaking to the Secretary of State.    

 

One of the principal reasons for the introduction of BROs was to 

reassure the public about the risks posed by early discharge and the 

provisions are designed to provide a degree of balance in applying 

BROs to those bankrupts deemed not to have been “honest”.   The 

effect of a bankruptcy restriction order can be summarised as follows:-

  

 

i. to prevent a person subject to such an order acting as a receiver 

or manager of a company; 

ii. to extend to such a person the general prohibition relating to 

obtaining credit and doing business; 

iii. to prevent the debtor from acting as an Insolvency Practitioner, 

and 

iv. to prevent the person from acting as a director of a company or 

being directly or indirectly involved in the promotion, formation or 

management of a company without the leave of the Court.  

 

c. Section 289 Investigatory Duties of Official Receiver  

These provisions in effect remove the previous mandatory obligation to 

investigate all bankruptcies and the Official Receiver is now able to 

conclude that such an investigation is unnecessary.   
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This Section is clearly relevant as regards what is said above regarding 

early discharge.  

 

d. Section 283A Bankrupt’s Home Ceasing to form part of the Bankruptcy 

Estate  

This introduces what is commonly known as a “use it or lose it” 

provision, whereby if appropriate action is not taken before the end of 

three years beginning with the date of commencement of the 

bankruptcy, to realise the bankrupt’s interest in a dwelling house which 

at the date of the bankruptcy was the sole or principal residence of the 

bankrupt, the bankrupt’s spouse or civil partner or a former spouse or 

former civil partner of the bankrupt, then such interest will cease to be 

comprised in the bankrupt’s estate and will re-vest in the bankrupt.  

Transitional provisions contained in the Enterprise Act impose a similar 

regime in respect of bankruptcies subsisting as at 1 April 2004 with the 

effect that the relevant three year period runs from that date.  

 

e. Sections 310 – 310A Income Payment Orders and Income Payment 

Agreements  

Section 310A relating to Income Payment Agreements was introduced 

by the Enterprise Act and is designed to put into place a legally binding 

income payment scheme without the need for a formal court order.  

Both orders and agreements are capable of variation.  Both can run for 

a maximum of three years and, obviously, may end after discharge.  An 

application for an income payment order can only be made on 

application by the Trustee in Bankruptcy and must be made before 

discharge.  

 

f. Section 313A Low Value Home:  Application for Sale, Possesson or 

Charge 

This provision applies to a dwelling house with the same definition as in 

Section 283A and provides that if an application is made to the court 

for an order for possession of the property or for its sale or for a charge 

under Section 313, then the court must dismiss the application if the 
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value of the interest is below the prescribed amount which currently is 

£1,000.  

 

g. Section 263A Fast Track Voluntary Arrangements  

This is yet another IVA variant available only to an undischarged 

bankrupt the main purpose of which is to allow, in a suitable case, the 

Official Receiver to put forward an IVA which, if agreed, will supersede 

the bankruptcy and lead to the annulment of the bankruptcy order.  

Unlike other IVA procedures, creditors have no right to propose 

modifications and no creditors’ meeting is held.  Creditors are simply 

presented with the proposal and have the opportunity to vote for and 

against by way of a paper vote.  

 

5. Statistical Observations  

I anticipate that the bulk of relevant statistical information will be supplied to 

the Committee by the Insolvency Service.  It is, however, common 

knowledge that the number of individual insolvency in England and Wales 

has increased significantly since the beginning of 2003 and that, since the 

beginning of 2004, there has been a quite dramatic increase in individual 

insolvency.  It is, however, important to note that the most recent increase 

has related both to bankruptcy and IVAs and has happened at a time when 

there has been widespread concern as to the increased level in consumer 

debt.  

 

6. Comment  

It will be seen from the summary that I have set out above as regards the 

principal changes brought about by the Insolvency Act 1986, that they can be 

largely grouped into three specific areas which I will deal with in turn.  

 

a. Provisions relating to duration of the bankruptcy and matters relating to 

the bankrupt’s conduct.  

There is a commonly held view that bankruptcy has now been made 

“easy” and certainly it has to be said that the existing bankruptcy 

regime, as regards duration and the disabilities that go with being an 
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undischarged bankrupt, are now less harsh than was previously the 

case under the Act and significantly less harsh than was the provision 

under the 1914 Bankruptcy Act as amended.  This does not, however, 

mean that bankruptcy is necessarily an easy option.  Irrespective of the 

duration of the bankruptcy, the bankrupt will still lose his property which 

forms part of his estate as defined by Section 283 of the Act.  He is still 

liable for an income payment order or income payment agreement 

which will still last for three years.  If his conduct is such, he will be 

liable to have a bankruptcy restriction order made against him.    

 

Notwithstanding early discharge and the removal of bankruptcy 

disabilities, the former bankrupt may still, in practical terms, have 

difficulty in obtaining credit and a mortgage.  The bankrupt still remains 

liable, even after discharge, to fulfil all the duties and obligations that 

he has to the Official Receiver and the Trustee.    

 

One possible advantage to the bankrupt of the new provisions is that 

he will now be at risk for a shorter period of time as regards after-

acquired property as dealt with in Sections 307 to 309 of the Act.  After-

acquired property cannot be claimed if the property interest devolves 

on the bankrupt after discharge.  In practical terms, this probably does 

not prejudice creditor interest in that bankruptcy estates which benefit 

from after-acquired property are few and far between.  The sort of 

asset which normally constitutes after acquired property would be a 

pools or lottery win or, more commonly, an inheritance.  As regards the 

latter, most debtors who take advice prior to bankruptcy will ensure that 

those who are likely to confer benefits upon them by will, change their 

wills.    

 

The shortening of the duration period has in a number of limited cases 

adversely affected debtors because a debtor who is discharged from 

bankruptcy cannot promote an IVA in respect of the bankruptcy debts 

from which he is discharged from personal liability on discharge from 

bankruptcy.  
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It is understood that there have been a number of cases where 

bankrupts have obtained discharge before the end of the one year 

period.  It is also understood that there have been a considerable 

number of applications for BROs and a considerable number of 

bankruptcy restriction undertakings have been given.  

 

It is probably too early to judge the impact of the BRO regime.  Only 

time will tell how effective it is and how practical it is to enforce the 

regime.  One suspects, and this can only be a suspicion, that there will 

be a significant number of cases where persons subject to a BRO 

obtain credit in circumstances when they shouldn’t.  In this respect, 

much will depend on the nature of enquiries that are made by lenders.  

  

As regards the provisions relating to the management of limited 

companies, this again is something which is likely to be honoured in its 

breach having regard, under the old regime, to the not uncommon 

situation of an undischarged bankrupt hiding behind a third party and, 

in effect, through that third party controlling or actively managing a 

company.  A not uncommon situation is a “husband and wife situation” 

whereby the husband being bankrupt carries on his former business 

through a limited company of which his wife or other relative or 

associate is the only director.  Whilst some of these case have been 

detected and resulted in prosecution the feeling that one is left with in 

practice is the vast majority of persons have, frankly, “got away with it”, 

although in fairness one should point out that there is a widespread 

degree of ignorance as to the effect of bankruptcy and the law relating 

to shadow directors.  

 

b. The Matrimonial Home  

The recession of the early 1990s led to a large number of bankruptcies 

where there were no or minimal assets and the bankrupt’s interest in 

the matrimonial home was subject to a negative equity.  Many of these 

cases were not dealt with at the time and left to fester.  With the rise in 

212



7. 
 

 

property values, properties formerly subject to negative equity acquired 

not inconsiderable positive equities resulting in applications being 

made by Trustees for orders for possession and sale many years after 

the bankruptcy and many years after the bankrupt’s discharge.  It is by 

no means uncommon to find cases where the bankruptcy order was 

made in 1991 or 1992 now coming before the court.  One can readily 

understand the dismay that this has caused to many bankrupts (and 

hardship) especially where they were in ignorance of the correct legal 

position.  Despite the fact that the Insolvency Service increasingly 

adopted the practice of explaining the position to bankrupts, many 

thought that their property was safe once they were discharged.  The 

situation has, to some extent, been aggravated by virtue of the fact that 

debtors in this situation are unable to promote an IVA.  This problem 

helped swell the mail received by Members of Parliament and, late in 

the day, the provisions that we now have as Section 283A and Section 

313A found their way into the legislation.  The proposals are to be 

welcomed and should mean that there should be no repetition of the 

problems that have arisen as of late unless, of course, during the three 

year period which now applies, there is a marked increase in the value 

of the debtor’s equity in the property.  The existing legislation in fact 

gives little comfort to those subject to a pre 1 April 2004 bankruptcy 

because of the transitional provisions.   

 

c. Fast Track IVAs  

It is understood that the take up to date has been extremely minimal.  

The Insolvency Service are currently giving thought to the introduction 

of yet another form of IVA known, currently, as a simple IVA (SIVA).  

The proposals which have been tabled so far, for discussion, are 

eminently sensible and are largely aimed at consumer debt cases and 

seek to introduce a simpler and less expensive procedure than that 

which exists as regards most IVAs under the current regime.  
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7. The Increase in Personal Insolvency  
It is tempting to say that the increase in bankruptcy is as a result of the less 

harsh regime introduced by the 2004 Act.  This may be correct to an extent 

but it is certainly not the whole of the story.  The fact that running parallel with 

the increase in bankruptcies there has been an increase in IVAs, indicates 

that there has been an increase in insolvency generally and that cannot be 

attributed wholly to an easier bankruptcy regime.  Probably the principal 

cause of the increase in personal insolvency is the increased level of 

consumer debt and the inability of many to cope with the debt that they take 

on.  

 

It must, however, be recognised that, for many debtors, bankruptcy is now a 

far more palatable option than previously was the case, if only for the fact 

that the period of bankruptcy has been reduced to one year.  If a debtor who 

has no capital assets to lose in a bankruptcy and whose employment is not in 

jeopardy is faced with the option of bankruptcy or an IVA, many will certainly 

opt for bankruptcy and, indeed, if given best advice by a professional adviser 

would certainly opt for bankruptcy.  In bankruptcy, the bankrupt is entitled to 

retain a fairly wide category of assets as defined within Section 283 of the 

Act which includes, not only the traditional exempt property such as tools of 

trade and basic household equipment, but also virtually all types of 

residential tenancies and, as a result of amending legislation, virtually all 

pensions.  If such a debtor is faced with a straight choice of bankruptcy or an 

IVA he may well opt for bankruptcy as, with an IVA, the creditors may well 

seek to force the bankrupt to realise for their benefit whatever tax free lump 

sum is available under any personal pension policy and, more to the point, 

will almost certainly seek contributions out of income at a higher rate and for 

a longer period of time than would be the case in bankruptcy.   
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By way of simple example, a bankrupt who might have a surplus of £400 of 

income over expenditure per month might find that he would be subject to an 

income payment order at £200 - £250 per month for three years but in an IVA 

have creditors demanding up to £400 per month for five years with provision 

for annual review.    

 

Indeed, it is not only the bankrupt with no capital assets who might now find 

himself “better off” bankrupt than in an IVA.  If, for example, his only capital 

asset is his interest in the matrimonial home, then if the value of that interest 

is such that he can, often with family assistance, buy out the Trustee at an 

early stage then he too, commercially, will be better off in bankruptcy than in 

an IVA.    

 

Notwithstanding this, it still needs to be recognised that many people, for a 

variety of reasons, wish to avoid bankruptcy and promote IVAs even though, 

in pure commercial terms they might, in the short term, be better off in 

bankruptcy.  

 

Unquestionably, there has been a considerable increase in the level of debtor 

petitions.  My own experience of this is not only in advising debtors but largely 

in dealing with debtor petitions when sitting as a Deputy Registrar.  Whereas 

a year or so ago on an average day when sitting, one might have had four or 

five debtor petitions to deal with, now it is not uncommon to have at least 20 

per sitting.  Whilst one cannot generalise it is, nevertheless, my experience 

that the overwhelming majority of these petitions are by people who have no 

capital assets whatsoever, are on low income or unemployed, frequently have 

suffered a recent relationship breakdown and have incurred a level of 

consumer debt that they simply cannot cope with.  Frankly, I find it disturbing, 

to say the least, to see how much people on low income can, in fact, borrow 

from banks and credit card companies.  I recently dealt with a case where a 

single mother with three children and living on benefit had total credit card 

liabilities of some £80,000 spread between approximately 20 different credit 

cards.  Quite how this situation arose, I do not know.  
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Another interesting feature that I at least have observed is that, whereas in 

the past many, if not most, debtors filing their own petition where “middle-

aged” and were doing so as a result of business failure, there is now a 

disturbing increase in the number of debtors in their 20s and early 30s and 

whose liabilities have nothing to do with business but are just credit card and 

similar liabilities.  There is, therefore, the suggestion that some may adopt a 

hedonistic lifestyle, not on the basis of buy now and pay later but acquire now 

and file later. 

 

 

Dated this 28th day of February 2006   

 

 

…………………………………………………. 

Stephen Lawson 
 
���� 
Senate Court 
Southernhay Gardens 
Exeter 
EX1 1NT 
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SUBMISSION FROM SCOTTISH ENTERPRISE AND HIGHLAND AND 
ISLANDS ENTERPRISE

COMMENTS ON THE 
BANKRUPTCY AND DILIGENCE ETC. (SCOTLAND) BILL

This paper is offered by Scottish Enterprise (SE) and Highlands & Islands 
Enterprise (HIE) as a contribution to the debate on the likely impact of the 
changes contained in the Bankruptcy and Diligence etc. (Scotland) Bill. The
paper is presented in advance of the Enterprise & Culture Committee’s
evidence session as part of the Stage 1 scrutiny of the general principles of
the Bankruptcy and Diligence etc. (Scotland) Bill

Rather than commenting on the technical details of the Bankruptcy Bill, we 
wish to limit our comments to those aspects of the proposed Bill which are of 
greatest relevance to the Enterprise Networks’ remit: the wider issues of the 
potential impact on growing businesses and economic development. 

Our comments focus on three particular questions arising from consideration 
of the Bankruptcy Bill:

i) that inadequacies in Scotland’s Bankruptcy legislation has acted as a 
constraint on business growth;

ii) that the current three-year period of sequestration is too long and prevents 
people from moving on – including preventing entrepreneurs from forming 
new businesses; and 

iii) that Scottish businesses are being put at a competitive disadvantage with 
businesses in England and Wales, due to recent changes in the 
Bankruptcy legislation there.

While making these comments, it is recognised that the legislation needs to 
balance various issues, including the different needs and interests of all of 
those affected by a debtor’s inability to pay.  There is also a need to protect 
against abuse of the system by unscrupulous debtors and to provide sufficient 
safeguards for debtors with no income and no assets.

The Degree to which Bankruptcy Law affects Growing Business

In recent months, SE carried out a wide-ranging review of business growth 
issues, as part of the preparation of our new Growing Business Strategy, 
completed in late 2005.  A briefing on this activity was given earlier, as part of 
our submission to the Enterprise & Culture Committee’s Inquiry on Business 
Growth1. Likewise, HIE’s written submission to the Enterprise & Culture 
Committee’s Inquiry on Business Growth also contained comments relevant to 
these issues.
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While much of this work focused in the kinds of interventions undertaken by 
agencies like SE and HIE, there was little direct evidence in the research we 
conducted to suggest that Bankruptcy legislation was a major constraint on 
the growth of business on Scotland.

What constraints there are on business growth relate more to the wider 
business environment that supports business related to issues such as 

access to development finance and investment;
the labour market, in terms of access to a skilled workforce; 
the effectiveness of communications networks, including web, 
telecommunications and transport linkages;
the physical infrastructure, in terms of the availability of property and the 
efficiency of the property market; and
the quality of business support that is available, both from private-sector 
and public sector providers.  

Other determinants of growth are more ‘internal’ to businesses, relating to 
how effectively Scottish companies address key issues such as 

Leadership
Innovation
Marketing – including Internationalisation
Workforce Development

Reflecting this, SE and HIE have developed a range of interventions, both to 
address key issues within Growing Businesses and to improve the 
environment that supports Growing Businesses.   Crucial to this are the 
important role played in terms of the development of Scotland’s key industries, 
and the exploitation of key synergies at the local level, in SE’s area through 
the development of a stronger “metropolitan region” perspective.

An important part of the environment that supports Growing Business is the 
regulatory system.  This includes taxation, regulation, and the operation of 
other elements of public policy, such as planning.  The Bankruptcy Bill will 
form part of this environment. 

Reflecting this, SE sees no clear effect arising from Bankruptcy Legislation in 
terms of the impact on the performance of Growing Businesses.  In our view, 
the internal performance issues for businesses and wider business 
environmental factors are far more significant as determinants of business 
growth performance.  Generally speaking, the legislative environment for 
Growing Business in Scotland, as part of the UK, compares favourably with 
other countries.
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The Effects of Bankruptcy Legislation on Entrepreneurship 

As is recognised in the legislation, most bankruptcies – and much of the 
recent increase in the number of bankruptcies – are personal, rather than 
corporate.  It is more likely, therefore, that any effects arising from bankruptcy 
legislation will be in terms of the impact on the behaviour of individuals rather 
than businesses.  

This is likely to occur if the Bankruptcy Legislation acts to deter individuals 
from starting further businesses, following the failure of a previous venture.   
This may take effect if the legal constraints on re-entering the market are 
over-stringent.  

They may also occur for social reasons – for instance if the perception of 
being involved in a failed business venture makes it harder to start another 
business, because of difficulties in appearing ‘credible’ to potential funders, 
customers or employees, because of negative attitudes towards business 
failure and/or personal bankruptcy.

While there is evidence that fear of getting into debt is perceived as a 
significant barrier to business start-up, there is little to suggest that a fear of 
bankruptcy – or worries over its consequences – is a significant element of 
this.  Nor is there evidence that these barriers are any greater in Scotland 
than elsewhere in the UK.  In the 2003 Household Survey of 
Entrepreneurship, among those thinking of starting a business “Fear of getting 
into debt” was mentioned by 25% of respondees as a barrier that might stop 
people from starting a business; but this was behind “Getting the Finance for 
the business” (41%) – the biggest perceived constraint – and compared with 
only 12% for “the chance that your business might fail”.  This compares with 
similar figures in England, of 39% for getting the finance for the business and 
23% for fear of getting into debt2.

Therefore, it is unlikely that bankruptcy regulations, or perceptions over their 
impact are likely to be a major cause of Scotland’s long-standing low business 
birthrate.  

Where there may be an effect, however, is in terms of the ability of 
entrepreneurs to recover from personal bankruptcy, following a failed 
business venture.

There is considerable evidence that start-up by “repeat” entrepreneurs is a
significant feature of “entrepreneurial dynamism”. A disproportionate amount 
of the benefits arising from entrepreneurship are derived from those 
entrepreneurs who start more than one business – the so-called ‘serial’ 
entrepreneurs.

For instance, a study sponsored by SE in 2003, by a team from the 
Universities of Nottingham and Stirling, found that around 43% of 
entrepreneurs in the sample had started more than one business.  Of these,
18.6% were defined as “serial” entrepreneurs, who started a sequence of 
more than one business; 24.9% were defined as “portfolio” entrepreneurs –
entrepreneurs running, or holding stakes in, multiple businesses 
simultaneously3.
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This research suggested that portfolio and serial entrepreneurs tended to run 
larger, more sophisticated businesses than “novice” (first-time) entrepreneurs, 
with higher sales, larger employment and better growth performance.  The 
reported employment growth was more significant for ‘portfolio’ entrepreneurs 
(71% over five years), compared with both ‘serial’ entrepreneurs (24%) and 
‘novice’ entrepreneurs (24%).  

The average sales revenue of businesses owned by portfolio entrepreneurs 
(£1.4m) was significantly higher than for serial entrepreneurs (£334,000) and 
novice entrepreneurs (£208,000).  As the research suggested, it is the 
learning and “search” skills that the portfolio entrepreneurs employ that make 
the biggest difference to their enhanced performance.  This includes learning 
from previous ventures that have failed4

The attempt, through the reforms contained in the Bankruptcy Bill, to assist in 
the ability of entrepreneurs to ‘recover’ and get back into business more 
quickly following a personal bankruptcy is therefore likely to assist in the 
process of generating more ‘serial’ and ‘portfolio’ entrepreneurs.  For this 
reason, it is Scottish Enterprise’s and HIE’s view that the attempts to 
modernise the bankruptcy process – for instance by reducing the period of 
sequestration to one year is likely to have a beneficial impact on the economy, 
by acting to stimulate both entrepreneurship and business growth.

This impact is likely to be helped by wider evidence of an improving
environment for entrepreneurship in Scotland.  For instance, the latest Global 
Entrepreneurship Monitor (GEM) Survey reports a reduction in the gap in 
terms of “Total Entrepreneurial Activity” between Scotland and the rest of the 
UK5.  This accompanies evidence of an improvement in the attitudes to 
entrepreneurship in Scotland in recent years, where attitudes to entrepreneurs 
in Scotland are now broadly in line with those in England6 – in marked 
contrast with the evidence in the 1990s7.

This suggests the ‘social’ effect of personal bankruptcy may also have 
lessened for entrepreneurs in Scotland, as the more negative attitudes 
towards entrepreneurs seems to have improved, compared with other parts of 
the UK.

Are Scottish businesses being put at a competitive disadvantage with 
businesses in England and Wales?

In our view, the objective in the Bankruptcy Bill of achieving parity with the 
regulatory regime in England and Wales is likely to have a positive, if small,
effect.  Greater consistency in legislation with the rest of the UK is likely to be 
of benefit to business in Scotland – particularly growing businesses more 
likely to be competing in markets outside Scotland.

However, given our view that the impact in terms of bankruptcy regulations on 
the growth performance of businesses is small, we would argue that this effect 
is likely to be low in the short- to medium-term.  Since most of the impact will 
be in terms of personal bankruptcy, any impact will be mostly in terms of the 
effects on entrepreneurship, which would occur over the longer-term.
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Conclusions

In the view of the Enterprise Networks, the principles underlying the changes 
in Scotland’s bankruptcy regulations, reflected in the Bankruptcy and 
Diligence etc. (Scotland) Bill, are sound.  In principle, the objective of seeking 
to modernise the system, balancing the need to support the recovery of 
debtors while discouraging unscrupulous behaviour is valid, as is the attempt 
to reduce inconsistencies between the approach in Scotland and the rest of 
the UK.  However, it should be recognised that the impact in terms of 
businesses growth is likely to be relatively small, occurring only over the 
longer-term.  The main reason for this is that bankruptcy legislation is a 
comparatively small issue in terms of the overall environment for business 
growth.

Where there may be an effect is on the degree of repeat entrepreneurship.  
Given the importance of entrepreneurship and of business start-up as 
economic development priorities for Scotland, these effects may turn out to be 
more significant in Scotland than elsewhere. For this reason, Scottish 
Enterprise and HIE strongly support the attempt to improve the regulations by 
assisting the recovery of debtors from bankruptcy, for instance by reducing 
the period of sequestration from three years to twelve months.  This is likely to 
assist the process of encouraging repeat entrepreneurs to move on, 
establishing additional businesses.

February 2006
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Scottish Parliament

Enterprise and Culture 
Committee

Tuesday 7 March 2006

[THE CONVENER opened the meeting at 14:04]

Bankruptcy and Diligence etc
(Scotland) Bill: Stage 1

The Convener (Alex Neil): I welcome 
everybody to the sixth meeting of the Enterprise 
and Culture Committee in 2006. We have received 
apologies from Richard Baker and Susan Deacon. 
I remind everybody to switch off their mobile 
phones.

Item 1 is stage 1 consideration of the 
Bankruptcy and Diligence etc (Scotland) Bill. We 
will now receive a briefing from our adviser, 
Nicholas Grier.

Nicholas Grier (Adviser): I hope that the 
witnesses will not mind if I brief the committee as a 
Scotsman talking about the English Enterprise Act 
2002—I hope that you will overlook my 
impertinence. 

The Enterprise Act 2002 is in some respects 
similar to the Bankruptcy and Diligence etc 
(Scotland) Bill. In particular, the 2002 act has 
reduced the period of bankruptcy from three years 
to one year in England, which is what we are 
proposing to do here. The aim of the act was, 
among other things, to stimulate enterprise—the 
hope being that if people were bankrupt for only 
one year, they would thereafter be in a position to 
set up new businesses and start afresh. It was 
also hoped that the act would remove the stigma 
of bankruptcy. It appears that the 2002 act has not 
made a huge difference to entrepreneurs, and 
there is evidence both for and against the act’s 
having done anything to get rid of the stigma of 
bankruptcy. Before us is Mr Tribe, who has done a 
lot of work on the actual effects of bankruptcy on 
debtors and on what the experience is like for 
them. No doubt, we will hear more about that.

The 2002 act introduced bankruptcy restrictions 
orders. Such orders are proposed for Scotland, so 
it would be interesting to hear what the witnesses 
have to say about their effects and, indeed, their 
effectiveness. The Government was, when the 
Enterprise Bill was passed, unaware that 
bankruptcy was going to be much more favoured 
by consumer debtors than by business debtors—I 
think that that took the Government slightly by 
surprise. It certainly resulted in a lot of criticism in 
the press, and people said that the act had made 

debtors much less responsible without necessarily 
doing very much for enterprise, which may or may 
not be the case. There were certainly many more 
bankrupts after the passing of the act, although 
that is not necessarily the fault of the legislation. 
The statistics suggest that the number of 
bankruptcies and individual voluntary 
arrangements was going up anyway—they were 
also rising in Scotland and Northern Ireland, which 
are not covered by the act. There was a rising tide 
of bankruptcy generally that was not restricted to 
England. It is therefore perhaps a little bit unfair to 
blame the greater number of bankrupts on the 
2002 act.

Mr Tribe has done research on who is the 
average debtor applying for bankruptcy. At the risk 
of taking words out of his mouth, I say that he 
drew the conclusion that the average bankrupt 
debtor is male, aged between 20 and 40 and 
employed, but does not own his own home, does 
not have very good communication skills and has 
allowed consumer and other spending to get out of 
control. As I understand it, the research indicates 
that business debtors do not form nearly as large 
a proportion of those who become bankrupt as do 
consumer debtors. Mr Tribe established that most 
debtors who had been made bankrupt would 
never go through the experience again. It is a 
salutary experience, and the number of people 
who would wish to be in that position is very small. 
The Enterprise Act 2002 does not appear to have 
sorted out the problems of NINA debtors—the no 
income, no assets debtors. As I have mentioned 
before, a group in England is examining the New 
Zealand legislation with respect to whether 
something can be done for NINA debtors. So far, 
the 2002 act does not seem to be doing anything 
for them. 

It would appear that the 2002 act has not, for 
reasons that have been discussed around the 
committee table before, made life significantly 
better for entrepreneurs. That is mainly because 
most entrepreneurs do not trade in their own 
names, but through limited companies. It is the 
company that goes bust, rather than the individual. 
It is arguable whether the aim of the Enterprise Act 
2002—to stimulate enterprise for sole traders and 
so on—has resulted in any difference. That is just 
about all that I should like to say for the time 
being. 

The Convener: That, together with the paper 
that you submitted, was very helpful. I invite 
questions or comments from members. I suppose 
that one recommendation could be to track down 
every 20 to 40-year old male who is employed, but 
who does not own their own home, and who has 
poor communication skills. That would solve the 
problem.

Christine May (Central Fife) (Lab): What would 
we do with them?
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Murdo Fraser (Mid Scotland and Fife) (Con): 
We could elect them to Parliament.

The Convener: I am glad that I am over 40 and 
you are under 40, Murdo.

Murdo Fraser: Sadly, I am no longer under 40.

Shiona Baird (North East Scotland) (Green): I 
meant to check this myself—I probably have the 
evidence on this somewhere—but do individual 
voluntary arrangements apply only in England?

Nicholas Grier: They apply in England, Wales 
and Northern Ireland.

Shiona Baird: What is our equivalent?

Nicholas Grier: Broadly speaking, our 
equivalent is the trust deed.

Shiona Baird: The protected trust deed?

Nicholas Grier: Yes. We do not have an exact 
equivalent, but the protected trust deed is the 
nearest thing.

The Convener: As there are no other questions 
we will move to item 2, which is still on the 
Bankruptcy and Diligence etc (Scotland) Bill. I 
welcome from south of the border a strong team of 
experts. I ask Mike Norris, who is the head of 
policy at the Insolvency Service, to introduce the 
team and to make a few remarks to supplement 
the submissions that we have received.

Mr Mike Norris (Insolvency Service): On 
behalf of myself and the other witnesses, I thank 
the committee for the opportunity to come up and 
give evidence; I hope that it will be useful to the 
committee.

As the convener said, I am the director of policy 
at the Insolvency Service. Part of my role was to 
head the team that took the personal insolvency 
part of the Enterprise Act 2002 through 
Parliament. My team is now tasked with evaluating 
the effects of that legislation, so I have been part 
of the process since about 2000 when the original 
consultation took place.

Stephen Lawson is a lawyer who specialises in 
insolvency and is also a part-time deputy
bankruptcy registrar in England and Wales. John 
Tribe has been mentioned; he is the academic at 
Kingston University who undertook the research 
on our behalf. Pat Boyden is an insolvency 
practitioner with PricewaterhouseCoopers—I 
suspect that he has more years’ experience of 
insolvency than he would care to remember.

Each of us will speak for a couple of minutes 
about our own submission. If it is okay with you, 
we will keep our comments brief to leave as much 
time as possible for members of the committee to
ask us questions.

The Convener: No problem.

Mr Norris: On my submission, the only specific 
measure within the Enterprise Act 2002 to which I 
will refer—members can examine the other figures 
at their leisure—is bankruptcy restrictions orders, 
because Mr Grier referred to the issue in his 
introduction. The take-up of bankruptcy restrictions 
orders was slow: in the first year there were only 
22 orders. However, that is because misconduct 
could not be retrospective. The commencement of 
the act was on 1 April 2004. In order to get a 
bankruptcy restrictions order or undertaking 
against an individual, the misconduct had to occur 
after the commencement date, so there was 
always going to be a low initial take-up.

As my submission indicates, the figure is 
increasing this year. There have been 529 BROs 
so far in the 10 months to January this year and 
the figure is continuing to pick up. As is shown in 
the first table in my submission, the average 
period of restriction is about four and a half years. 
The second table in my submission, about the 
main areas of allegations, indicates that the most 
common allegation is
“Incurring debt without reasonable prospect of payment”.

When the Enterprise Bill went through 
Parliament, concerns were expressed that the 
bankruptcy restrictions orders provisions would in 
some way affect entrepreneurship because they 
would be targeted at tradesmen and businessmen. 
In fact, the vast majority of bankruptcy restrictions 
orders or undertakings have been against 
consumer debtors. I thought that it would be useful 
to bring that point to the committee’s attention.

The other two points that I will concentrate on 
are the obvious ones. One relates to an 
accusation that was levelled at the provisions 
during the passage of the bill and in the aftermath 
of its being passed. A story appeared in the press 
that the provisions would offer an easy way out for 
debtors, but I stress that they do not offer an easy 
way out. Although the reduction of the discharge 
period from three years to one year has reduced 
the discharge period to a third of what it was, the 
consequences of going bankrupt have hardly 
changed. The bankrupt person will still lose their 
assets and could still lose their home. In fact, the 
provisions under which we take surplus income 
from the bankrupt have been strengthened and 
there is still an adverse effect on the person’s 
credit references. With the benefit of hindsight, I 
am concerned that we were perhaps not 
aggressive enough in defending the line and in 
making it clear to people that the new bankruptcy 
regime is not easy: it is still very harsh.

The big question is whether the Enterprise Act 
2002 is driving numbers. I argue strongly that it is 
not, although it would be naive to say that it is 
having no effect. I am sure that it is having an 
effect, but that it is not the predominant driver of 
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numbers. Reference has been made to the 
increase in Scottish sequestrations and to 
increases in the figures in Northern Ireland, and in 
England and Wales the increase in IVAs far 
outstrips the increase in bankruptcies. None of 
those figures has been changed by the 2002 act.

There is a body of research that is principally 
American, although an increasing number of 
academics over here are researching the matter, 
which shows that the biggest drivers of numbers
are economic factors, the most significant of which 
is debt. In July 2004 we went past the £1 trillion of 
debt mark in the UK. If £1 trillion has been lent to 
people, we should expect some of them to go 
bust.

14:15
My final point is about the level of 

entrepreneurship, which is not particularly well 
known at the moment. John Armour of the 
University of Cambridge conducted research on 
the effects of bankruptcy on levels of 
entrepreneurship. It was comparative research 
that covered the 15 European Community 
countries—before the recent accessions—and the 
United States. There is strong evidence that the 
severity of a bankruptcy regime has a significant 
effect on levels of entrepreneurship. The proxy for 
severity was the discharge period. It is difficult to 
find something that is common to 15 European 
regimes; discharge is the one thing that is 
common to them.

The Convener: It would be useful if we could 
get at least a summary of that report.

Mr Norris: I can let Seán Wixted have a copy.

Stephen Lawson (Association of Business 
Recovery Professionals): I support and endorse 
all that Mike Norris has said. On the question 
about what is driving numbers, I certainly do not 
think that the provisions of the Enterprise Act 2002 
on the duration of bankruptcy have had any 
material effect on the increase in bankruptcies, 
with the possible exception that one does tend to 
find that a number of people who in the past might 
have opted to go down the individual voluntary 
arrangement route now prefer to go down the 
bankruptcy route. As I said in my paper, there are 
a number of reasons why it might be in the 
interests of the debtor to do that, not the least of 
which is that they are susceptible to having to pay 
contributions out of their income for longer with a 
voluntary arrangement than they are with 
bankruptcy.

I do not think that the Enterprise Act 2002 has 
driven up the number of bankruptcies. My view, 
which is based on examination of cases both as 
an adviser and as a deputy bankruptcy judge in 
the High Court, is that the increase is a result of 

the increase in consumer debt and the number of 
people who cannot cope with it. On an average 
day in the High Court in London, one would see 
about 20 cases of debtors, whereas a couple of 
years ago there would be four or five on an 
average registrar’s list. There might be between 
three and six registrars sitting in the High Court on 
any given day. I am talking just about the High 
Court in London—not the High Court in other 
areas in England and Wales or the county courts, 
which deal with an enormous amount of 
insolvency.

It is difficult to see that any of the debtors in 
such cases are in any sense entrepreneurs. They 
fit into the perspective that has been given of 
males aged 20 to 40—the average age of debtors 
must be coming down. They certainly have no 
capital assets or assets that they are going to lose 
in bankruptcy. Some are unemployed but many 
are employed and certainly have debts that are 
out of control. In the overwhelming majority of 
cases, the debts are consumer debts from endless 
credit cards that have hit the limit, and with which 
the debtor can no longer cope.

From my experience, mainly from advising 
people who are contemplating bankruptcy or an 
individual voluntary arrangement, the majority do 
not feel that there is any great stigma attached to 
bankruptcy. When I started in practice, it was 
undoubtedly the case that there was stigma 
attached to bankruptcy. Forty years ago, the 
overwhelming majority of people who went 
bankrupt did so as a result of failure in business, 
and one can readily understand how that category 
of debtor would feel stigmatised. However, when 
what one is doing in going bankrupt is, in effect, 
having tens of thousands of pounds worth of 
consumer debt written off, I do not think that there 
is a great feeling of stigma for the average debtor.

John Tribe (Kingston University Centre for 
Insolvency Law and Policy): I would reiterate the 
points that have been made by both my 
colleagues. The perception of the discharge 
provisions and their reduction has not had a 
marked effect on the users of the system. I refer 
the committee to page 2 of my submission, which 
contains bullet-point headings for some of the 
conclusions of the bankruptcy courts survey. It 
was usual among respondents that they had 
progressed into the system through a long 
accumulation of personal overindebtedness, and 
the majority of them were consumer debtors. 

As Mike Norris suggested, the Enterprise Act 
2002 changes were geared—as the current bill 
is—towards entrepreneurially derived recovery 
and rehabilitation, but my argument in the 
bankruptcy courts survey was that, if consumer 
debtors were the prevalent users of the system, 
we might be minded to focus our rehabilitation 
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regimes towards that approach. The majority of 
respondents—more than 57 per cent of those who 
responded after the Enterprise Act 2002—argued 
that the act’s reduction in discharge had had no 
effect on their decision to go into the procedure. 
That decision was made simply because of a long-
running accumulation of debt, and the most 
favourable regime for those people to progress 
into ultimately proved to be bankruptcy, as 
opposed to individual voluntary arrangements.

My other conclusions are probably at the 
consultation paper stage, rather than at the 
evidence stage, so they are probably not suitable 
for discussion at committee. I shall ask Pat 
Boyden to comment further.

Pat Boyden (PricewaterhouseCoopers): I was 
asked by my firm—I think in 2003—to consider 
where bankruptcies and IVAs were going to go in 
England and Wales, and I famously went into print 
in February 2004, just before the Enterprise Act 
2002 came into force, saying that the IVA was 
dead. However, IVAs have virtually tripled in 
number since then, so I have spent the past two 
years trying to work out where I went wrong. I 
have reread the article a couple of times and 
found that there were a couple of caveats in it, but 
the one thing that I misjudged entirely was the 
effect of what we call the IVA factories—the new 
firms that have come along and are advertising on 
daytime television, offering people ways out of 
their debt. Most of them were looking, first of all, to 
sell debt management plans and informal 
schemes, and they are now trying to sell the IVAs. 
They are driven largely by profit, as members 
would expect. 

Over the past couple of years, for which I have 
been analysing the figures, bankruptcies have still 
gone up quite a way, as one might have predicted. 
I concluded that the awareness of personal 
insolvency generally—not just bankruptcy or 
IVAs—and the accessibility of IVAs as a way out 
of debt problems have created a kind of wake that 
has dragged bankruptcies up as well. Stephen 
Lawson mentioned the fact that somebody who 
chose bankruptcy would perhaps face a three-year 
income-payment agreement for a sum that was 
less than they would probably have to pay for five 
years in an IVA, so if all other circumstances are 
identical why would they choose an IVA over a 
bankruptcy? Nobody sells bankruptcies, but 
people sell IVAs. The new regime has created an 
awareness of ways out. One can ring a freephone 
number to arrange an IVA in the same way as one 
rang a freephone number to get into debt in the 
first place.

The other point that I would like to make is 
echoed in all forms of personal insolvency, 
bankruptcy, debt management plans and all the
research that I have seen. People do not get into 

problems through a life event such as divorce, loss 
of employment or ill health. Sometimes such 
things can have an effect, which might be only 
marginal or might be more influential.

The survey that we did of IVAs showed that 
people fail simply because they take on too much 
debt. That result, which is echoed in all other 
research into consumer debt, is because of what I 
call the frog-in-the-saucepan effect—when the frog 
is put in cold water and the heat is turned on, it 
does not realise that it is in danger until it is too 
late for it to escape. People borrow a little more 
and a little more—they think only about how much 
they can repay. People are interested not in 
interest rates or other terms, but in how much the 
monthly repayment is and how that fits into their 
budget. People are over-optimistic, mainly 
because they do not budget in the first place and 
they convince themselves that they can take on an 
extra loan because they want a holiday or a car. In 
effect, they live their lives on credit, but they reach 
a point at which they cannot take on any more 
debt, which is when insolvency tends to happen.

The Convener: Those comments were helpful. 
We also found the submissions extremely helpful.

As previous witnesses did, you seem to be 
saying that the main driver of the increase in the 
number of bankruptcies is the overall increase in 
the level of personal debt. Would a graph of the 
growth of personal debt in the past five years—it is 
now more than £1 trillion—compared to the growth 
in the number of bankruptcies show that the 
propensity to be bankrupt has increased, 
decreased or remained fairly steady?

Pat Boyden: Broadly, in the past five years, the 
number of personal insolvencies has nearly 
doubled, as has the amount that is owed in 
consumer debt.

The Convener: So the rates of increase are 
pretty well in line.

Pat Boyden: There is a correlation, although the 
figures vary from time to time. I think that the 
increase in the number of insolvencies is 
beginning to race ahead of the increase in debt, as 
there is a lagging effect. The peak insolvency rate 
occurs two or three years after the peak amount of 
debt.

Mr Norris: There is a strong correlation between 
the two. Some of the modelling work of the 
Department of Trade and Industry’s operational 
research unit looks retrospectively at the 
relationship between debt and the number of 
personal insolvencies; putting one graph on top of 
the other gives a good fit. The research unit has 
come to the conclusion that the insolvency graph 
lags by about six or seven quarters behind the 
debt graph, so changes in the number of 
insolvencies follow 18 or 21 months after changes 
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in the amount of debt. Those figures are not 
published—the project was internal, but it was 
instructive. Pat Boyden is correct.

The Convener: Given that time lag, I presume 
that it is too early to say whether the correlation 
still exists after the introduction of the Enterprise 
Act 2002.

Mr Norris: I last spoke with someone about this 
about six months ago. The research unit project is 
on-going, but I got the impression that nothing has 
changed and that the correlation still exists. 
However, I cannot put my hand on my heart and 
say that that is definitely the case.

The Convener: There seems to be universal 
agreement that the main driver for the number of 
insolvencies is the amount of debt.

Pat Boyden: There is support for that from the 
United States of America, where the credit card 
culture is similar to ours—or perhaps ours is 
similar to theirs. The number of insolvencies in 
America rocketed in the late 1990s and the early 
part of the present decade, but has now flattened 
out, as has credit card usage. In both countries, 
the credit card market is virtually saturated. Credit 
card companies try to take market share away 
from one another, because they cannot sell any 
more credit cards overall. In the US, the rate of 
increase in debt is beginning to flatten out—credit 
card spending went down for the first time ever in 
the last quarter of 2005. The American graph 
would show that, two or three years after the 
saturation of the market, the rate of insolvencies 
flattened out and has steadied at 1.6 million a 
year.

We could say the same for England and Wales, 
but we have other little factors, particularly the IVA 
phenomenon, which is a different driver. However, 
the situation in America is indicative of our 
situation.

Stephen Lawson: If one considers the history 
of personal insolvency in England and Wales, 
certainly during the period that those of us who are 
here have been dealing with it, it could be said that 
the regime has been made progressively easier. A 
number of acts prior to the Enterprise Act 2002 
either cut down the period that somebody 
remained as an undischarged bankrupt, or made it 
easier—if one can use that term—to get a 
discharge from bankruptcy. I do not think that it 
has ever been suggested that any of that 
legislation, which came in from about 1976 
onwards, had any effect in driving up the level of 
bankruptcy.

14:30
The second point that might be worthy of note is 

that the last great increase in personal 

insolvency—indeed, in insolvency generally—was 
in the late 1980s and the 1990s, when there was 
an enormous increase in personal and corporate 
insolvency south of the border. There is no 
suggestion that that was in any way attributable to 
any legislation. Even though the Insolvency Act 
1986 was still quite a new animal, that great surge 
in insolvency was due entirely to economic 
reasons, for example unemployment and the 
collapse in the property market. I believe that it is 
due primarily to economic reasons now, although 
they are different economic reasons.

Mr Norris: If I could just add a couple of points 
to what Pat Boyden said, I am not here as a 
publicist for PWC, but it might be worth while for 
the committee to get hold of a publication called 
“Precious Plastic” that PWC produces every year, 
which indicates the growth of credit. It is a short 
but instructional document. 

I will say a word of caution, though. Pat Boyden 
mentioned those two initials “US”. I always get a 
bit nervous when people start talking about the 
United States’ experience and comparing it to the 
United Kingdom’s experience. There are 
significant differences between the personal 
insolvency regime in the UK and that of the US. In 
the US, there are essentially two processes: 
chapter 7, which is a physical-asset based regime; 
and chapter 13, which is all about taking income 
off the debtor. In simple terms, the debtor can 
choose which route to go down. A means test has 
just been introduced to try to force more people 
into chapter 13. If they go down the asset route, 
their income is not touched; if they go down the 
income route, their assets are not touched. That 
gives the debtor quite a lot of power and means 
that they can go down the route that is most 
beneficial to them.

In the UK, whether you go into bankruptcy or an 
IVA—which, broadly, are the two equivalents to 
chapter 7 and chapter 13 in the US—that situation 
does not arise because both procedures affect the 
bankrupt’s assets and income. The other big 
difference is exempt property—there are huge 
property exemptions in the US. I do not know 
whether the committee has considered the US 
position, but I give a word of warning about paying 
too much heed to the effects of the US on the UK.

The Convener: There is a lot to pursue in what 
you have said. 

Murdo Fraser: The witnesses have covered 
some of the ground in my questions. I have two 
general questions. The bill has been presented to 
us as a way to encourage a more entrepreneurial 
culture. First, in the light of that, to what extent has 
the 2002 act achieved its aim of encouraging a 
more entrepreneurial culture? Is there is any 
evidence for that? Secondly—to touch on 
comments that were made a few moments ago—

226



2719 7 MARCH 2006 2720

would you, with the benefit of hindsight, pass the 
2002 act again? If not, what changes would you 
make to it?

Christine May: What would you call it?
The Convener: We will not tell Alan Johnson 

your answer.
Stephen Lawson: I have a particular interest in 

individual voluntary arrangements—which you do 
not have in Scotland, so my answer to your 
question will be totally irrelevant to you—so there 
is one big change that I would make.

Murdo Fraser: We have something called 
protected trust deeds, which are perhaps not too 
dissimilar.

Stephen Lawson: I do not know enough about 
them to answer that one. I wish that when the 
2002 act was introduced, it had been made 
possible for people who were discharged from 
bankruptcy to promote IVAs. That is not possible 
at present. My colleagues may disagree, but in my 
view that would have helped many people to deal 
with their financial affairs. In England, a large 
number of old bankruptcies from the previous 
great surge in the late 1980s and 1990s, to which I 
referred, are being resurrected because suddenly 
the debtor’s house, which was in negative equity, 
has substantial positive equity. The same may be 
happening in Scotland. A number of debtors, who 
were discharged many years ago, would be 
assisted if they could enter into IVAs but they 
cannot. I would have liked that change to be 
made.

Mr Norris: Having had a chance to think about 
the issue, I would like to answer the questions that 
have been put. The first question, which was 
about levels of entrepreneurship, is similar to the 
question about stigma. The legislation has been in 
force for only 23 months—just under two years—
and it is wrong to expect a change to have taken 
place in such a short time. If there is to be change, 
it will not happen that quickly. The global 
entrepreneurship monitor, which was published 
about a month ago by the Small Business Service, 
indicated that the level of entrepreneurial activity in 
the United Kingdom is flat and has not changed 
from 2005. The honest answer to the question is 
that, at the moment, the legislation appears to 
have had no effect. Business start-ups are still on 
an upward path, but it would be wrong to place the 
credit for that with the Enterprise Act 2002.

You asked what I would do differently. I will take 
the easy way out and argue that it is too early to 
say. We have made a commitment to evaluate the 
provisions. It is no good putting legislation in place 
and thinking, “Thank goodness we have got that 
out of the way.” Over the past five years, 
consumer credit has been changing at an 
incredible rate. We need to keep an eye on 
whether the legislation is fit for purpose.

The 2002 act changed the income payments 
order regime and introduced income payments 
agreements, which have been a phenomenal 
success. Since the act came into force and the 
court was removed from the process, which took
out some of the costs, income payments orders 
have been put in place for 20 per cent of the 
bankruptcies with which we deal. For many years, 
the proportion was 9 or 10 per cent. The number 
of income payments orders has risen from about 
2,500 to more than 7,000 this year.

It is too early to say whether bankruptcy 
restrictions orders have been successful. I think 
that the number of such orders will go up, but 
essentially they are a flag. They enable the public 
and the commercial community to see that people
have gone through the process of bankruptcy and 
have emerged either as a vanilla-flavoured 
bankrupt or as someone with a strawberry-
flavoured bankruptcy restrictions order, which 
means that they are different in some way.

We make the relevant information freely 
available on our website, so people can look at it. 
People can do searches on bankrupts, IVAs and 
people who are subject to bankruptcy restrictions 
orders. Our aim is that, in the future, when people 
are making lending decisions or decisions about 
whether to do business with someone, they will 
use and react to the information that is available. 
My concern is that people will not use it.

I would not do anything differently, but I wonder 
whether we could have done more to promote the 
information resource that is available and which 
people need to use. In this area, information is 
king.

John Tribe: In paragraph 7 of my submission, I 
make a similar point. Because the reduction in the 
discharge period was included in the Enterprise 
Act 2002, the perception was created that it would 
be much easier for individuals to pass through the 
new regime. In fact, if BROs and bankruptcy 
restrictions undertakings are taken as a whole, the 
system is not particularly user friendly. The 2002 
act is a balanced piece of legislation that has 
stigmatising effects as well as rehabilitative 
aspects. It is unfortunate that the provision for the 
reduction was not made in an insolvency act 2003, 
rather than the 2002 act. That might have created 
the perception of a more balanced regime. The 
point does not apply to the bill, which amends the 
Bankruptcy (Scotland) Act 1985.

Mr Norris: To be honest, making the provisions 
part of an act on enterprise caused problems, 
because bankruptcy and enterprise do not sit well 
together. In retrospect, the 2002 act was probably 
the wrong vehicle through which to make the 
changes, but such are the stresses on 
parliamentary time south of the border that we 
must make the most of our opportunities.
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Murdo Fraser referred to protected trust deeds. I 
am not an expert in Scottish bankruptcy law and 
Pat Boyden might want to respond, but I think that 
differences exist. I am not sure whether dividends 
that are paid out in a trust deed in Scotland are of 
the same level as those that are paid out in IVAs 
or are the same as the amounts of money that are 
collected.

Pat Boyden: My answer to the second question 
is that I would make two changes. I would not 
bother with having early discharge—discharge in 
less than 12 months. As members probably know, 
discharge can happen from the moment that the 
official receiver reports that there is nothing 
untoward in a bankruptcy. The average time to 
discharge people from bankruptcy in England is 
six and a half to seven months. I would have stuck 
with a straight 12 months, because early 
discharge does not make much difference.

Mr Norris: The average time for early discharge 
is seven months, but that is not the overall 
average time.

Pat Boyden: Secondly, I would not have made 
a bankruptcy restrictions order just a punitive 
measure. I would have tried to keep an option 
open for creditors to obtain something, so I would 
have had the after-acquired asset provisions—I do 
not know whether members understand them. If 
assets are acquired before bankruptcy is 
discharged, they can be claimed in the 
bankruptcy. However, if someone wins the lottery 
the day after they are discharged, the money is 
theirs to keep.

Bankruptcy restrictions orders continue all the 
restrictions of being an undischarged bankrupt 
except the after-acquired asset provision, but that 
might be more of a deterrent. The bankruptcy 
restrictions order is a little bit daunting. Most 
people do not know about it when they go 
bankrupt, so it cannot be much of a deterrent. If 
they thought that their houses could be taken from 
them, they might make more effort to repay their 
creditors.

I move to the point about protected trust deeds 
and sequestration. The 2004 figures show that the 
average dividend is about 18.5p in the pound in 
sequestration and about 22p in the pound in a 
protected trust deed. In some previous years, the 
figures have been almost identical, so there is not 
enough of a difference. The consultation 
document on protected trust deeds suggested a 
minimum dividend of 30p in the pound in order to 
distance protected trust deeds from
sequestrations. However, that might mean that 
more people went for sequestrations than for 
protected trust deeds.

Scotland has issues that relate to protected trust 
deeds that do not relate to our IVAs, principal 

among which is the fact that many protected trust 
deeds do not offer 1p in the pound to creditors. 
From the word go, the trustee can just say, “He 
will pay this much, and this is my fee”—full stop. 
By law, IVAs must offer something, although no 
minimum dividend is set, except that which is 
driven by creditors.

I am in favour of keeping a fairly punitive bit of 
law, such as bankruptcy, to try to force people to 
take IVAs. I represent many credit card companies 
and I know that a bankruptcy pays a creditor on 
average 1p in the pound—I do not know the exact 
figure in England, but it is negligible. The dividend 
that IVAs offer—I use that word as a caveat—is on 
average 36p in the pound. That makes a big 
difference for creditors, most of whom want 25p in 
the pound before they will consider an IVA. In the 
circumstances, 36p in the pound is a good return.

It is right that the IVA is the weapon of choice, 
because it puts money back in the hands of 
creditors. Whatever you do with your 
sequestrations and protected trust deeds, you 
should aim for much the same situation. If the 
average dividend of 18p in the pound in 
sequestration can be maintained, that is great, but 
a protected trust deed should still be the way to 
force people to repay what they can.

Christine May: Thank you for your interesting 
presentations, gentlemen. You all made more or 
less the same comments and, as we reached the 
last speaker, I wondered whether you thought that 
we should pass the bill at all. What is the 
advantage of legislation such as the bill?

14:45
Mr Norris: Let us return to the question of 

credit. I am harking back a little, but the Cork 
report, which was published in 1982 and led to the 
Insolvency Act reforms, contains a phrase that I 
often use in presentations, because it is so apt. 
The report says:

“Society facilitates the creation of credit and therefore 
multiplies the risk of insolvency”.

We cannot have our cake and eat it. We cannot 
have a consumer-credit driven economy and make 
credit available to people unless we also give 
people the means to get out of the financial 
problems that, as sure as eggs is eggs, they will 
get into. If the credit world is changing, we must 
ensure that our insolvency regime keeps pace with 
those changes. That does not mean that we 
should make things easy for debtors; we should 
not do so, but we must find the best way of 
balancing the interests of the debtor and the 
creditor. Only time will tell whether the approach in 
England and Wales is good or bad—to put it 
simply—and we hope that evaluation will flush that 
out.
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In response to Christine May’s question about 
whether the Executive should be taking action at 
all, I think that the bill is a worthwhile piece of 
proposed legislation that should be pursued.

Stephen Lawson: I echo those comments. In 
general terms, in our regime the IVA is the facility 
that forms part of the rescue and rehabilitation 
process. That is what people who are in debt use 
if they have a business that they want to continue 
and can probably make a go of. I seriously doubt 
whether the changes that have been made in 
England and Wales, or the proposals to change 
bankruptcy law in Scotland, will do an awful lot to 
encourage entrepreneurship.

Christine May: Do you think that the bill could 
have a detrimental effect?

Stephen Lawson: I would not have thought so.

Christine May: Mr Boyden, I think that you 
made a comment about insolvency practitioners 
who say, “My recovery rate will be a penny in the 
pound and by the way, that’s my fee, so you’ll get 
nothing.” Could you expand on that? I would be 
concerned if all the money that was recovered 
went into the hands of insolvency practitioners. I 
do not suggest that such people should not make 
money; of course they should. However, the 
creditors are also important.

Pat Boyden: The vast majority of bankruptcies 
south of the border result in no return to creditors. 
That work is largely done by the Insolvency 
Service and it is right that there should be a safety 
net for people who cannot afford to pay. However, 
the Executive’s consultation document on the 
reform of protected trust deeds notes that some 23
per cent of deeds do not offer a dividend to 
creditors. Protected trust deeds are supposed to 
offer a deal to creditors, but not much of a deal is 
offered in such circumstances and one wonders 
what the purpose of a deed is, other than to pay 
money to an insolvency practitioner. I am an 
insolvency practitioner and perhaps I am 
constructing an argument against my profession, 
but in my view such cases should be dealt with 
through bankruptcies and sequestrations. The 
process is brought into disrepute if it is regarded 
simply as a means of passing money from 
someone who is impoverished to a professional 
who does nothing for the creditors.

My point is probably a little off-piste, given the 
subject of the discussion. However, bankruptcies 
and IVAs in England and Wales are linked; what 
happens in one will affect the other. If I could 
express a wish, it would be that the committee 
consider the two processes together, to ensure 
that they gel. The Executive was considering a bill 
on bankruptcy in late 2004, when it introduced the 
debt arrangement scheme, which seems to 
conflict with the current approach. I have said to a 

minister south of the border that there seems not 
to be much joined-up thinking in some processes; 
proposals come from the courts, the DCA, the 
Department of Trade and Industry and the cross-
departmental ministerial group on 
overindebtedness and I sometimes wonder 
whether those bodies talk to one other.

Mr Norris: I sit on the officials group on 
overindebtedness and can confirm that those 
bodies do occasionally talk to one another.

The Convener: For the record, the DCA is the 
Department for Constitutional Affairs.

Christine May: My final question is about 
debtors having to pay part of the court costs when 
applying for bankruptcy. Is that fair and reasonable 
and, if it is, what should the level of payment be?

John Tribe: A number of respondents to the 
survey mentioned that the application fee was a 
bar to their entry into the bankruptcy system and 
some said that they had to borrow the money to 
pay it from their relatives or from other agencies. 
Mike Norris disagrees with me on the contention 
that the fee is a necessary barrier to prevent 
overuse of the system. It certainly affects some 
people’s entry into the system, so it should be 
considered to be a barrier.

Christine May: I sense a little conflict.

Mr Norris: There is not much conflict. The 
requirement to pay part of the costs is not used as 
a barrier to entry. In England and Wales, we have 
made a policy decision that it is only right that part 
of the cost of administering a bankruptcy should 
be met by the debtor. The payment amounts to 
only a small part of the total cost of administering 
a standard bankruptcy, which is roughly £2,000 
south of the border. The vast majority of that sum 
is met by a fee that is paid by creditors in cases in 
which there are assets. There is an element of 
cross-case subsidy of the secretary of state’s fee. I 
could explain that, but it would take quite a long 
time to do so.

Our policy reasoning is that because a debtor 
benefits from going into bankruptcy, they should 
meet part of the cost. That said, we need to 
address the needs of those people who—for 
whatever reason—are, in effect, barred from 
entering into an insolvency process. That takes us 
back to another policy initiative that we are 
considering, which was mentioned earlier. We are 
still working up our proposals in relation to those 
whom you call NINAs; we used to use that 
expression, but we now refer to debt relief orders. 
We had hoped to piggyback our proposals on to a 
DCA bill during this parliamentary session, but that 
has not happened. We await developments, but 
we are aware of the issue and seek to address it.
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Christine May: The committee is acutely aware 
that the bill will not do anything for people who 
have no income and no assets and that another 
way of dealing will them will have to be found.

Shiona Baird: I was struck by the concept of
“acquire now and file later”,

which is mentioned at the end of Stephen 
Lawson’s submission. It is rather cynical, but 
perhaps quite accurate, to suggest that some 
people may adopt such an outlook. Given the 
amount of consumer debt that exists, is there any 
evidence that the credit card companies have 
moved towards more responsible lending? You 
said that we have reached a peak in the number of 
credit cards that are being issued.

John Tribe: My evidence of irresponsible 
lending practices is only anecdotal. Part of the 
research that Mike Norris has agreed to fund will 
examine the credit environment. Comparative 
work that has been done in Canada suggests that 
overzealous lending activity leads to an increase 
in usage of the bankruptcy system, but I do not yet 
have any factual evidence to support the 
contention that that is what is happening in 
England and Wales.

Mr Norris: Professor Michelle White has done 
research on the subject in the United States, 
where there are 40-odd slightly different regimes 
working closely next to each other. Comparative 
work is extremely useful in the States. A study was 
conducted that considered the severity of the
various regimes and the number of bankruptcies 
that they resulted in. One would imagine intuitively 
that the more lax the regime, the higher the 
number of bankruptcies it would lead to, but the 
opposite was found to be true. In states in which 
there was a severe regime, there were more 
bankruptcies. The researchers concluded that the 
lending industry uses a severe regime as a 
backstop for lazy lending decisions. If a more lax 
regime was employed, there would be no 
backstop and the lending industry would have to 
put more resources into making sensible lending 
decisions.

I am not sure that there is any great evidence of 
more responsible lending, although I am sure that 
the banks would say otherwise. All I know is that 
most of the banks are making bigger and bigger 
provisions for bad and doubtful debts. Pat Boyden 
may have more of a feel for the subject.

Pat Boyden: Yes, but I will speak in broad 
terms, as I do not have the exact information to 
hand. Over the past couple of years, the 
percentage of credit card write-off that was due to 
bad debt has risen from about 3.5 per cent to 4.5 
per cent of the total lending that is written off. At 
the risk of incurring Mike Norris’s wrath again over 
my use of US statistics, I point out that the rate in 

that country is about 6.5 per cent. There has been 
an increase over here, but that write-off includes 
fraud. That said, as was reported this morning, 
fraud on credit cards has fallen recently.

I am always wary of the phrase “irresponsible 
lending”; usually I counter it by saying that a hell of 
a lot of irresponsible borrowing goes on, too. 
People are too quick to blame somebody else for 
their own foolishness. Instead, they should do all 
the things that their mums told them to do—these 
days, they probably heard it from their 
grandparents. Instead of wanting everything now, 
people should do a budget and save for things.

The overall picture in this country—by which I 
mean the United Kingdom—is that gross domestic 
product is two-thirds driven by retail spending. We 
should put a curb on that by introducing something 
like the credit freeze of the 1960s—a measure of 
Harold Wilson proportions. That would have an 
effect on the country’s wealth. The situation 
presents the Chancellor of the Exchequer—the 
Prime Minister elect—with a bit of a problem.

Shiona Baird: I think that John Tribe mentioned 
financial education. Has that led to a move 
towards better education?

John Tribe: Mike Norris can speak more 
authoritatively on the subject. Currently, the 
Financial Services Authority has a new project by 
which debt education is cross-fertilised throughout 
the national curriculum. In America, the recent 
movement that Professor Gross reported to Mike 
Norris is that the growth of debtor education has, 
more likely than not, created a system from which
other practitioners—not the debtors—can benefit.

Pat Boyden mentioned creditor responsibility 
and the idea that bankrupts are responsible in 
some way for their own conduct. My contention is 
that, although that is the case, creditors are in a 
much more powerful position to monitor their 
behaviour and to make lending decisions; I am 
thinking of the access that they have to 
information. Although the bankrupt should be held 
culpable or responsible to some extent, perhaps 
the creditor or the credit industry, because of their 
possibly erroneous lending decisions, should bear 
the greater cost of debtor education.

There is a comparative position in France. If a 
lending decision is made on a basis that is 
subsequently found not to be sound, the creditor is 
restricted in its ability to prove in any subsequent 
liquidation.

Christine May: What a good idea.

Mr Norris: Debtor education is very big in the 
USA, as it is in Canada.

Stephen Lawson: But that education is post-
bankruptcy.
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Mr Norris: Yes. I was just about to say that the 
education is being provided post-bankruptcy. That 
said, debtor education in the States is now being 
provided pre and post-bankruptcy. However, many 
people are sceptical about the use of debtor 
education, especially post-bankruptcy. When 
education is offered as part of the process, it 
seems to become merely something else that a 
debtor has to do—they have to do their two hours 
of financial counselling.

The personal insolvency taskforce in Canada 
reported in 2002 on its 10-year review of the 
country’s bankruptcy laws. In a sense, it was a 
toss-of-a-coin decision whether Canada kept its 
post-bankruptcy financial counselling provisions.

More debtor education initiatives are now under 
way; that is certainly the case in England and 
Wales, particularly in relation to education that is 
aimed at children and young people. As John 
Tribe said, the move is away from the previous 
approach that saw a load of teenagers being sat 
down in a room and talked at for an hour and a 
half—everyone knew what the end result of that 
would be. People are trying to interweave financial 
lessons into the fabric of the curriculum. I always 
give the example of the teaching of Victorian 
history, which can cover debtors’ prisons. The aim 
is to improve general awareness of debt and 
insolvency. The Financial Services Authority works 
with the Department for Education and Skills on 
such an approach, which is almost a bit insidious.

15:00
John Tribe: Professor Donna McKenzie Skene 

at the University of Aberdeen has advocated that it 
might be appropriate to have debtor education as 
a condition of discharge. That was in an article in 
the Journal of Business Law, which compares the 
Enterprise Act 2002 with the bill.

Shiona Baird: I am interested in the concept of 
a two-tier system of bankruptcy that has been 
suggested. There is a big difference between 
consumer debt and business debt. The cost 
implications of consumer debt can be borne by the 
credit card companies, who can raise their interest 
rates and put the costs back on all of us. However, 
in business, when there is a debt, there is a 
creditor, so bankruptcy can have a knock-on effect 
on other businesses. I am interested in how a two-
tier system could be incorporated in the bill.

John Tribe: Given my earlier conclusions and 
discussions with Mike Norris, I do not believe that 
a two-tier approach would be workable, because 
of the issues with identifying what is consumer 
debt and what is business debt. Mike Norris gave 
the example of a plumber—how would we identify 
the debt that arose from his plumbing activities 
and the debt that arose from his consumer 
activities?

Stephen Lawson: Most business bankruptcies 
involve a considerable element of consumer debt, 
so drafting two separate schemes would have 
enormous practical difficulties. I am sorry if I am 
repeating myself, but I return to the introduction of 
IVAs south of the border in 1996. The measure 
was intended to be a means of dealing with 
insolvent businesses—that was never the 
exclusive purpose, but that was the primary aim or 
philosophy.

Pat Boyden: The consumer debtor had not 
really come on to the radar at the time.

Stephen Lawson: That is right. Consumer 
debtors only recently latched on to IVAs in a big 
way.

Mr Norris: It is fair to say that that happened at 
the behest of practitioners, who saw IVAs as an 
opportunity. I am sure that Pat Boyden would 
agree that there is an element of the market 
driving the market—the people who provide the 
service are actively seeking customers. That is 
relatively new in insolvency proceedings.

Pat Boyden: In my experience, it is likely that 
the plumber will have paid for raw materials via a 
credit card or personal loan, because of the 
restriction of credit by traditional builders’ 
merchants, who tend to be canny and deal with 
people as individuals. The plumber will be able to 
borrow through personal loans with preset lending 
requirements, using a freephone number—such 
credit is available for a person’s business. 
Therefore, if a plumber has credit card debts, bank 
loans and personal loans and owes to a builders’ 
merchant, it will be difficult to distinguish what the 
cause of failure is. In our survey of IVA debtors, 
we found that difficult, so we came up with a 
broad-brush approach—we said that certain 
people seemed to be consumers and others 
seemed to be traders. Sometimes the reason is 
obvious—for example, if there is a tax debt; 
otherwise, it is hard to distinguish.

Shiona Baird: We must bear it in mind that this 
is the Enterprise and Culture Committee and we 
are trying to encourage entrepreneurship. If the bill
does not include a provision to protect the creditor 
business, I wonder where we are going. We do not 
seem to be balancing the creditor issues.

Pat Boyden: As Mike Norris said, we do not 
create enterprise by moulding the insolvency 
process. People do not think about insolvency. I 
suppose that, if we brought back debtors prisons, 
people would think twice about taking loans, which 
might discourage enterprise. However, most 
people feel that there is a way out and just carry 
on. Other economic circumstances, such as 
interest rates, encourage or discourage 
entrepreneurship.
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The Convener: In America, if someone goes 
bankrupt but wants to start a business soon 
afterwards, it is fairly easy to do that.

Pat Boyden: It is easy to do that over here, too.

The Convener: It is not perceived as being easy 
to do that over here.

Pat Boyden: The real difficulty is the practical 
issue of things such as getting a bank account, but 
that is a separate issue. A while back, there was a 
move in England and Wales for banks to offer 
accounts to people who would otherwise struggle 
to get one. I think that the Nationwide Flexaccount 
was one of those. I am not positive about this, but 
I think that the Nationwide has withdrawn that 
facility because none of the other banks joined in 
and it felt that it was all on its own, taking all the 
bad risk. However, it is that sort of thing, rather 
than the safety net, that will encourage people to 
go into business. There is a safety net and we are 
tinkering with it and tightening the ropes and 
corners.

Stephen Lawson: Looking at the issue broadly, 
I believe that the best way for the insolvency 
regime to assist the entrepreneur culture is to 
have rescue remedies as opposed to death 
remedies. Liquidation and bankruptcy are both 
processes of death. The other remedies—
administrations and voluntary arrangements—are 
primarily aimed, initially, at rescuing a business. 
That is the part that corporate and personal 
insolvency regimes must play in promoting 
entrepreneurial concepts.

Mr Norris: I know that the committee is running 
short of time, so I will be quick. I agree entirely 
with Stephen Lawson. The issue is ensuring that 
people get the most appropriate remedy, having 
regard not only to their position, but to that of their 
creditors. We should not lose sight of the fact that 
there are provisions in the bill that will be of real 
benefit to business creditors, such as the 
provisions for income payments agreements. It is 
early days, but they have been a big success in 
England and Wales and will put a lot more money 
back into the hands of creditors. Bankruptcy 
restriction orders will also be beneficial, if creditors 
use the information with which they will be 
provided.

The Convener: I have a couple of quick 
questions to finish with. First, to return to the US 
experience, is there any benefit in our copying the 
US and going down the chapter 7 and chapter 13 
routes? It seems to me, having lived and worked 
in the US, that many businesses there that survive 
by going down those routes would not survive in 
this country under the old regime or the proposed 
one. My second question also concerns the US. I 
believe that the US has changed its legislation 
back and extended the period before a bankrupt 

can be discharged because it was thought that the 
shorter period was not working. I believe that 
Australia has done the same. Can I have your 
comments on that?

Mr Norris: I will take the second point first. I 
think that Australia has gone back to a three-year 
discharge from a six-month discharge, but I might 
be wrong about that. Australia’s regime is a 
strange one to look at. Australia tends to indulge in 
a lot of knee-jerk legislation. High-profile things 
happen, for example—

The Convener: We are definitely not guilty of 
that.

Mr Norris: I am being unfair to my Australian 
counterparts, but changing bankruptcy regimes on 
the basis of a few high-profile barrister failures, 
which is what happened, does not seem to me to 
be a sensible way to legislate. The United States 
has changed its regime, but the change is not so 
much around the discharge period. The US has 
introduced the idea of trying to force people into 
the chapter 13 route so that they cannot hide 
behind the chapter 7 process, which perhaps 
allows them to divest their assets, go into the 
process with no assets and keep their income. 
The US has put in place a means test that all 
chapter 7 debtors must pass, which is done 
around median incomes in a state. If someone 
falls above that median income, they are 
compelled to go into a chapter 13 bankruptcy. 
That is the main change in the US regime. I think 
that Pat Boyden can confirm that what I have said 
is accurate.

Pat Boyden: Yes. In order to get a discharge 
from the chapter 7 or chapter 13 processes, I think 
that someone must have financial counselling as 
well. That is fine.

I get the impression that the changes that have 
been made in the US are often just tinkering at the 
edges, and will not have a great effect. The 
measures there are very much a watered-down 
version of what was first proposed at the end of 
the Clinton period. People wanted something a lot 
harsher then, but that was driven by  finance 
companies, which were experiencing some big 
write-offs. 

To put that in context, 97 per cent of all chapter 
7 and chapter 13 cases involve consumers. Only 3 
per cent of the 1.6 million are in business. There 
might be more self-employed people in America 
and different dynamics come in. I certainly would 
not advocate introducing homestead exemptions 
into the insolvency regime here. In this country,
creditors’ best chance of getting any of their 
money back lies in the equity of their homes. 

Mr Norris: My short answer to your first 
question, convener, would be no. 
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Mainly, the chapter 11 process is used to 
restructure after a corporate failure. It is available 
to individuals; one does not have to be a corporate 
entity or limited company to go into chapter 11 
bankruptcy. Businessmen can and do go into that 
form of bankruptcy, but in very small numbers. 

The Convener: Do we have an equivalent to 
that here?

Mr Norris: No. In England and Wales, our
choices are bankruptcy and IVA, or an informal 
route. 

The Convener: Should we have such an 
equivalent? 

Mr Norris: I would argue that we do have an 
equivalent in the form of the IVA. The big benefit 
of an IVA for a debtor is its flexibility.

Pat Boyden: For a businessman—an individual 
who has cash flow problems or whatever, but who 
runs a reasonable business, which could be 
profitable if it was not for the burden of debt—an 
IVA offers a good solution. The only problem is 
that it is very much subject to creditors’ 
requirements. 

Stephen Lawson: A 75 per cent vote is 
required to approve an IVA. There is some 
suggestion that that might be reduced. I hope that 
it will be—I think that it ought to be. Whether or not 
that will have any great effect in facilitating more 
IVAs being granted for businesspeople, I do not 
know. 

The Convener: Later, we will be considering a 
report from our Finance Committee, whose 
responsibility it is to consider the financial 
memorandum that accompanies the Bankruptcy 
and Diligence etc (Scotland) Bill. One of that 
committee’s major concerns relates to the cost 
estimates of the Accountant in Bankruptcy. What 
budget is available to you, Mike? How many staff 
do you have and how many bankruptcies do you 
deal with in a year? 

Mr Norris: Pat Boyden is more au fait with 
bankruptcy numbers than I am. 

Pat Boyden: We dealt with about 46,000 
bankruptcies in 2005.

Mr Norris: As well as those 46,000 bankruptcies 
a year, we also deal with about 7,000 or 8,000 
compulsory liquidations of companies that are 
wound up by the courts. We have about 2,100 
staff, of whom around 1,600 work in our 
operational arm, in our network of official 
receivers’ offices, of which we have 30 to 35 
around the country. 

We get our funding from various streams. The 
initial administration of the cases—this is the same 
for liquidations and bankruptcies—is met from two 
routes, both of which I referred to earlier. The 

petition deposit and the secretary of state fee are 
charged across all cases. For about two thirds of 
cases, we get nothing back, because they are no 
asset cases. However, the fee is set at such a 
level that the money that we do get back, from 
asset cases—the fee is the first thing that is paid—
along with petition deposits, provides a pot of 
money that is sufficient to fund the total cost of the 
administration across all bankruptcies and 
liquidations. 

We also have an investigation and enforcement 
role. The funding for that is met separately. It 
comes directly from the DTI by way of its 
programme budget. We get a pot of money—it is 
about £35 million a year, I think—to undertake 
company director disqualifications, the 
investigation of potential prosecutions and, now, 
bankruptcy restrictions orders. 

As for staff, most of the enforcement work is 
done in our official receivers’ offices. We also have 
an enforcement team of about 150 people. There 
are other incidental functions. The funding for the 
policy function is met directly from the department. 
However, I have described our two main sources 
of income.

The Convener: What is the total amount that 
you get from central Government to fund your 
organisation? 

Mr Norris: The total amount from central 
Government is about £40 million to £45 million. 
We probably get an equivalent amount back from 
creditors through the various fees that we charge, 
such as the registration fee for IVAs.

The Convener: So your overall turnover is 
about £90 million.

15:15
Mr Norris: It might be creeping up to about 

£100 million now. It is something of that order.

The Convener: I hope that you never go 
bankrupt. Thank you very much. Your written and 
oral evidence has given us a lot of food for thought 
and was very well presented. We might approach 
you again informally for follow-up information if 
that is okay.

Mr Norris: Yes. I hope that we have been 
helpful and I am sure that we are all happy to do 
whatever we can to assist you in your future 
deliberations.

The Convener: That is great. Thank you.

We will now hear from Brian McVey, from 
Scottish Enterprise. The Deputy Minister for 
Enterprise and Lifelong Learning is due to join us 
at about 3.30, so this evidence session will be a bit 
shorter. I apologise to Brian, because our previous 
evidence session ran on a bit, but I thought that it 
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was only fair to explore all the avenues with our 
colleagues from down south. We might have to 
curtail our hearing from you if the minister arrives 
at 3.30. We can always call you back quite quickly.

Brian McVey (Scottish Enterprise): That is 
okay.

The Convener: I invite you to say a few words, 
before we ask you questions.

Brian McVey: Most of what I have to say is in 
our paper. Rather than focus on the detail of the 
bill, we have considered it from a policy 
perspective. We have considered whether 
bankruptcy legislation acts as a constraint on the 
growth of businesses; the degree to which it acts 
as a constraint on entrepreneurship, particularly 
given the proposed reduction from a three-year to 
a one-year sequestration period; and whether 
Scottish companies will be put at a competitive 
disadvantage compared with companies in 
England and Wales. 

As the committee knows from its business 
growth inquiry, we have undertaken a lot of 
research in the past year into developing a 
growing business strategy, which was discussed 
in Thurso. That research looked into the role of 
growing companies in the economy, how much 
that contributes to economic growth and how it 
relates to business start-ups and 
entrepreneurship. We considered the growth of 
companies to significant scale and to a smaller 
scale. That research produced little evidence of 
bankruptcy legislation acting as a constraint on 
such activity, although we were not looking for 
that.

As the previous witnesses said and as the 
written documentation suggests, most of the 
impact is in the individual sphere, which probably 
means that it relates to entrepreneurship. The 
research that we have done has underlined what 
we have known in Scotland for some time—Alex 
Neil knows that I have been involved in this for a 
while—which is how important entrepreneurship 
and start-ups are to the economic growth 
programme and how that affects Scotland’s 
economic performance, given our historically low 
business birth rate. Whether bankruptcy legislation 
is a constraint on entrepreneurship is an issue that 
is of particular interest to us from a Scottish 
perspective.

I was interested to hear what Mike Norris said 
about the importance of the severity of the 
bankruptcy legislation for entrepreneurship, which 
highlights what the issues are. In evidence from 
people who are interested in entrepreneurship, 
issues such as fear of failure and fear of getting 
into debt emerge near the top of the list, although 
the top issue is accessing finance.

Another feature of some of the research that has 
been undertaken over the past 20 years—the 
global entrepreneurial monitor report, which has 
been mentioned, is a good illustration of that—is 
the importance of the perception of the 
entrepreneurial climate. The point about the 
importance of the business environment for 
entrepreneurship, business start-up and business 
growth came out strongly from our research.

In my submission, I highlight some research that 
we commissioned from the University of 
Nottingham and the University of Stirling and that 
was produced a couple of years ago. A research 
team examined an important issue: serial 
entrepreneurship. A disproportionate amount of 
entrepreneurial activity is done by people who do it 
more than once. They learn from experience and 
start multiple businesses. Serial entrepreneurs 
and those whom the academics described as 
portfolio entrepreneurs—people who run a number 
of businesses in parallel—tend to create bigger 
and more significant businesses. Therefore, the 
ability to get back into business after a previous 
venture is an important part of the process. Given 
the comments that the convener made about the 
American system, the ability to go back into 
business may be significant. However, that is a 
personal issue. There is not much evidence in the 
research of people rebounding from bankruptcy; 
they tended to be rebounding from a business 
venture that failed, which is much more common.

Bankruptcy legislation will tend to manifest itself 
in such perceptions. The fact that a reduction from 
a three-year to a one-year recovery period 
appears to improve the environment for 
entrepreneurship in Scotland might be significant 
in encouraging people to think about starting a 
business. Much of the evidence indicates that the 
negative perceptions about starting a business are 
particularly strong among people who have not 
started businesses. Scotland’s economic problem 
in relation to entrepreneurship is that not enough 
people start a business; it is not that people fail 
once they start one.

There is not much evidence about the effect of 
such perceptions. As previous witnesses said, 
there is little evidence that the problem is directly 
related to bankruptcy legislation. People do not 
think about bankruptcy legislation when they start 
a business; they think about how to get funding for 
their business and what will happen if it fails.

The point about parity with England and Wales 
probably relates to perception. I echo the views of 
most of the previous witnesses and it was 
interesting to hear what they said. The effects of 
the bankruptcy legislation on entrepreneurship and 
business growth are likely to be small. Many 
things are more important than the bankruptcy 
regime in stimulating entrepreneurship, but it could 
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have an impact on perception, which would be 
particularly important if the perception is that the 
system is somehow more difficult in Scotland than 
elsewhere.

Christine May: You spoke about the reduction 
in the recovery period to one year and the 
perception of creditor businesses. Can you say 
more about whether that reduction will make life 
more difficult for creditor businesses? That 
perhaps goes back to the point that Shiona Baird 
made. 

Brian McVey: I echo the comments of one of 
the previous witnesses. Business recovery relates 
to recovery mechanisms for businesses that are 
struggling rather than bankruptcy issues for 
companies. There is no differentiation between the 
circumstances of individual entrepreneurs and 
those of businesses.

Christine May: But perhaps a perception that a 
regime is being introduced that would guarantee 
creditor businesses a slightly better return would 
be helpful.

Brian McVey: Almost anything that improves 
such perceptions on the part of business is likely 
to help.

Michael Matheson (Central Scotland) (SNP): 
In your submission you raise the issue of the 
competitive disadvantage that could be caused to 
business in Scotland if there is not parity with the 
system that operates in England and Wales to 
deal with bankruptcy. Is not the issue the need not 
only to address the potential disadvantage but to 
give business in Scotland a competitive 
advantage? If so, how can we ensure that that 
happens?

Brian McVey: I agree. Rather than create 
disadvantage, we should create advantages. Most 
of the issues in trying to promote entrepreneurship 
relate to access to finance and the need to 
address some of the perceptions. Some of the 
concerns about access to finance for business 
start-ups are based on the perception that raising 
finance for business is more difficult than it is. It is 
about creating an atmosphere that enables people 
to think that it has become easier for them to raise 
finance for their business.

Michael Matheson: Can much be done in this 
piece of legislation to give Scottish business an 
advantage?

Brian McVey: Probably not, given that 
bankruptcy legislation does not place much 
emphasis on either stimulating or discouraging 
entrepreneurship. How it is presented might affect 
perceptions about the overall business climate for 
entrepreneurship in Scotland.

Michael Matheson: Does a bit more work need 
to be done to help someone to access finance 

after they have gone through bankruptcy and want 
to do something as simple as open up a bank 
account?

Brian McVey: Yes. Help could be given to do 
the things that help people to get back into 
business. Addressing some of the barriers that 
were mentioned earlier, such as getting access to 
bank credit again, would be particularly useful. 

Michael Matheson: In your submission, you say 
that you do not think that the bill will have much of 
an impact on business growth in Scotland. You 
say that, if anything, it might have a small impact 
in the short to medium term, but you go on to say 
that it might have an impact on entrepreneurship 
in the long term. In what way will it have such an 
effect?

Brian McVey: Our experiences of stimulating 
entrepreneurship in Scotland in the past 15 years 
suggest that the process is very much a 
cumulative one. A positive change in the 
legislation might add to the positive perceptions. 
Over the past 15 years, there have been 
significant shifts in attitudes towards 
entrepreneurship in Scotland. When we first 
researched the issue in the early 1990s, there was 
a significant gap between Scotland and the rest of 
the United Kingdom. However, the recent global 
entrepreneurship monitor report shows that that 
gap has all but disappeared. The kinds of 
regulatory changes that we are discussing can 
add to that process and build momentum, which 
will mean that the cumulative process that has 
been evident in this area over the past 10 years or 
so will continue.

Shiona Baird: Is there any evidence on the 
impact of business bankruptcies on creditor 
businesses? I am quite concerned that the 
balance is not even.

Brian McVey: I am not aware of any evidence in 
that regard.

Shiona Baird: Do you think that any work has 
been done in that area?

Brian McVey: I am sure that work has been 
done in the academic field, but I am not aware of 
it.

The Convener: Thanks for your oral and written 
evidence, Brian. 

As this will be a long meeting, I am sure that a 
five-minute break will be in everyone’s interests. 

15:28
Meeting suspended.
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15:36
On resuming—

The Convener: I welcome Allan Wilson, the 
Deputy Minister for Enterprise and Lifelong 
Learning, and his officials, who make up our third 
panel of witnesses on the Bankruptcy and 
Diligence etc (Scotland) Bill today. Minister, you 
may introduce your officials and make a few 
introductory remarks. 

The Deputy Minister for Enterprise and 
Lifelong Learning (Allan Wilson): Convener, “a 
few” will be the operative term. As I mentioned 
during the suspension, I have around 15 pages of 
notes to get through. You will be pleased to learn 
that I have cut them down to three pages, 
however, as I thought that, given that the 
committee is engaged in stage 1 consideration of 
the bill, it would be helpful to allow more time for 
questions, which my colleagues Katrina McNeill 
and Andy Crawley, from the Scottish Executive 
Justice Department, and John St Clair, from 
Scottish Executive Legal and Parliamentary 
Services, can answer. It will be useful to explore 
the policy intent and you can give us the benefit of 
the considerable amount of evidence that you 
have already taken, in order that we may develop 
the process at stages 2 and 3. 

That tends to be the way in which I work with 
committees in these circumstances. I hope that 
you welcome that approach in general terms. 

Credit is essential in our modern economy. In 
the past 20 years, new credit markets have been 
opened up and getting credit has become easier 
and cheaper than it used to be. In general terms, I 
am sure that we would all agree that that is a good 
thing. It has supported economic growth by 
helping business and has helped people to 
improve their standards of living. 

Most of us use credit wisely, whether as 
businesses or consumers. Unfortunately, for some 
of us, good credit can turn into bad debt. People 
can become insolvent, as the professionals say. 
That can happen through bad judgment or bad 
luck. 

Bad debt comes at a heavy personal and social 
cost. It can lead to depression, illness, 
homelessness, the break-up of families and so on. 
Whether people are in business or are consumers, 
it is bad news if they are caught in the debt trap. 
Some people are able to manage their way out of 
debt, but some cannot and need another way out. 
Bankruptcy, whether through sequestration or 
protected trust deed, is such a way out. 

People with debt problems often bankrupt 
themselves. However bankruptcy happens, it is a 
valuable debt tool that gives each creditor a share 
of whatever money remains and relieves people of 

their debts. Although bankruptcy can be the right 
way out, it is not an easy way out—it is important 
to make that distinction. Going bankrupt is tough. 
Everything that the debtor owns, including their 
home and any surplus income, goes into the pot to 
be divided among the creditors. As a consequence 
of bankruptcy, people can lose their jobs and 
careers and can find it difficult to get affordable 
credit for many years afterwards. However, that is 
the way that things need to be. People should, if 
possible, pay their debts. The policy intent of the 
bill is not, as some people have argued it is, to 
make bankruptcy a soft option.

However, the act of being made bankrupt is not 
the whole picture. We need to think about what 
happens during a bankruptcy and how people get 
out of bankruptcy so that they can start again. Part 
1 of the bill will make big changes to what 
happens both during and after a sequestration. It 
will give the Executive the necessary powers to 
make what we believe are overdue changes to 
protected trust deeds.

The law on bankruptcy has not changed in any 
great way since 1985, but much has changed in 
the intervening 20 years. As I said, more people 
now use credit and more suffer from bad debt. 
One result of that is the well-documented rise in 
the number of bankruptcies. Arguably, the one-
size-fits-all system is no longer the answer. Our 
business start-up rate is lower than that of our 
competitors. The bill provides us with a chance to 
make Scotland a better place in which to do 
business. Changing bankruptcy law is not the be-
all and end-all of that process, but it is one way to 
make a difference. 

In addition, more of our young people now 
attend college or university and more of them have 
student loans to repay. Long-term debt is a more 
common feature of our lives than it was 20 years 
ago. Arguably, short-term solutions are no longer 
good enough.

As the committee has heard in evidence, as a 
result of the change to bankruptcy in England in 
April 2004, there is no longer a level playing field. 
We need to ensure that businesses in Scotland 
are not put at a disadvantage.

The sum and substance of the matter are that 
the laws that were made 20 years ago are in need 
of reform, as they are no longer fit for purpose. 
They do not strike the right balance between the 
interests of debtors, creditors and the public. They 
make it too hard for people and businesses to start 
again, which is an important part of the 
entrepreneurial cycle. In addition, the current law 
does not do enough to protect the public from 
reckless, feckless and, indeed, criminal debtors.

I have outlined the general policy intent of the 
bill but, as members will know, the bill contains a 
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mass of detail. I am told—having spent many 
hours poring over the detail, I have no reason to 
disbelieve this—that the bill is the second largest 
piece of legislation to have been introduced since 
the establishment of the Scottish Parliament. 
However, as the minister who took the largest 
piece of legislation—the Land Reform (Scotland) 
Bill—through the Parliament, I have sufficient 
experience of such bills to appreciate the 
importance of the parliamentary process. Stage 1
of the process is about issues of principle; 
discussion of the fine details should wait until 
stage 2, which is the line-by-line, section-by-
section scrutiny of the proposals.

The intent of the bill is to provide a modern law 
for a modern Scotland. We all have a role to play 
in that process. I hope to answer any questions 
that members ask, but I cannot guarantee to do 
so. My colleagues will be able to provide further 
information and add to the process of deliberation. 
I assure the committee that, on any questions that 
we cannot answer immediately, we will come back 
with the detail that is required.

15:45
The Convener: I remind members that the 

minister is here to discuss part 1 of the bill. At the 
end of the process, he will come back to discuss 
the other parts of the bill. Members will be glad to 
know that today’s meeting marks the end of our 
consideration of part 1 of the bill. We will move on 
to deal with floating charges and diligence next 
week—something to look forward to.

You mentioned the business birth rate. How will 
the bill improve that?

Allan Wilson: It is argued that discharge after 
one year will assist businesses. The issue is about 
cultural change and ensuring that the Government 
is seen to be sympathetic to entrepreneurial 
activity. We would argue that part of creating that 
culture is making it easier for businesses to start 
up again—to enable them to take on the slings 
and arrows of outrageous fortune, so to speak, 
and have another go. 

The Convener: I want to pursue that because 
we have heard a lot of evidence to the effect that 
the bill will not do much for entrepreneurship.

Michael Matheson: Minister, I understand that 
you are saying that you would like the legislation 
to encourage failed entrepreneurs to go on to start 
up another business. However, one of the policy 
intentions of the bill that is expressed in the policy 
memorandum is that it should increase 
entrepreneurship. It is still not clear to me how 
exactly the bill will do that. 

Allan Wilson: The cultural change that 
underpins that issue has been generally welcomed 

by business organisations, which agree that 
people should be encouraged to try again. The 
change to a one-year discharge period gives 
people an opportunity to move on and sends a 
message that the Executive supports an 
entrepreneurial economy. In itself, that does not 
transform anything. We have never said that it 
would. However, if the Confederation of British 
Industry, which is a fair judge of these matters, 
feels that that will help to promote a more 
entrepreneurial culture by enabling early business 
restart, that is reflective of the mood that we are 
seeking to create.

John St Clair (Scottish Executive Legal and 
Parliamentary Services): The minister talked 
about a change of culture. Previously, bankruptcy 
carried a stigma. However, the fact that we will 
have bankruptcy restrictions orders only where 
there has been culpability means that it will be 
publicly recognised that the people who do not 
have those orders are completely innocent. Where 
an individual—I am talking about people, not 
companies—has failed through economic 
circumstances, they will be able to go back into 
the economy. That will be good for business start-
ups. The change of approach will de-stigmatise 
the bankruptcy progress.

Michael Matheson: Minister, it would appear 
that one of the main ways in which you hope to 
promote entrepreneurship and business start-ups 
is by reducing the discharge period from three 
years to one year, which will result in a change in 
culture. Has the Executive any evidence of 
another country experiencing an increase in 
business start-ups and a change in culture after it 
has introduced a similar discharge period?

John St Clair: There is EC evidence that the 
introduction of such a period promotes a more 
friendly approach to entrepreneurship. Reducing 
the discharge period on that premise is not just a 
United Kingdom phenomenon; it is being adopted 
across the EC.

Michael Matheson: Could we have copies of 
that research?

John St Clair: Yes, we can get you information 
on that.

Michael Matheson: That would be useful.

I will move on to the debt arrangement scheme 
and protected trust deeds. It appears that the 
Executive is in favour of greater use of the debt 
arrangement scheme. Why has uptake of the 
scheme been so limited since it was introduced?

Andy Crawley (Scottish Executive Justice 
Department): I can provide some background 
information. The main reason why there has not 
been much take-up is that not enough money 
advisers have become approved to offer the debt 
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arrangement scheme. It is not an open house. A 
person can get into the debt arrangement scheme 
only if they go through an approved money 
adviser—that is, not an ordinary money adviser 
but one who has an extra qualification. There are 
various reasons why not enough money advisers 
have become approved to offer the scheme, 
including the fact that some money advisers may 
not be particularly happy with the scheme. To 
address that concern, we are completing a 
thorough review of the legislation so that we can 
identify barriers to take-up and fix them.

Another concern that money advisers have 
expressed is that to get the extra qualification to 
become approved takes too much effort. The 
approval process is run not by the Executive but 
by the money advice sector. We are speaking to 
that sector to see how we can remove some of the 
barriers to advisers becoming approved. If there is 
too much form filling and hassle, we want to deal 
with that and get rid of those barriers. The money 
advice sector recognises that and we are working 
together to solve the problems.

Another consideration is that the expectation for 
take-up was perhaps higher than was reasonable. 
The committee has heard evidence about 
bankruptcy restrictions. It was not as if we were 
going to start the debt arrangement scheme and 
suddenly there would be 3,000 programmes; it 
takes time to build up such programmes. It takes 
time to build up capacity within the money advice 
sector and it takes time for people to understand 
what the debt arrangement scheme does.

Although take-up has been lower than we had 
hoped, it is not the case that the debt arrangement 
scheme is not working. It is, and already more 
than £1 million of debt is in payment. We think that 
many changes that the bill introduces will make 
the scheme an even more useful tool. People will 
become more familiar with the scheme, more 
money advisers will be available and more people 
will start using it. Essentially, there are what we 
might call roll-out issues. The scheme is quite 
ambitious and we are trying to break new ground. 
We are trying to make it possible for people to get 
money advice if, for example, they are threatened 
with bankruptcy. We are pulling together many 
threads. We hope and believe that the scheme will 
be a success in the medium term. It is too early to 
say that the scheme is not working, but it is not too 
early to say that we are making an effort to ensure 
that it works.

Allan Wilson: That is true. Part of the review 
that Andy Crawley mentioned involves working 
with organisations in the sector to consider their 
low-income clients, who are potential 
beneficiaries. Given that the debt arrangement 
scheme works on the basis of surplus income, it is 
clear that it will not be the answer for everybody.

We want more money advisers to come to the 
fore. There are many reasons why that has not 
happened. The scheme is subject to review and 
more can be done to make it work better. The 
committee has heard about what the scheme has 
achieved to date. Part of the raison d’être of this 
process is to improve the scheme.

Michael Matheson: Is it the Executive’s policy 
intention to move people away from protected trust 
deeds and towards the debt arrangement 
scheme? I will explain why I ask that. The 
committee has been provided with some evidence 
about the fact that the bill is largely silent on 
protected trust deeds. There is a suspicion that the 
intention is to encourage people to use the debt 
arrangement scheme rather than protected trust 
deeds. Protected trust deeds have no cost to the 
taxpayer, whereas the debt arrangement scheme 
incurs a cost to the taxpayer. Those who have 
given us that evidence believe that a protected 
trust deed can do exactly what the debt 
arrangement scheme would do, and at no cost to 
the taxpayer.

Allan Wilson: There is no policy intent in that 
regard. I would agree that protected trust deeds 
are a low-cost option for the public, which is 
important. However, we would also note that it is
the creditor who pays the fee, as the debtor’s 
contribution goes to pay fees, rather than the 
creditor. As I have come to discover, there is a 
great deal of vested interest, depending on which 
side of the fence people are on. There is no policy 
intent there, however.

Andy Crawley: I entirely agree with the minister 
about that. Our view is that if the debtor is able to 
enter into a debt arrangement scheme, that is 
better for the debtor than going bankrupt. It is 
better than signing a trust deed and it is better 
than sequestration. In that sense, we would say to 
debtors, “If you can do it, do it.” It is better for them 
and better for the creditors. Sadly, however, a lot 
of people simply do not have the money. 

Returning to what the minister said, I point out 
that if people do not have surplus income, they will 
not be able to enter into a debt arrangement 
scheme. The important comparison is between
protected trust deeds and individual voluntary 
arrangements. They are both forms of insolvency. 
Compared with IVAs, trust deeds do not look very 
good—they look like a pretty soft option for 
debtors, because the creditors often get nothing 
out of them. That is where the policy interest is. It 
is not in relation to trust deeds and DAS, but in 
relation to trust deeds and sequestration—trust 
deeds and IVAs. That is where we think things are 
not working as they should.

Christine May: I too want to pursue the issue of
the debt arrangement scheme and protected trust 
deeds. To simplify matters, it seems that the debt 
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arrangement scheme gives no relief from debt.
Debtors are still liable for the whole debt and for 
any interest charges that might accrue as they pay 
the money off. DAS is therefore good for creditors, 
who get a greater benefit, but not so good for the 
debtor and the cost of administering it falls on the 
public purse. Protected trust deeds, and IVAs, to 
some extent, give a dividend to the creditor, who 
also bears quite a large part of the cost of 
administering them. 

In the light of that—I see nodding—I wonder 
whether the Executive is considering changes to 
all three options, perhaps picking some of the best 
elements of each so that they are genuine 
alternatives, rather than one being utterly punitive 
to the debtor and entirely beneficial to the creditor 
and the other being the other way round. 

Andy Crawley: Some witnesses have said that 
there should be an element of interest relief under 
the debt arrangement scheme to make it more 
attractive to debtors. We have listened to those 
concerns, and our review is addressing the issue 
to determine whether it is right to add some 
element of interest relief, perhaps just freezing 
interest or charges. There should be clear 
distinctions between the different tools. There 
should be clear distinctions between DAS, trust 
deeds and sequestration, so that creditors and 
debtors understand what they are doing. We think 
that those distinctions are not clear at the moment. 
We are trying to look at those different tools in the 
round, as you have suggested, to ensure that they 
work well together. That is certainly one of our 
policy objectives. 

Allan Wilson: I agree. As I have said, one size 
does not fit all. Part of the aim is to ensure that we 
have a process that does not distinguish between 
one or other form of debt relief, debt management, 
sequestration or bankruptcy, but which provides 
realistic, competitive options at the end of the 
legislative process. That would be the policy 
intent. We are open to suggestions and arguments 
on the merits and demerits of different 
approaches.

16:00
Christine May: We will consider that in detail at 

stage 2.

Witnesses have generally agreed that if debtors 
are to be given a better chance of petitioning for 
their own sequestration, the definition of “apparent 
insolvency” has to be made easier. Have you 
considered having a threshold lower than £1,500? 
That will not help the NINAs, but it might help 
those who are almost NINAs.

Allan Wilson: I agree that that is an issue and I 
am open to arguments. When we set up the debt 
relief working group, we asked it to take an 

independent look at apparent insolvency and other 
barriers to debtor access to insolvency. The 
working group subsequently made 
recommendations for reforms. We are considering 
those recommendations and further changes will 
be introduced at stage 2.

We are open to argument and will consider what 
the committee says in its report. It is fair to say 
that such issues are under active consideration.

Andy Crawley: Yes, I completely agree, but I 
will clarify one point. The issue of how much debt 
a person has to be in to be in bankruptcy, and the 
issue of apparent insolvency, are not necessarily 
the same. They are two different barriers and we 
might need to consider them separately.

The main reason why we have not changed the 
£1,500 limit is that consultees did not think that it 
was a good idea. However, we are reviewing that 
as well; we have to take other factors into account 
and it may be that changing the figure is indeed a 
good idea. We have to consider issues in the 
round and, as the minister says, they are under 
active consideration.

The Convener: I have asked the clerks to 
circulate a summary of the recommendations of 
the debt relief working group. That summary will 
be helpful. If members want further details of the 
full report, we can provide those as well.

Allan Wilson: There are implications for the 
definition of “small debt”, for example, and I am 
genuinely interested in the committee’s views.

Murdo Fraser: Michael Matheson asked about 
entrepreneurship and we would all concur with the 
ambition of creating a more entrepreneurial 
culture. However, this afternoon’s witnesses from 
south of the border highlighted a problem: there is 
little evidence that changes to the Enterprise Act 
2002 have made any impact at all in creating an 
entrepreneurial culture down south.

When we took evidence from two businessmen 
who had been through the bankruptcy process, 
they said that the period of bankruptcy made little 
difference. Once they had been discharged, they 
were unable to get credit from any mainstream 
lender. The businessmen said that, unless such 
issues were looked into, the question of the period 
of discharge would be irrelevant. How can we 
encourage people in that situation to get back into 
business? How can we smooth the path for them?

Allan Wilson: I take the point—although access 
to credit is obviously a reserved issue. Perhaps 
credit unions or something of that ilk would be a 
positive way of responding to such a situation.

Andy Crawley: Mr Fraser raises a difficult 
question, and a fair one. We come back to the 
general point of considering how much difference 
the changes in the bill will make to entrepreneurial 
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and business activity. As the minister said, if the 
bill does nothing else, it sends a message that the 
Executive values what the business community is 
doing. As the committee knows, the bill has been 
welcomed on that basis by the business 
community.

There is no doubt that the bill removes some 
barriers to business restart. I do not see how one 
could question that. It removes legal barriers to 
restart, which is a good and useful thing to do. If 
the reforms are introduced, people will be able to 
restart after one year. We will also make another 
change that has not been mentioned. At present, 
there is a ban on repeat bankruptcies within five 
years, but the bill will get rid of that. If someone 
has a good reason, such as entrepreneurial 
activity, they will be able to go bankrupt more 
often. If people abuse the system, we will catch 
them with bankruptcy restrictions orders.

Those things are good in themselves. It is 
reasonable to discuss how much difference they 
will make but, as the minister said, our position is 
that we have to consider the changes as part of 
the bigger picture of all the other things that the 
Executive is doing. I think that the committee 
heard from witnesses who put the matter in that 
context. The change to the discharge period will 
not in itself transform Scotland into one of the 
states of America, but it will help to an extent and 
there is certainly no evidence that it will be 
harmful. I return to what my colleague John St 
Clair said—the proposals in the bill are the right 
way forward and we think that we should keep up 
with our competitors. 

Like the UK Insolvency Service, we will 
thoroughly evaluate the reforms and we hope to 
come back in three, four or five years with an 
answer to the question. That is as much as we can 
say. We think that the reduction in the discharge 
period will help. We believe that it is worth trying 
and we want to be able to find out for sure once 
the reforms have bedded in. We hope that the 
Parliament will agree that that is a good thing to 
do.

Allan Wilson: It is interesting that I was asked 
the question from the opposite perspective at a 
conference on the matter that was held last week. 
I was asked whether the bill will prevent people 
from getting into more debt, whether it will result in 
more personal insolvency and therefore whether it 
will act as a restriction on lenders who give out 
easy credit. That is not what we envisage and we 
do not believe that that will happen. People’s 
ability to get credit will not necessarily be affected. 
It is interesting that the question was asked from 
the other perspective by those who are involved in 
giving money advice. They ask how we prevent 
people from getting into bad debt in the first place, 
which is something that we all want to do.

Murdo Fraser: I wonder whether the answer is 
to find a way of distinguishing between those who 
become bankrupt due to business and 
entrepreneurial activity and those who become 
bankrupt due to consumer debt. Perhaps the 
Executive considered that and found that it was 
impossible.

Andy Crawley: We considered that. It sounds 
like a good idea, but when one tries to separate 
the sheep from the goats it is not easy. If we are 
too prescriptive, we create an incentive for people 
to say, “I’m a sheep, not a goat.” Also, 
administering such a system would involve a lot of 
time, trouble and cost. Our view—and the view of 
the Insolvency Service—is that bankruptcy 
restrictions orders are a better and more flexible 
approach. In that way, we can take a policy view 
and weigh up the various factors, which might 
include the fact that someone has failed as a 
result of trying to run a business rather than as a 
result of running up a debt of £150,000 on their 
credit cards.

In an ideal world, we would choose the route 
that you suggest, but we do not live in an ideal 
world and the best solution is the one in the bill. It 
is the most flexible solution and the one that is 
most likely to deliver the benefit that we seek.

Murdo Fraser: My colleagues asked about the 
debt arrangement scheme, so I do not intend to 
pursue the matter in detail, but it is clear that there 
are questions about the scheme and that there are 
possible modifications that would improve it.

A parallel issue is the future of protected trust 
deeds. I understand that the Executive is 
considering changes to protected trust deeds, and 
that causes the committee a problem. We are 
scrutinising the bill, which deals with one aspect of 
insolvency legislation, while at the same time other 
changes, of which we are not aware, are being 
proposed. Did the Executive consider having all 
the legislation tied together and brought forward in 
a oner? That way, the committee could have seen 
the whole picture while it was considering the 
issues, rather than trying to deal with the bill in 
isolation.

Andy Crawley: We certainly considered the 
policy in the round. It was not as if, once the bill 
came in we plucked the idea of trust deed reform 
out of the air and said, “That sounds good. Let’s 
get up a consultation.”

To be honest, much of the explanation is to do 
with the size of the bill. The bill is so big and we 
had so much to do on it that our timescale for 
consulting on trust deed reform was pushed back. 
We did not want that to happen. We wanted the 
trust deed consultation to be published at the 
same time as the bill was introduced to address 
the fair point that you make, which is that that 
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would have made it easier for the committee to 
understand what is going on. All that I can say is 
that we put a big effort into getting the consultation 
published as soon as we could, so that the 
committee would at least see it before the stage 1 
evidence-taking process was completed. I hope 
that the committee can take into account our 
proposed changes to trust deeds, not least 
because we are relying on the enabling power in 
the bill. If the Parliament does not agree to give us 
that power, we will be back to square one on trust 
deed reform.

Allan Wilson: It is not dissimilar to what 
happened in the land reform legislation, in so far 
as we used enabling powers to take forward our 
policy intent by regulation. From the committee’s 
perspective, I would look at it more as an 
opportunity than a threat, as it means that 
members are involved in the process of 
determining the regulatory framework that would 
underpin the potential power. I would argue that 
that is a good position to be in.

Andy Crawley: May I make a point of 
clarification? I want to make it clear that the trust 
deed consultation is the end of a long process. 
The consultation that the committee has seen 
during the course of its scrutiny of the bill is the 
fourth consultation on trust deed reform. The 
reform should not come as a surprise to anyone 
who works in the sector. The point that I was 
making is that we would have preferred to get the 
matter to the committee at an earlier stage. We 
can say only that we will try to do better next time.

Murdo Fraser: Committee members are 
grateful to the Executive for reducing our workload 
and not giving us more legislation to consider at 
this stage. However, the issue is that we will be 
asked to pass, as part of the bill, enabling 
legislation that allows regulations to be made on 
protected trust deeds, without knowing the detail 
of the regulations. With the benefit of hindsight, it 
might have been preferable had we examined the 
issue in the round.

Andy Crawley: I will also provide clarification on 
that point. There are draft regulations in the 
consultation, so we are providing the committee 
with the detail of what we plan to do.

Allan Wilson: We are open to the argument that 
the regulations should be subject to the affirmative 
procedure.

The Convener: The other concern is that more 
should perhaps be included in the bill. We are 
always concerned that too much is left to 
subordinate legislation.

Christine May: I was a member of the 
Subordinate Legislation Committee, which is very 
aware of that concern.

My question is about a previous answer on the 
review of the debt arrangement scheme. Ideally, it 
would be good if the Bankruptcy and Diligence etc
(Scotland) Bill, the review of protected trust deeds 
and the changes to the debt arrangement scheme 
all came into force at the same time. Is that your 
hope?

Allan Wilson: We could come back to you with 
written evidence that would chart where we are, 
where we want to get to and how we propose to 
get there.

The Convener: Joined-up Government.

Shiona Baird: Are you concerned about the 
impact that business bankruptcies could have on 
creditor businesses?

16:15
Andy Crawley: It depends what you mean by 

“creditors”. Part of the complexity of the issue is 
that, when you talk about creditors, you are talking 
about a multitude of kinds of people. We do not 
think that there will be any effect on the banks, but 
there could be a significant effect on small traders.

Shiona Baird: I was talking about small and 
medium-sized enterprises, which have a restricted 
cash flow. 

Andy Crawley: The key point in this regard is 
that bankruptcy is just something that happens as 
a result of insolvency. People go bust and they 
need some form of debt relief. Nothing in the bill 
makes people more or less likely to go bust. If 
someone is bust and cannot pay their debts, the 
harm has already been suffered. If the small 
creditors are going to lose money, they are going 
to lose money. That is just a sad fact of life. The 
question is, how do we deal with the 
consequences of that? Mostly, that is to do with 
how we deal with the debtors. If they do not have 
the money, they cannot pay.

Allan Wilson: The implication behind your 
question might have been that the bill might lead 
to an increase in sequestrations or bankruptcies. 
Is that correct?

Shiona Baird: There might be a domino 
effect—

Allan Wilson: The evidence that we have 
suggests that that is not the case. As I said, the 
bill, per se, will not lead to increased pressure on 
creditors. That pressure is already there. 

Shiona Baird: Do you have any evidence to 
back up what you are saying? I would be quite 
interested to see it. 

Andy Crawley: We can provide information that 
has come from the UK Insolvency Service. You 
might have heard about that earlier today.
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The Convener: It is going to send us that 
evidence anyway. 

Andy Crawley: It released the latest quarter’s 
figures for English bankruptcies and IVAs. Those 
figures are going up, as are the Scottish ones. The 
Insolvency Service’s view is that there is no 
evidence that the one-year discharge has led to an 
increase in bankruptcies. Our view is that that 
makes sense. The bill is about how people who 
have gone broke can be dealt with, not how they 
went broke in the first place. That has to do with 
economic circumstances, their behaviour and a 
range of other relevant factors. 

We are confident that there is no evidence to 
support the argument that the one-year discharge 
will lead to a higher number of bankruptcies. This 
is an area in which there is clear evidence to 
support that position. We do not have the one-year 
discharge and our bankruptcy figures are going up 
faster than the English ones. There are reasons 
for that, but they are not to do with changes in 
legislation. 

Shiona Baird: Can I pursue that because— 

The Convener: We are running out of time. 
Previously, we gave a lot of time to this issue and, 
as we are going to get more evidence on it, there 
will be time to look at it again before we come to 
our report.

Allan Wilson: I would favour an evidence-based 
approach to this legislation. The evidence that I 
have seen leads me to the conclusion that I have 
outlined. An exchange of evidence is a good thing.

The Convener: Absolutely.
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Bankruptcy and Diligence etc
(Scotland) Bill: Stage 1

16:45
The Convener: Item 6 is consideration of the 

Finance Committee’s report on the bill and issues 
emerging from today’s evidence. The report, which 
has been circulated, is fairly straightforward. I 
suggest that we go to the conclusions on page 8. 

There are four conclusions for us to follow up 
on. In the first, the Finance Committee details its 
concerns about the establishment of the Scottish 
civil enforcement commission. I suggest that we 
write to the minister, referring him to the concerns 
expressed in the report and asking for his 
response.

Members indicated agreement. 

The Convener: The second conclusion relates 
to the accuracy of the estimates made in relation 
to the budget for the Accountant in Bankruptcy. 
We might ask the Auditor General to consider that 
issue—if he can do so quickly—and to give us 
some independent advice on the estimates, 
because there is clearly a dispute between the 
Finance Committee and the Executive about their 
veracity and robustness. 

Christine May: We heard evidence today from 
down south on any increase in costs, and last 
week we heard the Accountant in Bankruptcy’s 
estimate of that, even without the bill. In the first 
instance, it might be worth providing that evidence 
to the Executive and asking it to comment, and 
then considering whether we want to go to the 
Auditor General. 

Michael Matheson: Given the time limits within 
which we are considering the bill, I suggest that 
we write to the Executive and the Auditor General 
at the same time. By the time that we get a 
response from the Executive, we may also have a 
response from the Auditor General, which would 
give us a good comparator. 

The Convener: The key point is that the 
Finance Committee is in dispute with the 
Executive. It would be helpful if we could get some 
independent advice. Do members agree that we 
should write to the Auditor General and the 
Executive simultaneously?

Members indicated agreement. 

The Convener: The Finance Committee’s third 
concern relates to the reform of protected trust 
deeds. Again, that is primarily a cost issue, but it is 
also a guidance issue. 

Christine May: We do not know what the reform 
of protected trust deeds will involve because we 
have not got to that part of the bill yet.
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The Convener: Exactly. We should draw the 
Executive’s attention to the specific point that the 
Finance Committee raised. Do members agree 
that we should write to the Executive? We could 
also ask the Auditor General whether he would 
agree to help us on that, as it is probably falls 
within his remit. 

Christine May: If there is time, we could attach 
the evidence and the responses to questions that 
we got earlier today. 

The Convener: Absolutely. Is that agreed?

Members indicated agreement.

The Convener: The final concern of the Finance 
Committee is the uncertainty over uptake of the 
information disclosure scheme and associated 
costs. As we would expect from the Finance 
Committee, that is another finance issue. Shall we 
do the same again, and write simultaneously to 
the Executive and the Auditor General?

Members indicated agreement. 

The Convener: Is Nicholas Grier able, in three 
minutes, to sum up the emerging issues? 

Nicholas Grier: Well, there is a challenge—the 
answer is probably no. 

The Convener: I thought that the evidence from 
down south was extremely helpful and interesting. 

Nicholas Grier: I agree. What came out most 
clearly in the evidence from England is that the bill 
will not make much difference to enterprise. That 
is not necessarily a bad thing, and it will help some 
entrepreneurs. We just have to recognise that the 
purpose for which the bill was introduced is not 
necessarily the one that it is going to achieve. 

What the witnesses told us about the bill was 
useful. There were some issues that I would have 
liked to have heard more about, such as the things 
that could be done better in future. It would have 
been useful to have heard a bit more about the 
cost to the public purse, and we could have heard 
more about debtor education. It just would have 
been nice—in the greater scheme of things—to 
have heard more about those issues. 

Scottish Enterprise seems to have few views on 
the bill, other than that it will do no harm—

Murdo Fraser: That is always a good thing.

Nicholas Grier: Scottish Enterprise’s response 
makes it difficult for me to say anything 
constructive in that context.

We heard that the minister thinks that the bill will 
change the culture. We will have to see whether 
that happens. The fact that there is optimism 
about legislation does not necessarily mean that 
what is hoped for will be achieved, but one can 
always hope that the culture will change—it 

depends on how sceptical one is about the 
capacity of legislation to make a difference. I am 
not sure that I can contribute much more; 
members of the committee listened to the 
evidence just as I did. In the interests of brevity, I 
will shut up.

Karen Gillon: Perhaps you could write to the 
individuals from whom you would like more 
information.

Nicholas Grier: I would be happy to do that.

The Convener: The agenda for this meeting 
was long, because as well as taking evidence from 
witnesses we had to consider two SSIs and the 
Company Law Reform Bill. However, if we are to 
meet the deadlines in our timetable for 
consideration of the Bankruptcy and Diligence etc 
(Scotland) Bill, we will have long meetings for the 
next month or two.

I asked the clerks to work on the part of our 
report that will deal with part 1 of the bill. It would 
be useful if we considered that part of our report in 
two weeks’ time, while the matter is fresh in our 
minds, so that we do not have to revisit it at the 
end of the process. I mentioned the clerks, but 
Nicholas Grier will also have a heavy input.

In the light of the discussion at our last meeting 
about the timetable for consideration of the bill, the 
Minister for Parliamentary Business has sent a 
paper to the Parliamentary Bureau that suggests 
that the stage 1 debate be held on or before 26 
May. That would tie in with our report deadline of 
16 May, because it would allow five sitting days 
between the publication of the report and the 
debate. The onus will be on us to meet our side of 
the bargain and complete the report on time, and I 
am working with the clerks to ensure that we do 
so.

If there are no further comments on the bill, we 
will move into private session.

16:52
Meeting continued in private until 17:04.
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SUBMISSION FROM REGISTERS OF SCOTLAND EXECUTIVE AGENCY

Introduction

The Keeper of the Registers of Scotland is a statutory Office Holder in the 
Scottish Administration and currently responsible for maintaining 15 public 
registers. These include the two national property registers, the Land Register of 
Scotland and the Register of Sasines. The former, introduced in 1981, is a map 
based register of title and is gradually superseding the Sasine register, which has 
been in operation since 1617. The Keeper also holds the Register of Inhibitions 
and Adjudications (as it is currently named), which a public record of inhibitions 
and sequestrations.

The Keeper’s functions are carried out by Registers of Scotland Executive 
Agency (RoS), which is brigaded under Scottish Executive Development 
Department. RoS operates on a self-financing basis under arrangements 
analogous to a trading fund.

The Scottish Executive and Scottish Law Commission have closely involved RoS 
in the development of those proposals contained within the Bill which impact on 
the Keeper’s business and functions. As a result we are confident that the 
reforms can be successfully implemented.

Bankruptcy

The provisions on bankruptcy have little effect on the Keeper’s business. Legal 
staff in the Land Register require some knowledge of bankruptcy insofar as it 
affects vesting of and ability to transact with property. When the reforms are 
commenced some minor updating of in-house guidance and instructions will be 
necessary.

Floating Charges

It is proposed that a major new register be added to the Keeper’s stable. We 
agree with the Executive and the Scottish Law Commission that this registration 
activity should be placed within the devolved Scottish Administration and that the 
Keeper of the Registers is the appropriate official to hold the new register. Our 
existing registration and information customers, such as solicitors, banks and 
other financial institutions correlate closely to those with interests in floating 
charges. Further we have expertise in developing and maintaining secure, 
accurate and effective registration processes and systems. Like our other major 
registers, we anticipate making this register available to search online. We also 
anticipate entering into an information sharing arrangement with Companies 
House to ensure that information about Scottish floating charges is readily 
available to enquirers at the companies registry.
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Assuming Parliamentary approval of this part of the Bill, we anticipate 
commencing a project to develop the new register shortly after Royal Assent and 
would then liaise with colleagues in the Executive to ensure that technical design 
and build, publicity, commencement of the statutory provisions and the making of 
the necessary subordinate legislation are co-ordinated. The project will be 
delivered in conjunction with our strategic IT partner, BT, with both organisations 
contributing resource.

The costs of developing and then maintaining the register will, in line with our 
self-funding status, be met from registration and information provision fees. We 
cannot yet accurately estimate the resources and costs involved however the 
Financial Memorandum to the Bill gives a rough order of magnitude based on our 
experience with our other registers.

We consider the principle that floating charges should in future be created by 
public registration an improvement on the current position in which there is a 
blind period during which the existence of a floating charge is not a matter of 
public record.

At present Companies House register brief particulars of floating charges. In the 
new register it is proposed the floating charge as a whole be registered, much as 
deeds are currently registered in the Register of Sasines. We consider that this 
innovation has two important practical benefits for companies and those who 
lend to them. First, it becomes possible to produce authentic extracts from the 
register. This will make storage of (and the consequences of losing) original 
floating charges less critical. Second, it opens up the possibility that floating 
charges might be created and registered as electronic communications under a 
process similar to the Automated Registration of Title to Land process which we 
are currently developing and intend to introduce next year.

Land Attachment

Section 72 of the Bill provides that notices of land attachment are registrable in 
both the relevant property register and the Register of Inhibitions. This will be a 
novel type of registration, unlike any current registration event. Accordingly some 
preparation will be necessary before commencement of this chapter.

Adjudication is very rarely used. However we think that land attachment will be 
much more attractive to creditors and therefore used with much greater 
frequency. This has implications for registration volumes and therefore our 
resource requirements and registration turnaround times.

As land attachment is unlike other registrations in the Keeper’s registers (for 
example because the certificate of service will be submitted for registration after 
the notice) new procedures and processes will need to be developed. 
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We anticipate that changes to our IT systems, a degree of staff training and 
provision of guidance to our customers will be necessary. We also think it likely 
that new registration applications forms and a specific registration fee will need to 
be prescribed for land attachment.

These issues are manageable. Again, we anticipate taking a project approach to 
the preparations and liaison with colleagues in the Executive to ensure that 
commencement of statutory provisions and practical readiness are co-ordinated.

Concluding remarks

We hope that these brief comments are of help to the Committee. There are 
many points of practical detail to be worked out in the implementation of the new 
floating charges register and registration of land attachment. However we see no 
issues in the policy and look forward playing our part in the part in the realisation 
of the reforms.

John Glover
Legal Director
Register of Scotland Executive Agency

9 March 2006
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SUBMISSION FROM THE SOCIETY OF MESSENGERS-AT-ARMS AND
SHERIFF OFFICERS

The Society of Messengers-at-Arms and Sheriff Officers welcomes this 
opportunity to comment on the Bankruptcy and Diligence etc (Scotland) Bill.  
The Bill has been considered by office bearers and executive council 
members of the Society.  The Society’s response is detailed below.

The Society notes the aims of the Bill and welcomes the majority of it’s 
proposals and general principles.  The Society is also in agreement with the 
overview of 3 categories of debtors, “won’t pays”, the “could pays”, and the 
“can’t pays” as outlined in the Bill’s policy memorandum.  The Society’s 
response has been restricted to the parts of the Bill to which the Society is 
opposed.

The parts of the bill to which the Society is opposed are of extreme 
importance and therefore, deserving of full explanation.  It has not been 
possible to restrict these responses to merely 6 sides of A4.

ENFORCEMENT 
Section 43 – Scottish Civil Enforcement Comission

Although the Society acknowledges the proposed establishment of the 
Scottish Civil Enforcement Commission, the reason for it’s establishment 
appears to have been based upon erroneous perceptions of Officers of Court 
and the manner in which they engage in and execute their duties. There have 
in fact been very few complaints of substance against officers in recent years. 

The Scottish Executive’s policy memorandum states, the proposal that the 
new Scottish Civil Enforcement Commission should appoint, regulate, and 
discipline members of the “new” profession of messenger of court “has been 
welcomed by all respondents to the consultation.”  That is too sweeping a 
statement. The administrative advantages of centralising the necessary 
procedures connected with officers of court may indeed have been 
recognised by all parties.  However, the proposal that the appointment of 
officers of court should be transferred from judges to Scottish Ministers is a 
matter to which the Society is vehemently opposed.

Officers of court have always been appointed by a Sheriff Principal after 
enquiry into their fitness for office and the present Bill will remove this judicial 
function. The provisions of the Bill provide for appointment by the Civil 
Commission which in itself is appointed by the Scottish Executive and under 
the control of Scottish Ministers.

The Commission will oversee, control and administer officers including the 
control of a new professional organisation to be established.

This leaves an unbroken chain from the Executive to the officer and raises 
doubts over the independence of the officer, especially when the officer is
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taking action to recover and enforce warrants for the recovery of Council 
Taxes etc.

It is essential that officers of court are independent and seen to be impartial,
executing their duties without fear or favour and without constraint of a control 
which leads directly to the Executive.  The removal of appointment by judicial 
process leaves the issue of independence in grave doubt and is therefore not 
in the public interest. 

The Society therefore urges re-consideration of the provisions in the Bill as it 
stands to make provision for appointment by a Sheriff Principal after the 
Commission has investigated the candidates' fitness for office. Consideration 
should also be given to any disciplinary action of an officer by the appropriate 
Sheriff Principal after the Commission has investigated a complaint and 
reported it to the appropriate sheriff principal.

The judicial process of appointment should be retained in order to satisfy the 
requirement that an officer always acts and is seen to act in an independent 
and impartial manner.

SECTION 51 – Messenger of Court

This section is effectively designed to rename or rebrand the offices of 
Messenger-at-Arms and sheriff officer.  The Society, indeed the profession of 
Messengers-at-Arms and Sheriff Officers is clearly opposed to the proposed 
new title of "messenger of court". Being aware of disquiet within the 
profession in this respect, the Society recently polled all 163 practising officers 
of court seeking their views on the proposed new title and requesting 
alternative suggestions for a new professional title. Of the 163 practicing 
officers, 118 responded (whilst the Society presently has a membership of 
118, 11 members failed to respond and, therefore, 11 non-members did so). 

The clearly preferred title is that of "Judicial Officer", with 54 officers preferring 
same. Perhaps surprisingly, the title "officer of court" was a distant second 
preferred title on the part of 28 officers. Many officers expressed comment in 
support of their preferred new professional title. We have detailed some of 
these comments.

A variety of other professional titles were suggested viz: Messenger-at-Arms
and sheriff officer, Messenger-at-Arms and sheriff officer of court, Messenger-
at-Arms, sheriff officer, civil justice officer, civil judicial officer, officer of justice, 
officer of law, court deputy, judicial messenger and court diligence officer. 

Of the officers who intimated a preferred title other than that of "Judicial 
Officer", a majority of them made comment to the effect that "Judicial Officer" 
is their second preferred professional title.

By proffering the “Zimbabwean” title "messenger of court", the Society is 
fearful, appreciation has been lost with regard to the extensive training and
study undertaken by officers of court and, indeed, the expertise employed by 
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them prior to, during and after the execution of their duties. The role of the 
officer of court can be very complex. Indeed, it is worthy to note, advice and 
opinion of officers is regularly sought by many professionals, including 
solicitors, advocates, sheriffs and, indeed, sheriffs principal. The training and
study requirements, knowledge of the law and unique expertise on the part of 
officers, are deserving of a more worthy professional title than that of 
"messenger of court", which undermines the profession.

The Society is aware of the policy decision to modernise the offices of 
Messenger-at-Arms and Sheriff Officer and, indeed, to better inform members 
of Scottish Society who may find themselves engaged in officer of court 
activity, with a view to removing or reducing as much as possible any stress 
and/or sense of intimidation. The title "Judicial Officer" achieves these aims. It 
is a title which will be clearly understood by Scottish citizens and covers the 
full range of officer activity. The Society cannot conceive of anyone of sound 
mind in any situation mistaking a “Judicial Officer” with a judge. By contrast, 
the title of "messenger of court" clearly fails in these respects. It is neither 
modern or clearly understood: indeed, its use will mislead thereby creating 
stress as same does not cover inter alia enforced diligences. 

In all of the circumstances, the Society wishes to make clear its opposition to 
the presently proposed title "messenger of court" and its support of the clearly 
preferred professional title "Judicial Officer".

COMMENTS MADE IN SUPPORT OF PREFERRED PROFESSIONAL 
TITLE

JUDICIAL OFFICER

"Judicial Officer" encompasses all of our functions

"Union Internationale des Huissiers de Justice et Officiers Judiciaries" (the 
International Association) recently decided that their title, when translated into 
English, should be "The International Association of Judicial Officers".

“The Collins English Dictionary definition of "judicial”: of or relating to the 
administration of justice", which of course fully covers our full range of 
functions”.

“It is clearly imperative that any new title is balanced, conveying a sense of 
respect without intimidation; "judicial officer" strikes this balance”.

"Judicial Officer" would clearly seem to be the more appropriate option, in line 
with our European counterparts and more clearly covers the extent of our 
official functions. "Judicial Officer" does cover all aspects of our office and 
should be conducive to respect from individuals encountered in our course of 
work”. 
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SECTION 54 – Abolition of Offices of Messengers-at-Arms and Sheriff 
Officer

Many Society members bitterly resent the proposed abolition of the ancient 
offices of Messenger-at-Arms and Sheriff Officer. The Society, however, has  
taken note of the policy decision to establish one category of officer; it has 
advised on the practical difficulties of effecting the necessary transition from 
two classes of officer to one.

Although the Society knows how thinly researched must have been the 
proposals to create a new model for our profession (It is believed, for 
example, no contact has been made with  U.I.H.J. for any information), it will 
endeavour to ensure that the transition from a profession of two categories of 
officer to one is effected successfully. 

The Society, however, is emphatic about two matters connected with section 
54 of the Bill. Firstly, the introduction of a new office of “officer of court”, as 
envisaged in the Bill, does not require the abolition of the historic office of 
Messenger-at-Arms. The idea of the Lord Lyon, that Messengers-at-Arms
should continue as a voluntary body, in the same way that the writers to the 
signet may still exist, whilst their practical legal functions are carried out as 
solicitors, seems to the Society to be a perfectly reasonable suggestion. 
Indeed, so plainly reasonable is this request, that it might begin to appear to
be a deliberately destructive act against the officers of court, to insist upon 
abolition, not re-presentation of the profession. 

Secondly, being aware that its Honorary President, the Lord Lyon King of 
Arms, has advised he does not believe it would be competent for the Scottish 
Parliament to abolish the office of Messenger-at-Arms, the Society insists 
upon calling into question the legal advice which has been relied upon in 
presenting section 54. 

The Lord Lyon has clearly advised that a Messenger-at-Arms' appointment is 
an honour or dignity, granted by the Crown. This must make this a reserved 
matter. As the Society represents so many of those who are very nearly 
affected by the threat of dispossession of an historic office, in circumstances 
which leave the legality of the proposal open to question.  The Society
requires, if necessary, to pursue this matter.  

SECTION 55 – Regulations of Messengers of Court

It is well known that a small number of Sheriff Officer firms are now controlled 
by non officers and in one instance, a large debt recovery firm which has its 
headquarters in another country. The Society believes, its members do not 
carry out ordinary business functions, but rather perform essential responsible 
functions within the Scottish court system.  Therefore it is in the public interest 
that ownership and control of these businesses should be in the hands of 
accountable officers of court.   
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On 17 July 2002 it was announced that Intrum Jusititia had acquired the firm 
and practice of Stirling Park LLP Messengers-at-Arms and Sheriff Officers 
(constituted as an LLP Partnership on 10 May 2002) and, coincidentally, one 
day after the latest date given by the Scottish Executive for responses to their 
consultative document Enforcement of Civil Obligations in Scotland.

At that time the Society expressed it grave concerns regarding the control and 
accountability of firms coming under the ownership of partners not qualified as 
Officers of Court.  Now with the advent of three firms falling into this category,
the Society is sure, this is very much against the public interest.  The Society
in its response to the Scottish Executive on Enforcement of Civil 
Obligations in Scotland on 6 August 2002 made the following statement in 
regard to the ownership issue:-

“We believe that there are partners in firms of Sheriff Officers who now hold 
controlling interests in these firms but who are not themselves Sheriff Officers.  
Section 14.5 of the 1991 Rules made it clear that a Sheriff Officer could not be 
the employee of a Limited Company nor form his business into a Limited 
Company.  On 17 July 2002 it was announced that one of the ten largest debt 
collection companies in Europe had “acquired” the business of the third 
largest employer of Sheriff Officers in Scotland.  Its acquisition was through 
the medium of the creation of a Limited Liability Partnership, an entity which 
the 1991 Rules have not been amended to take account of.”

Steps were taken to hold an extraordinary AGM and this was called for 7 
December 2002 with the sole purpose of hearing special motions to amend 
the Society’s bye-laws and code of professional ethics with the addition of a 
new bye-law 18.  The following is an excerpt from the special motions.  

“1) A new Bye-Law 18 be created to include the following.

a) An Officer of Court may not enter into partnership with anyone other 
than one or more other Officers of Court.

b) An Officer of Court may not be employed by anyone other than 
another Officer of Court or a firm of Officers of Court.”

This was met with a summons for interdict at the instance of the partners of 
and the firm of Messrs Scott & Co.  It was considered that the issues raised 
were too weighty to be dealt with on the day before the proposed 
extraordinary general meeting and given possible substantial costs involved in 
defending the action, it was decided to give an undertaking to preclude an 
interim interdict being granted.  Nevertheless this demonstrated the Society’s 
initiative at that time to try to regulate itself and prohibit corporate ownership 
and multi-disciplinary practices.  
The Society has always taken the view that in prohibiting corporate ownership 
and multi-disciplinary practices it would not be necessary for non-Officer 
partners to resign.  They could sit the exams and become Officers!
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In addition the Advisory Council to Messengers-at-Arms and Sheriff Officers 
was aware of the position regarding Stirling Park and the Chairman of the 
Council, Lord McEwan, met with the Lord President who indicated that 
primary legislation would be required to regulate the business organisation of 
Messengers-at-Arms and Sheriff Officers and this would be a matter for the 
Scottish Executive.

It is also interesting to note that prior to the acquisition of Stirling Park the 
Society had responded to the Scottish Executive on 16 October 2001 on the 
report “Striking the Balance” and which was a result of wide consultation of 
firms of Messengers-at-Arms and Sheriff Officers and members throughout 
Scotland.  This sets out the Society’s position and the majority of members 
at that time.

There should be a prohibition on firms trading where there are no partners 
holding a commission in that firm.  Saving and Transitional Provisions would 
require to be made for any firms not currently conforming.  Official duties 
could only be carried out where an officer is a partner in, or employee of a firm 
of Sheriff Officers.”

Since then the Society has consistently held its views on the ownership and 
regulation of the office of Messengers-at-Arms and Sheriff Officers.  Further 
detailed responses were made to the Scottish Executive in February 2004 on 
the secondary consultation document Enforcement of Civil Obligations in 
Scotland and September 2004 to the draft Bill Bankruptcy and Diligence in 
Scotland and equally important the Society made various informal 
representations and letters to the senior officials of the Scottish Executive 
during the last three years.

It is now over three years since we highlighted the loop hole in the 1991 Rules 
allowing the takeover of a major firm by a corporate body.  We were very 
disappointed that the new Bill does not include in its primary legislation, the 
regulation of the office of messenger of court.  We do recognise that the 
Scottish Executive’s intention is to introduce subordinate legislation to 
regulate the officer of court profession but the Society urges for immediate 
steps to be taken to implement this as we are exceedingly concerned that 
further delays could impede the introduction of these regulations.  

The Society is equally concerned that discussions have or may be taking 
place with firms by corporate bodies as potential acquirers of these firms.  We 
anticipate that unless legislation is brought into force urgently any new 
legislation introduced might find a difficulty in being implemented.  In addition 
the profession needs certainty, indeed unity and the prime factor with disunity 
over the last period has undoubtedly been the involvement of corporate 
intrusion into the profession.

The Society respectfully requests that legislation is promulgated which 
incorporates appropriate anti-avoidance provisions to underpin the 
requirement that beneficial ownership of a business of Messengers-at-
Arms/Sheriff Officers remains vested in Officers only and that this requirement 
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is not circumvented by, for example, limited companies/LLPs entering into 
artificial arrangements under which an Officer is appointed as a mere 
nominee of and under which the limited company/LLP retains the interest in 
beneficial ownership.

The Society pledges it support and will give every assistance in the 
implementation of legislation leading to a unified profession playing its part in 
a modernised civil enforcement environment.

SECTION 70 – Land Attachment

The Society has argued strongly in its responses to the Consultation 
document, Modernising Bankruptcy in Scotland that Land Attachment (and 
Residual Attachment) should be available diligences under a Summary 
Warrant in the same way that the Consultation document had indicated 
Inhibition would be available under a Summary Warrant. Our position remains 
that we support the availability of Land Attachment, Residual Attachment, and 
Inhibition under a Summary Warrant. Our arguments in favour of such 
availability still stand and are detailed hereafter.

In the Policy Memorandum, the Scottish Executive states it required to strike a 
balance between the legitimate interests of public creditors, and the 
reasonable concerns of creditors, as to whether diligences available under a 
summary warrant should be extended. The conclusion reached, not to extend 
in the case of Land Attachment, Residual Attachment, and Inhibition, appears 
to be on the basis of paragraph 1059 where it is stated that public debt will not 
be harder to enforce as public creditors can raise a full payment action in the 
same way as ordinary creditors do.

Local authority creditors are, however, restricted in their choice by the Local 
Government Finance Act 1992, Schedule 8 (2) (5). That section states that an 
ordinary payment action is incompetent where any of the diligences available 
under a Summary Warrant have been executed in pursuance of a Summary 
Warrant. This places the local authority at a considerable disadvantage where 
they have used diligence in good faith but for example, an earnings 
arrestment has ceased to have effect before the debt is paid in full or an 
arrestment has attached funds but insufficient to clear the debt and 
subsequent attempts at arrestment have been unsuccessful. Notwithstanding 
the fact the debtor’s circumstances may change and the creditor may wish the 
options of an alternative diligence, the option of electing to use the 
alternatives referred to are denied the local authority creditor. It could be 
argued therefore that the availability of the new diligences will be denied to 
public body creditors and to that end public debt (council and other taxes etc) 
will be unnecessarily difficult to collect.

In view of the limitations imposed by the 1992 Act the only alternative open to 
such creditors may be to petition for the debtor’s sequestration. This potential 
restriction on the diligences available to public body creditors may have the 
unintended consequence of giving public body creditors no choice but to turn 
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to the much quicker and more draconian measure of bankruptcy. This would 
be in no-one’s interests.

The diligence of land attachment should prove potentially useful to Central 
and Local Government, in respect of their “can pay – won’t pay” debtors.  The 
Society is aware of a category of debtors who are significant in number and 
who have taken pro active steps to prevent the successful execution of 
diligence against them. Ownership of substantial movables are intentionally 
vested in third parties.  While this can be readily achieved in respect of 
movable property, it is much more difficult to achieve in respect of heritable 
property. This particular category of debtor, invariably welcomes bankruptcy 
proceedings as same serves to “wipe the slate clean”.  They are also aware 
that few trustees in sequestration force the sale of heritable property and of 
the reluctance of many local authorities to petition for sequestration. 

The Consultation argued against extending the range of diligences available, 
following the Scottish Law Commission reasoning that “since summary 
warrants dispense with the need for court actions, it seemed desirable not to 
widen the methods of enforcement any wider than is necessary.” No logical 
reason was presented other than that it seemed desirable not to, because 
there is no formal citation or opportunity for judicial hearing. The Scottish 
Executive in the original Consultation dispensed with that argument in the 
case of Inhibition because it was less intrusive. The Society argued that Land 
Attachment (and Residual Attachments) should not be treated any differently, 
as the Bill itself (s70 (3)) specifies that on registering a notice of land 
attachment, the notice has the effect of an inhibition against the land attached. 
Once the Land Attachment is created it is again a security only at that stage. 
The Society again submits that as Inhibition and Land (and Residual) 
Attachments are not intrusive at the time of creation they should be available 
under a Summary Warrant.

The real intrusiveness of land attachment comes at the point where warrant to 
sell the attached land is applied for. At which point, a number of additional 
protections are made available to the debtor; in particular where the land 
attached is a dwellinghouse. It also has to be borne in mind that there is a 6-
month gap between registration of the notice and the application for warrant to 
sell which allows the debtor an opportunity to avoid the intrusiveness of the 
land attachment.

A further argument for restriction of diligences under a Summary Warrant was 
that the debtor had no prior notice of diligence commencing. The Bill deals 
with this directly by the introduction of a charge into the Summary Warrant 
procedure. This charge brings a formal step of giving notice to the debtor of 
potential diligence and will act as a filter of cases that can be resolved without 
the need for land attachment proceedings and indeed other diligences.

The introduction of a schedule of charge for payment also affords debtors an 
opportunity to challenge the validity of the debt in question, which is not 
presently available. 
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The Society has very serious concerns that land attachment may be used as 
the first diligence of choice rather than a diligence of last resort. The dangers 
of this are particularly apparent in summary warrant procedure because of the 
number of cases and category of debtors involved. We would submit that in 
addition to the charge there should be some additional procedure. We stop 
short of advocating the raising of an ordinary action when a summary warrant 
creditor wishes to use the land attachment procedure. We see no reason for 
the additional expense and formality of an ordinary court action. We submit 
that an application along the lines of that for an exceptional attachment order 
would be a suitable vehicle. It would add a further stage to the procedure; 
allow the debtor a further opportunity to state his/her case, in the absence of a 
court action but without unnecessarily and significantly adding to the creditor’s 
expense.
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SUBMISSION FROM STIRLING PARK

Bankruptcy and Diligence (Scotland) Bill

Stirling Park welcomes the publication of the Bankruptcy and Diligence (Scotland) 
Bill and supports the Bill’s aim to improve the balance between debtors and 
creditors. 

We are particularly supportive of the modernisation of diligence elements of the Bill 
and of the creation of the Scottish Civil Enforcement Commission. We believe this 
will improve the regulation and accountability of Court Officer firms, and ensure that 
practices and training across the industry are improved and brought into the 21st

Century.

We also welcome the wider range of diligences that will now be available to creditors 
therefore offering an increased number of tools that can be used in the enforcement 
of debt.

Whilst we embrace a number of areas in the Bill we do have specific concerns:

Summary of concerns

The structural and managerial reorganisation of Court Officer firms is 
unnecessary and seems contrary to the Bill’s aims of modernising the 
profession and encouraging entrepreneurship. The Bill’s requirement for 
owners, managers, members and partners in a firm to be qualified Sheriff 
Officers also goes against the trend towards encouraging those with broad 
business backgrounds into firms to offer a wider range of experience. Managing 
Directors, Finance Directors, Human Resources Managers, owners etc do not 
need to be Sheriff Officers in order to run a successful and ethical business.

The current draft of the Bill would require ‘owners’ of a firm to be qualified 
Sheriff Officers. Stirling Park is owned by Intrum Justitia in Sweden. It is not yet 
clear how this aspect of the Bill would be implemented and no suitable response 
has yet been given by the Scottish Executive. We are concerned that the 
Executive has said that details will be worked out in secondary legislation but 
we need clarity at this stage of the Bill process.

We have concerns about the workability of the new money attachment as it 
currently stands. Under the current proposals our Officers could be put at 
personal risk during the execution of their duties. Also there are organisational 
concerns over the definition of money as property and personal searches; 
where seized money is held and equally how it is returned.
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About Stirling Park

Stirling Park is Scotland’s leading revenue management and enforcement company, 
originally established as a family company in 1924.  We are now a division of Intrum 
Justitia, Europe’s largest Credit Management Services Company, which is 
headquartered in Sweden.

Managed autonomously in Scotland, Stirling Park is headquartered in Glasgow with 
a network of eight business centres throughout Scotland. We currently employ 140 
people and continue through expansion of the business to increase that number of 
full time employees.  Our client base consists of 13 Scottish Local Authorities and 
numerous legal firms throughout the country. 

We have been aware in recent years of the fall in numbers of people coming forward 
for training as Sheriff Officers. In an attempt to turn this around and encourage fresh 
talent into the profession we have established the Stirling Park Training Academy 
which invests in expert recruitment and offers suitable candidates vocational training, 
professional qualification and a guided career path.

Leaders in Our Field

Stirling Park has transformed the Sheriff Officer business into a people-focussed, 
responsible, accountable and efficient business.  For example:

We are the only enforcement firm with an affiliation and close working 
relationship with Money Advice Scotland (MAS).  As Associate Members, we 
work with MAS in directing debtors to money advice agencies when they need 
help and in making sure they claim the benefits they are entitled to
We have developed early intervention communication strategies to identify and 
help those in financial difficulty
We have invested in sophisticated debtor profiling to ensure we appropriately 
target those who can afford to repay debt
We utilise modern technologies such as mobile text messaging and “online” 
secure web payment systems to simplify the payment system
There is absolute openness, accountability and transparency in the way we 
operate, including the publication of our annual accounts 
We operate in full compliance with open local government tender and 
procurement processes where we demonstrate full compliance with public sector 
regulation as well as an emphasis on high levels of customer service, satisfaction 
and fair treatment

There appears to be a public misconception about the way in which our business 
operates. Our Officers and Messengers are fully qualified and commissioned 
Officers of Court, who carry out their duties in full compliance of all legislative and 
regulatory demands of the Scottish Courts. They are regulated by the Sheriffs 
Principal and The Lord Lyon in the delivery and service of court citation and diligence 
in respect of many different scenarios from child custody to debt recovery. To enable 
the Committee to better understand the operational process in respect of diligence 
as it applies in debt recovery cases, we have attached a diagram as Annex 1.
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Bankruptcy and Diligence (Scotland) Bill

Scottish Civil Enforcement Commission

Stirling Park fully endorses and welcomes the creation of the new Scottish Civil 
Enforcement Commission. During the consultation process we have been fully 
supportive of the creation of the Commission. We are sure that this body will be 
successful in modernising and regulating the industry and Stirling Park looks forward 
to participating fully in that process.

Organisation of Court Officer Firms

The Bill as it stands proposes the following:

Part 3: Section 55 (2)

The Scottish Minister may, by regulations –

a) prescribe the types of business association which messengers of court may 
form in order to carry out their functions;

b) make provision about the ownership, membership, management and control 
of those business associations;

c) prescribe conditions which must be satisfied by those business associations;
d) make provision regulating the fees and charges which may be levied by a 

messenger of court in the performance of the messenger’s functions

Summary of Concerns

We are informed by the Executive that much of the detail of this section will be 
decided using secondary legislation. We don’t believe this is appropriate given the 
potential impact this could have on our company. Secondary legislation can be very 
difficult to input to or have any real debate around. 

Stirling Park is not clear why the Scottish Executive feels the need to prescribe the 
manner in which a company is run and how its management structures are 
organised. The Bill as it stands requires that the owners and managers of firms 
should be fully qualified Sheriff Officers (SOs) despite the fact they are not carrying 
out Court Officer activities. As we are ultimately owned by a Swedish company this 
adds a further complication and under the proposed regulations we could no longer 
operate as a business in Scotland. 

Definitions

Stirling Park believes that there needs to be greater clarity about the Executive’s 
definition of ‘ownership, management and control’ of business associations, and why 
“ownership” should be included within the changes. 
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It would appear that the Bill is trying to impose conditions not only on who own a 
business but also on the management structures and qualifications of those who 
own, run or manage SO firms. This would therefore preclude other business 
professionals capable of running SO firms from doing so. 

Qualifications and Modernisation

If we were to look at local authorities or other public bodies as examples, heads of 
departments of a council do not necessarily need to be qualified in a specific area in 
order to run a government department effectively. A Director of Social Work or 
Education for instance does not need to be a qualified social worker or teacher in 
order to do an effective job as long as there are qualified professionals within their 
management team. If we actively encourage broad business and management skills 
in local authorities and government departments, why would the Executive wish to 
prescribe the opposite principles in private businesses?

Stirling Park has invested heavily in modernising our business practices, and integral 
to our success has been the introduction of talented people from areas such as HR, 
Finance and Marketing to develop a successful Scottish company. As qualifying as a 
SO can take many years it is a disincentive to new professionals bringing their skills 
into the business. It also appears to be an unnecessary and significant investment in 
the time of our current senior managers and/or owners who will never undertake the 
SO work, for which officers, quite rightly, must be qualified.

We assume that the aim of the Bill is to modernise the profession. However, we are 
not convinced that Court Officer firms run solely by SOs will necessarily achieve that.
Exactly that traditional firm structure is potentially one of the reasons that the 
industry currently requires modernising in the first place.

Ownership and Conflict of Interest

The issue around ownership is equally confusing. Albeit autonomously managed in 
Scotland, Stirling Park was recently bought by the Swedish company Intrum Justitia. 
As it stands, the Bill seems to suggest that ‘owners’ of SO firms would also be 
required to be qualified Sheriff Officers. If this were to be the case then Stirling Park 
would quite simply be unable to operate. This is despite the fact that since Intrum 
Justitia bought the firm, we have seen enormous investment in human resource, 
technologyand collection strategies which have transformed efficiency levels for our 
local authority clients.

We understand that one of the reasons that the Executive has put forward this 
reorganisation is to remove any potential conflict of interest where managers or 
owners of a firm might undertake informal debt collection in one part of a company, 
which may be later pursued as a diligence within another part of the same company. 
(The argument is an academic one as in all cases, it is our client who makes the 
decision on diligence and not Stirling Park.)  However, simply prescribing that 
owners and managers of a firm should be Sheriff Officers will not prevent that 
potential conflict of interest occurring. 
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If a Sheriff Officer is also the owner of a debt recovery firm that deals in informal debt 
collection, then under the Bill’s current proposals, they will still be able to direct 
informal debts down a diligence route within their own Sheriff Officer Firm, simply 
because they are qualified Sheriff Officers. 

Stirling Park almost exclusively undertakes post-decree debt collection, or “formal 
debt collection”. Pre-warranted collection of sundry accounts, for example, unpaid 
catering bills, room hire bills and so on which we undertake for some of Local 
Authority clients, comprises a very small percentage of our business. Otherwise all of 
our debt collection activity is post-decree. As informal debt collection makes up such 
a tiny part of what we, and some other Sheriff Officer firms undertake, we feel that 
the proposals are not proportionate in the way in which they deal with such a small 
area of our business.

The Executive has said in previous evidence sessions that there is the option of 
either making it compulsory that non-commissioned officers running or owning firms 
become SOs, or that any potential conflict of interest could be tackled through more 
informal regulatory means. Stirling Park would happily support further regulation 
which is proportionate to our business operations and designed in consultation with 
the industry. We are already licensed by the OFT and we would accept regulation 
which placed limits on the type of informal debt collection that could be undertaken.

Scottish Executive Consultation Period

As requested by the Enterprise and Culture Committee in the round table session 
held by the Committee on 17th January, Stirling Park would like to offer our views on 
the consultation period leading up to this Bill.

Whilst there has been a good deal of consultation carried out by the Executive, these 
sessions have been largely focussed on the bankruptcy aspects of the Bill. We are 
concerned that the diligence proposals in areas such as money attachment will be
included in the final Bill without having had the same level of scrutiny or discussion. It
is important that we get theseright and that enough guidance is given to SOs
expected to carry them through.

Also, in the area of the ownership, membership, management and control of Sheriff 
Officer Firms, we have found it difficult to engage with the Executive. Despite 
attending open work shops to discuss the diligence reforms we were told by the 
Justice Department that organisation of firms was not up for discussion. We have so 
far been disappointed by the consultation carried out on an area that will so seriously 
impact our business and we are hopeful that the Enterprise and Culture Committee’s 
scrutiny of the Bill will allow us the opportunity to raise our concerns on these issues.

New Diligences

Stirling Park welcomes the new diligences contained within the Bill. The inclusion of 
land attachments, bank attachments and charges on summary warrants are 
particular areas which Stirling Park supports and which offer a wider range of options 
for creditors.

261



6

Money Attachment

We do however have significant concerns over the workability of the new diligence of 
money attachment. We feel this needs further clarity and detail as we cannot be left 
in a position where Officers are required to use individual interpretation as to how the 
diligence should be executed. This needs to be clearly laid down and gotten right at 
this early stage.

There are three areas that we feel could be problematic. 

First is defining who money belongs to. If there is money in a premise’s safe, for 
example, it could be argued that it is the personal property of staff, and not in fact 
belonging to the owner of the business. Similarly, we are concerned about money 
being held by an individual, such as a member of staff. Should that person be 
searched, and how can it be proved that that money belongs to the debtor?

Secondly, we believe there is a need for further clarity on the manner in which 
money is held and how it is returned. If money is attached out with banking hours 
for instance, where should that money be held? If money is held in a bank 
account, who would retain the interest? If money is removed in cash, should it be 
returned in cash?

Thirdly we have concerns that the safety of Officers could be compromised in 
carrying out this diligence. It is possible that creditors could request that a money 
attachment on a bar or club is carried out outside the prescribed timing of 8am –
8pm, for example,  in the early hours of the morning as this is when they are most 
likely to be holding larger amounts of money.  If Officers are required to enter 
these premises at this time there is no guarantee that the police would be 
available to be in attendance to prevent a Breach of the Peace being committed. 
Also, officers would be required to attach large sums of money withinpremises 
where there are large numbers of people perhaps under the influence of alcohol, 
and at a time when no banks are open to deposit the money that is attached. The 
logistical processes and practices demanded of this diligence need further 
debate.

Conclusion

Whilst we are pleased with the overall direction of the Bill, we would appreciate the 
opportunity to have further scrutiny and greater discussion over the area of 
reorganisation of Court Officer firms as this has the most immediate, and serious, 
impact upon our business as detailed in this submission.

Similarly we would appreciate if the Committee took time to further investigate the 
new money attachment diligence as we do not feel that the proposals have had 
adequate consultation and requires improvement if it is to be workable.
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ANNEX 1: Operational Process of Diligence in Debt Recovery Cases

Service Level Agreement (SLA)
between Authority and Stirling Park (SP)
This sets out:

Criteria for Collection 
Criteria for Enforcement
Criteria for Enforcement Approval 

Creditor refuses to 
enter voluntary 

payment 
arrangement or pay 

Creditor either 
pays in full or 

enters a voluntary 
agreement

Check SLA enforcement criterion

Not able 
to pay 

Able to 
pay

Local Authority Client
Procurement Process

Contract Signed

Post Warrant Debt Pre Warrant Debt
e.g. sundries (if applicable)

SP Profile the debtors 
and establish their 

ability to pay 

Not able 
to pay 

Creditor is referred to 
Money Advice agency, 

Welfare right or benefits 
teams. Council advised 

that it is best not to 
pursue.

SP carry out pre-agreed 
enforcement

Pass to Sheriff Officers

SP profile the debtors 
and establish their 

ability to pay 

Able to 
pay

No Authority to Enforce

Refer for Council 

Refer to Council’s with Status Report on 
Debtor. Council will take a decision as to 

whether to pursue or not.  If pursuing 
Council’s own legal department will litigate

NB – At all times throughout the process the 
decision on whether to Enforce or not is taken by 
the Local Authority Client and not by Stirling Park.
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Bankruptcy and Diligence etc 
(Scotland) Bill: Stage 1

14:44
The Convener: We move to agenda item 2, 

which is consideration of the Bankruptcy and 
Diligence etc (Scotland) Bill. Just before I ask 
Nicholas Grier to expand on his paper, which has 
been circulated, I inform members that we are 
dealing with four parts of the bill. We completed 
part 1 on bankruptcy last week. The clerks are 
preparing a draft report for us to consider next 
week on the various points on part 1 that we want 
to incorporate into our final stage 1 report. 

Today we will deal with parts 2 and 3, which 
relate to floating charges and enforcement. As a 
result of the responses that we have received, we 
reckon that this is the only session that we will 
need to devote to those two parts.

We begin parts 4 to 16 next week, when we will 
deal with land attachment. The following week we 
will deal with money attachment; the following 
week we will deal with arrestment; and in the final 
week we will deal with the debt arrangement 
scheme and information disclosure. That gives 
members an idea of the subjects that we will 
discuss between now and completion of our
consideration of the bill. In negotiations with the 
Minister for Parliamentary Business, we gave an 
undertaking to complete our stage 1 report by 16 
May.

14:45
Nicholas Grier (Adviser): I hope that members 

will forgive me for taking them through the rather 
complex note that I have just produced about 
floating charges. I am afraid that it is technical stuff 
so I hope that you will bear with me.

I am sure that you are all familiar with the idea of 
a mortgage on your homes, but companies are 
able to have a special type of mortgage or security 
known as the floating charge. It is not available to 
ordinary sole traders or partnerships, but it is 
available to companies, limited liability 
partnerships and farms. What is unusual about 
that particular type of security is that it is not, like a 
mortgage, secured over land, but is secured over 
all the assets of a company that have not already 
been secured elsewhere, or that belong to 
somebody else. It is particularly useful for 
companies, because it means that they can
borrow money even if they do not own land or 
buildings on which they could be granted a 
mortgage. It is a useful way for companies to raise 
finance.
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A floating charge is just what it sounds like; it 
hovers like a net over all the assets of the 
company. If the floating-charge holder—the 
lender—is happy with how the company is being 
run and the interest that is being paid, the net just 
hovers over the top of the company’s assets. 
However, should the company default on anything 
that it is supposed to be doing, such as paying its 
interest, the net is released and traps everything 
underneath. That, in effect, entitles the floating-
charge holder to take over management of the 
company. Until recently, that was known as 
receivership, with which the committee is probably 
familiar. Although technically the receiver can take 
over the management of the company, what tends 
to happen in practice is that he conducts a fire 
sale—he sells as much of the company’s assets 
as possible. If anything is left over it goes into 
liquidation.

Some of that has worked remarkably well for 
quite a long time, but various changes have been 
made recently. Some of those were introduced as 
a result of the Enterprise Act 2002, which we 
discussed last week. I should explain that although 
last week we were talking about the act in the 
context of English bankruptcy, it does apply to the 
floating charges. A new type of individual will be 
appointed with a new type of floating charge, 
known as a qualifying floating charge, which 
allows the floating-charge holder to appoint an 
administrator whose job it is to try to rescue the 
company and to help some of the unsecured 
creditors.

The current system works up to a point; it has 
good points and bad points. The good thing about 
it is that it allows companies to borrow money, 
which they might not otherwise be able to do. The 
other particularly useful aspect is that in order for a 
floating charge to work it has to be registered with 
the registrar of companies within 21 days of its 
creation. There are difficulties with the 21-day 
period, because people do not always know 
whether a competing charge has been registered 
ahead of the one that they are trying to register.

There are other difficulties with the system, 
which the Government and Companies House in 
the south are particularly concerned about. The 
whole process is, in effect, underwritten by the 
Government. If the charge is registered properly, 
Companies House will produce a certificate of 
registration and charge which, on the face of it, 
means that it is a good charge. That represents 
the Government stepping into what is, in effect, a 
private bargain. The Department of Trade and 
Industry thinks that that is an unnecessary task 
which it should not necessarily continue.

Another problem is that in England it is proposed 
that the process that I have just described be 
replaced by a new system that is known as notice 

filing, which is used in Canada, Australia and the 
United States of America, for example. Notice 
filing has its virtues, but it has one particular 
disadvantage—it does not reveal much 
information to unsecured creditors. Our Scottish 
system has one cardinal virtue—anyone who is 
dealing with a company can look at its details in 
the register of companies and see how much of its 
assets would be grabbed by a floating-charge 
holder in the event of a financial disaster. That 
means that an unsecured creditor has what one 
might call a sporting chance to see what would be 
available to them if anything were to go wrong. 
Under the proposed new English system, which 
has not yet been introduced, that sporting chance 
would be diminished.

Because of various technicalities to do with the 
fact that, in Scots law, whenever there is a charge, 
there must be some form of delivery or 
registration, notice filing would not fit at all well 
with Scots law, so we are not happy with it. 
Although it is cheap, it would not work in the 
Scottish system. The Scottish Law Commission 
has proposed a dedicated register of floating 
charges that would be kept in Meadowbank House 
by the keeper of the land register. I understand 
that there are proposals, although they are yet to 
be worked up, to link the new register to the 
register of sasines and the land register, so that 
the system is a seamless whole and people can 
satisfactorily access information about a company. 
If it worked, it would probably be reasonably good. 
In some respects, it would be similar to the 
present legislation, which would have been 
tweaked a bit to make it more efficient by getting 
rid of the 21-day invisibility period and other 
problems.

However, as I indicate at the bottom of page 3 of 
my briefing note, there are some problems with 
having a Scottish register. One of the biggest is 
that, if we introduce such a register in Scotland 
now, the equivalent English changes to the 
floating-charge registration system may not be 
introduced until 2007. They may not be introduced 
even then, because there are doubts about 
whether the City of London will be happy with the 
changes. The result will be what is known as 
limping legislation. We will not be able to deal with 
anything with our new legislation until the system 
has been sorted out south of the border. That will 
put commerce in Scotland in an awkward position. 
Equally, it will make things awkward for English 
companies that deal in Scotland. There are 
problematic areas that need to be sorted out.

Another problem is that, even if the system is set 
up, English companies will have to know that if 
they have a general floating charge, they will have 
to register it in the English system and again in the 
Scottish system. It is not commercially sensible to 
have to register twice, because it is expensive. 
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That may be good news for Scots lawyers, 
because they will get business by registering the 
charges, but I am not sure that the bill should be 
dedicated to the preservation of Scots lawyers—
saving Murdo Fraser. There are concerns that 
dual registration will be bureaucratic and may 
seem like legalistic red tape. Given that we are 
trying to encourage business, rather than to put 
impediments in its way, the provisions may not be 
entirely satisfactory. Scottish companies will also 
have to register down in England. The details have 
yet to be worked out, so what would happen if an 
English company did not realise that it was 
supposed to register its charge in Scotland? It is 
all very well to say that all companies dealing in 
Scotland should automatically be aware of such 
issues, but the world is not necessarily like that. 
There are difficulties, and we shall have to see 
what the Executive plans to do about them.

As members will have seen, we have received 
various representations about the matter, 
particularly from the Law Society of Scotland. 
Some of those representations are very astute and 
technical. I understand that the Executive has 
welcomed the Law Society’s observations—
although they do not address all the major policy 
issues—and that they will be taken on board.

I hope that I have not totally baffled members, 
although that is always a possibility. If you have 
any questions on floating charges, please ask 
them. We will come back to enforcement later.

The Convener: I think that it would be easier if 
Nicholas Grier briefed us on enforcement just 
before we take evidence on that subject.

Nicholas Grier: Otherwise we could be here all 
day.

The Convener: On limping legislation, if the 
English legislation will not be introduced until 
2007—or even later—is it possible to write into the 
bill that implementation of that particular part can 
be delayed until, say, a statutory instrument is laid 
that would trigger it? After all, that is a fairly 
common occurrence.

Nicholas Grier: That is possible, but that 
provision is not in the bill.

The Convener: Should it be?

Nicholas Grier: It would be a very good idea to 
sort out such issues. One of the many issues that 
the Law Society highlights is that the Executive 
has not fully addressed the question of how to 
deal with such problems. Many technical matters 
need to be addressed in order to clarify the 
legislation, although I have tried to keep my 
comments to the major policy issues at this stage.

The Convener: Our report should highlight the 
need to address limping legislation.

I now welcome to the meeting the panel of 
witnesses who will address floating charges. David 
Bennett is convener of the company law 
committee of the Law Society of Scotland—he has 
no doubt been listening to Nicholas Grier’s 
comments about lawyers. John Glover is legal 
director of the Registers of Scotland, which is an 
executive agency. Rob Beattie is from the 
Committee of Scottish Clearing Bankers which 
has, I believe, already given evidence to the 
committee on this bill.

As each witness represents a different interest, I 
will give each of them the opportunity to make 
introductory remarks.

Rob Beattie (Committee of Scottish Clearing 
Bankers): On behalf of the banks, the CSCB has 
been very impressed by the detail in which the 
Law Society of Scotland has dealt with the bill—I 
have to say that we have not gone into the same 
level of detail. As floating charges are clearly a 
very important form of security for Scottish 
lenders, we take great interest in any change to 
this area of the law.

I believe that the relevant points have already 
been made. There is a danger of a discrepancy 
arising between Scots and English law on this 
matter, although I am sure that the Scottish Law 
Commission regards the Scottish position to be 
much better and much more competent.

Because of the number of cross-border 
customers that they have, the Scottish banks 
would like to ensure that there is, if not 
consistency on this matter—I doubt whether that 
could be achieved—then a clear policy on the 
operation of the law north and south of the border. 
We must not have the kind of situation that 
Nicholas Grier outlined in which companies omit to 
register charges in Scotland or England.

At the moment, Companies House holds a 
central register of charges, which is an excellent 
source of information that allows lenders, 
customers or potential customers of a company to 
verify, as far as possible, the company’s financial 
position and to find out whether it has security 
over land or floating charges in favour of banks or 
other lenders. Although we appreciate the 
rationale behind the move to create a new register 
of floating charges, we feel that it is essential that 
a one-stop shop be available to allow people to 
search a company’s records at any time and to 
find out whether there are any existing charges.

The Convener: I should have pointed out at the 
start that, despite what it says in the agenda, 
Yvonne Gallacher is not part of this panel of 
witnesses. She will give evidence as part of the 
next panel.

We move to John Glover. I know that you are in 
charge of 15 registers. I do not want you to list all 

266



2783 14 MARCH 2006 2784

of them, but it might be helpful if you could tell us 
about the registers that are relevant to this 
legislation. You mention a couple of them in your 
submission. Am I right in saying that you are not 
part of the registrar of companies?

15:00
John Glover (Registers of Scotland): We are 

wholly separate from the registrar of companies. 
Registers of Scotland is part of the devolved 
Administration, whereas Companies House is part 
of the reserved Administration. There is a registrar 
of companies for Scotland, who has a small office 
in Edinburgh, but the main business of company 
registration takes place in Cardiff.

When the Scottish Law Commission was 
working up the proposals on floating charges, it 
came to the view that registration should be a 
matter for the devolved Administration. At that 
stage, the keeper of the Registers of Scotland was 
approached and asked whether we would be able 
to take on registration activity. We decided that it 
would be appropriate and we would be happy to 
do so. Since then much effort has gone into 
working with the Executive and other stakeholders 
to try to make the proposed register fit for purpose 
and to answer questions such as the ones that 
Rob Beattie asked and which David Bennett will 
mention.

The principal point that I want to convey to the 
committee is that we are talking about an 
information-age register and not a book that 
people will have to go to Meadowbank House to 
see. The register will be available on the internet, 
as are Companies House data. It is not terribly 
difficult to overcome many of the potential 
problems, because electronic links or an electronic 
portal can be created so that what appears to be a 
single search will query information that is held by 
the keeper of the Registers of Scotland and by 
Companies House to provide a complete answer.

David Bennett (Law Society of Scotland): 
Nick Grier made a comment that I want to correct. 
Floating charges are generally registered by 
banks; there is no money for solicitors in 
registration, unless the bank forgets to register the 
floating charge and we have to petition the court 
on the bank’s behalf to do so.

The Law Society of Scotland has consistently 
welcomed the proposals that were in the Scottish 
Law Commission’s report, which have been 
translated into the bill. During discussions, we 
made the point that floating charges are the “etc” 
in the bill’s title, which does not exactly tell the 
world that floating charges must be registered in 
Scotland. That is a function of parliamentary 
pressure in Scotland, but it is unfortunate that the 
bill’s title does not signal to English or indeed 

Scottish readers who are not familiar with the law 
that a proposed separate law of floating charges is 
included in the bill.

Since the introduction of the bill and since we 
prepared our submissions, we have had 
constructive discussions with the Scottish 
Executive, with John Glover and his colleagues
from the Registers of Scotland and with the DTI. 
The DTI has given some assurances that a 
system will be developed that will work throughout 
the United Kingdom, which is important. What that 
system will be depends on how the English solve 
the problem of introducing notice filing in their 
jurisdiction, as Nick Grier pointed out. The 
reference to “limping legislation” arises because 
that is not a Scottish issue, although there will be a 
Scottish register. The business of making 
available information about securities such as—
but not exclusively—floating charges is a UK 
problem.

In our general approach to the bill, we consider it 
to be of the utmost importance that the system 
that is developed should not be clumsy, expensive 
and bureaucratic for business throughout the UK. 
In particular, the system should not handicap 
Scottish business. We can develop a system that 
does not do that. The proposals are consistent 
with the general approach of Scots law, as Nick 
Grier indicated. Some technical fine-tuning of the 
proposals is needed and our discussions with the 
Scottish Executive indicate that a sensible solution 
will be found in that regard. Our discussions with 
the DTI indicate that a sensible solution to the UK-
wide problems will be found. The Law Society of 
Scotland welcomes the bill.

The area in which we had difficulties, which 
have been largely overcome since the bill’s 
introduction, is the difficulty that the banks touched 
on. People want to be able to seek information on 
securities by Scottish companies in a single place, 
rather than in two places, which might have been 
the case were the bill to be enacted as it stands 
without other arrangements.

Since the bill was published and since our 
comments were put together, however, it has 
become clear that what I think is understood as a 
single portal of inquiry can be created so that, if 
somebody asks for information about securities 
granted by a Scottish company, they will get an 
answer from the property registers, from the new 
register of charges and from the existing
Companies House. Although the bill will apply to 
new stuff, all the old stuff going back decades will 
still be held at Companies House. I understand 
from John Glover that that is a practical issue on 
which good progress is being made; however, it is 
key to many of the knock-on issues that might 
arise from the bill.
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As has been touched on, we want to avoid a 
system whereby a UK company has to register a 
floating charge twice, in Scotland and in England, 
under two separate systems. At the moment, it 
needs to take only one step. The proposal is that it 
will not be the company that is taking the money or 
granting the security that will be responsible for 
the register, but the lender—in effect, the banks. 
We want to ensure that, if a Scottish company 
grants a floating charge, it will register in the new 
register and that will be enough—that will be 
effective over assets in England as well—and that, 
if an English company grants a floating charge and 
complies with whatever system emerges from 
discussions, that will be enough and will affect 
assets that happen to be in Scotland.

For obvious reasons, since assets under a 
floating charge, as Nick Grier has described, move 
about, a company can have assets in Scotland 
some of the time and in England some of the time. 
To protect its position, if the law does not get it 
right, there would have to be double registration in 
case, one day, it acquired an asset that was 
technically located in Scotland even if it was an 
English company. We want to avoid that 
complication and extra step, which we believe is 
perfectly capable of being overcome by 
appropriate legislative adjustment at the UK level 
and the single portal that the keeper of the 
Registers of Scotland is considering. I understand 
that Companies House is being helpful in that 
respect, as that would solve some of its problems 
with the current system, which Nick Grier has 
touched on, and I am sure that it will go along with 
what is proposed.

When we get through the fine-tuning, we want to 
finish up with legislation that is accessible, 
transparent and obvious. We do not want to create 
lawyers’ law in this matter; we want to create a 
system that commercial enterprises and lenders—
not just banks, although they are the principal 
ones—will understand and know how to deal with. 
I do not know whether the committee wants me to 
go into any specific areas, but there are problems 
with the bill because, to our mind at least, it is a 
little too complicated. One example of that is the 
system of executing a document that contains a 
floating charge. At the moment, all that one needs 
to do is get an official of the company to sign it; 
one does not treat it as though it was a 
conveyance of property. The proposals, as they 
stand, require witnesses or two officials, as though 
it was a disposition of land going on to the 
property registers. That is not necessary now and 
we see no reason why it should be necessary in 
the future, although some points have been made 
about the reasons for that proposal.

We understand such matters to be fine-tuning, 
which we will address with the Executive and other 
interested parties in the same constructive spirit in 

which they have listened to our comments and we 
have modified our view. We are all on the same 
side; there is no argument in general terms.

The Convener: Thank you. That was very 
helpful indeed.

Christine May: I found that particularly 
heartening. I read the evidence and Nicholas 
Grier’s briefing, and I thought, “This is a dog’s 
breakfast.” However, all three of you are saying 
that, although there are difficulties, you are well on 
the way to resolving them. Perhaps the suggested 
questions are largely irrelevant, which is good. 
Can you each tell us why you think that the 
proposed system will be better for Scottish 
business than the system that is currently in
place?

David Bennett: I have not thought about that 
question, so it will need a few seconds’ thought.

As a legal concept, the proposed system is 
consistent with everything with which Scottish 
business is familiar. One advantage is that, for 
example, people know perfectly well that when 
they sell and transfer title to a house, something 
goes on the property register and out pops a land 
certificate under the developing land registration 
system. The proposed system is the equivalent of 
that. A floating charge that is put on the register of 
charges will be there from the moment that it 
appears on the register, so there is no fear that 
one lender is running slightly faster and will 
suddenly be ahead of another by having a floating 
charge that was created technically some time 
before. That provides security and comfort that are 
not available at present.

I will make one technical point. It is often said 
that, to make a charge safe against challenge, it 
must be registered at Companies House. That is 
technically wrong. To make a charge safe against 
challenge under the UK legislation, the documents 
must be presented to Companies House. If 
Companies House lost the documents—although 
it does not do that kind of thing—or did not 
understand them and therefore did not issue the 
pass certificate with honours, that would not 
matter, because the law as it stands would have 
been complied with. That is a secret security that 
is perfectly valid, whereas under the proposed 
system, no doubt will arise. If a floating charge is 
to be valid, it will have to be on the property 
register.

We are talking about floating charges, but the 
same problem of presenting documents that the 
registrar of companies might lose arises with 
standard securities, except that a property register 
exists. The new legislation that we would like to 
have would have to mesh properly with the 
existing or amended provisions in part XII of the 
Companies Act 1985, which is UK legislation. That 

268



2787 14 MARCH 2006 2788

is where the DTI’s assurances, which have been 
given formally and informally, come in. We have 
lots of contact with the DTI about the issue. The 
DTI does not want to create a problem for Scottish 
business any more than the contents of this room 
do. It is technical stuff and I am pretty sure that 
those involved will produce a system that meshes, 
whatever England does. There are technical ways 
to do that. Does that assist you?

Christine May: Thank you. What is the view 
from the Registers of Scotland?

John Glover: We see four advantages. The first 
is that, at the moment, Companies House 
registers only brief particulars of a charge, 
whereas the proposed register will register the full 
text of a charge. That means that, if the original is 
lost, we will be in a position to create an authentic 
extract, in the same way as authentic extracts can 
be produced from the property registers. That 
means that storage of the floating charge deed will 
become less important and less critical.

The second advantage is related to the first. It is 
technically possible to have an electronic floating 
charge—nothing stops that happening. However, 
because no standards for formatting and 
authenticating electronic documents exist, no one 
would take the risk of lending on an electronic 
floating charge. When we have a register that 
captures the deed, it will be possible to capture an 
electronic deed, too. In relation to the land 
register, we are working up to introducing 
electronic land deeds from the start of next year. 
We will be unable to introduce electronic floating 
charges until we adopt electronic communication.

The third advantage is the reverse side of the 
coin on the perceived problem that if the keeper 
registers a floating charge, it is not patent to 
Companies House. At the moment, floating 
charges are not patent to people who inquire of 
the keeper.

The final advantage is the provision for 
registration with advance notice, which is novel. It 
will mean that, if floating charges have proper 
publicity, no one will ever be caught by surprise, 
and a mechanism will still exist for people who 
want to preserve their priority and to move quickly. 
The advance notice provision is useful.

15:15
Rob Beattie: John Glover has covered one of 

the advantages, which is the advance notice 
system. Another advantage is the change to the 
21-day invisibility period that exists at present, 
which David Bennett mentioned. If a lender takes 
a floating charge from a company, the charge is 
created on the day that the company signs it, 
although it could register the floating charge at 
Companies House the next week, as long as that 

is within 21 days. The lender could then discover 
that the company had granted a floating charge in 
favour of another lender earlier that week. Even if 
that floating charge was registered subsequently 
at Companies House, as long as that happened 
within the 21-day period, it would rank first. The 
new register of floating charges will take away the 
invisibility period.

The advance notice filing system is another 
excellent proposal. When a company is 
negotiating with its bankers over a possible loan 
security by way of a floating charge, with the 
company’s consent, a notice will be registered with 
the keeper of the Registers of Scotland to show 
that a negotiation is on-going with a particular 
lender. If a floating charge is granted, the effective 
date of the floating charge will be backdated to the 
date that the advance notice was filed. Those are 
a couple of excellent advantages for the Scottish 
business scene.

Christine May: I do not have another question, 
but I have a comment. I note what has been said 
about the good relationships with bodies and 
departments south of the border, which is fine as 
far as it goes for now, but if that all falls apart, we 
might want you gentlemen or the Executive to 
come back to the committee to tell us about that, 
so that we can make the appropriate decision.

David Bennett: That is unlikely to happen, but it 
would be solvable. The matter would become 
technical, but it would not be impossible. I agree 
with the comments about the advance notice 
system, which is an extremely good innovation.

The Convener: I will use a bit of poetic licence 
to introduce a new issue. If other members want to 
ask questions on it, I am happy for them to do so. 
In its written evidence, the Law Society refers in 
detail to the provisions in part 3 on enforcement, 
particularly civil enforcement.

David Bennett: I am afraid that that is not my 
territory, although I am sure that there are many 
people with great knowledge of the issue.

The Convener: Fine. I just wanted to clarify a 
couple of points, but that is okay. Perhaps we will 
clarify them offline.

David Bennett: Is there nothing more on 
floating charges? I could stay all afternoon for that.

Christine May: I have one more question—I 
was waiting to see whether any of my colleagues 
would ask it. On the registrar of companies, what 
happens if a company does not register something 
when it should have done so? You talk about how 
there will be transparency under the new system.

David Bennett: Do you mean under the current 
system?

Christine May: No, under the new system.
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Nicholas Grier: I take it that you are talking 
about an English company.

Christine May: Yes. Let us suppose that, in 
spite of all the good intentions, a company does 
not register something.

David Bennett: There would be a conflict of 
laws. I hesitate to pronounce on the outcome, but 
if it was a new charge that was granted after the 
new provisions came into force, the Scottish 
courts would probably say that it is not enforceable 
because it is not registered. If the matter went to 
an English court, it might say, “Rubbish! It is 
enforceable because it is an English charge and is 
nothing to do with Scotland.” Of course, the 
winding-up would take place under the jurisdiction 
of the English courts. In all situations, the test of 
whether a security is good security arises in the 
event of liquidation. What would the English make 
of that situation? Would they say that it is Scots 
law and so nothing to do with them and that the 
security can be enforced? However, if the bank 
comes to Scotland to try to sell the asset, there 
could be an interdict. One can envisage several 
messy scenarii, if that is the right word.

The Convener: If there is a conflict of law, 
would not the matter be referred to the Advocate 
General?

David Bennett: It would be a conflict of private 
law, so what would the Advocate General do 
about it?

Christine May: We will perhaps pursue the 
question with others.

David Bennett: The issue is important. As I 
said, we must get the systems to mesh correctly 
so that that sort of situation does not arise. I know 
the people in the DTI who are involved and I am 
fairly sure that they will not let that happen.

Nicholas Grier: The legislation is silent on the 
matter, so Christine May’s point is well made. The 
DTI will indeed have to consider the matter.

David Bennett: We make several points about it 
in our submission, in which we state that we must 
avoid the need for double registration. We must 
ensure that, if someone registers in England they 
are covered even if they forget to register in 
Scotland, or vice versa.

Shiona Baird: I cannot remember whether it 
was the Law Society of Scotland that made a point 
about the title of the bill. Floating charges are 
included in the “etc”.

David Bennett: We made that point, but we are 
not alone in how we feel about it.

Shiona Baird: Is there a mechanism by which 
we can ask for an expanded title? Would that be 
useful?

David Bennett: Yes. We think that it is 
important that users of law know where to find the 
information that they need. If the system for 
registering a floating charge in Scotland is buried 
in an act along with two unrelated topics, that will 
be an unfortunate result. I understand that the 
topics are all included in the bill because that suits 
the legislative programme, but if it was possible to 
call the bill the “Bankruptcy, Diligence and Floating 
Charges (Scotland) Bill” without doing any 
damage to it, that would solve the problem. It is 
not a trivial point.

The Convener: I am sure that we can raise that 
with the Executive.

David Bennett: The Executive is aware of that 
point at a certain level.

The Convener: We can amend the long title of 
a bill. That has been done before at stage 3. I am 
not sure about the short title, but we will find out.

David Bennett: I see some affirmatory nods 
from my colleagues.

The Convener: We will take advice and make 
recommendations accordingly. I take it that 
members would be happy to change the title to 
include floating charges if that were legally 
possible.

Christine May: Yes, if that would be helpful.

Shiona Baird: Yes. That would bring clarity.

The Convener: We will take advice. I thank 
David Bennett for raising that point, and I thank 
our witnesses for their helpful written and oral 
evidence.

I invite Nicholas Grier to brief us on enforcement 
before we hear from our next panel.

Nicholas Grier: I ask members to turn to my 
note on enforcement.

As I am sure the committee remembers from 
previous sessions, in Scotland the process of 
enforcement is usually known as diligence. It is 
carried out by sheriff officers and messengers-at-
arms. They are the ones who go to people’s 
houses and can, if necessary, take away assets to 
be sold at auction. They carry out arrestments and 
various other things. The Executive proposes that 
the process of managing sheriff officers and 
messengers-at-arms should be changed.

As I am sure members are aware, sheriff officers 
and messengers-at-arms have existed for many 
years. They are still under the jurisdiction of the 
Lord Lyon King of Arms and I understand that they 
hold office under the Crown. To be a sheriff officer 
and, later, a messenger-at-arms, one has to 
undergo a considerable amount of training on 
court enforcement procedures.
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For various reasons, the Executive believes that 
the profession has not always been as well 
regulated as it might have been and that an up-to-
date approach to its role is required. There is also 
a wider issue. Apparently, not many people are 
going into the profession—with certain 
exceptions—so there is now a smaller number of 
people in it and there is a feeling that something 
should be done about that.

The Executive proposes that the positions of 
sheriff officer and messenger-at-arms should be 
amalgamated into one position. The job title that 
the Executive has devised is “messengers of 
court”. That has not been well received by sheriff 
officers and messengers-at-arms, who have their 
own views on what the new job title should be. 
They favour the title “judicial officers”, which is the 
English translation of the job title that is included in 
the title of the profession’s international body.

Another proposal in the bill is that owners of 
sheriff officers firms—I will call them that for want 
of a better phrase—should themselves be sheriff 
officers. That is causing some difficulty because, 
for example, one leading firm of sheriff officers is 
owned by a Swedish company, which, by 
definition, is not a sheriff officer. The debate 
continues over how important the proposal is. The 
Executive seems to feel strongly that ownership 
should be in the hands of sheriff officers, but the 
commercial view is that it is not important. There 
may also be human rights implications: if we say 
that the Swedish company that owns the firm of 
sheriff officers is not allowed to own it, it could be 
argued that its business is being taken away, 
which might be contrary to some parts of human 
rights legislation. That is a wider issue to be 
considered.

Another proposal in the bill is the setting up of a 
Scottish civil enforcement commission, which will 
oversee the whole profession, set professional 
standards, discipline errant sheriff officers and 
ensure that things are run properly. Some 
concerns arise because the proposal raises the 
dread word “quango”. I understand that people in 
some parts of this building feel that we should 
have fewer quangos rather than more.

In the middle paragraph on page 5 of my note to 
the committee, I have listed the proposed 
members of the quango:

“a Court of Session judge … a sheriff or sheriff principal, 
an advocate or solicitor, a sheriff officer”,

various lay people,
“the Lord Lyon King of Arms”—

to keep the traditions going—and
“the Keeper of the Registers of Scotland.”

Although I do not think that there is any complaint 
about the make-up of the commission, some 

questions have been raised over whether it is right 
that ministers should decide the members of the
commission. Ultimately, of course, ministers are 
the users of sheriff officers in enforcing decrees, 
so there would be a conflict of interests. I know 
that the Society of Messengers-at-Arms and 
Sheriff Officers is concerned about that.

There has been much discussion of the way in 
which the profession will be regulated, and 
detailed questions will certainly have to be asked. 
The profession is anxious about the amount of 
stuff that is being left to be decided later by 
statutory instruments or what are called Henry VIII 
clauses. It is being left to ministers to decide what 
those may be and sheriff officers are concerned at 
a potential lack of scrutiny.

I hope that that has given the committee a 
reasonable introduction to the issues.

The Convener: It was very helpful indeed. Do 
members have any questions?

Shiona Baird: There is just one point that I 
would like to be clarified—again it goes back to 
semantics. The word in Scotland is “diligence”, but 
a clearer word would be “enforcement”. You have 
used the word “enforcement” in your note. Does 
that give more clarity?

Nicholas Grier: “Diligence” is a lawyers’ word; 
they are brought up using it and they become 
accustomed to it. However, it is perfectly possible 
that “enforcement” could become the new word. If 
one wanted to make the bill as user-friendly or as 
easily intelligible as possible, there would be 
something to be said for using the word 
“enforcement”.

Mr Stone: You said that the bill requires the 
owners of firms to be sheriff officers. On the face 
of it, that seems a bit odd; the owner, managing 
director or chairman of Wimpey does not have to 
be a civil engineer. What is the thinking behind the 
requirement in the bill? You mentioned the 
potential problem with the Swedish firm.

Nicholas Grier: Ann Wood from Stirling Park 
Ltd is here and, if I may say so, she is the 
representative of the Swedish company. May I 
duck the question? Ann Wood is probably better 
placed to explain.

The Convener: I will bring Jamie Stone back in 
with that question once the witnesses have 
introduced themselves.

Christine May: If they do not answer it first.

The Convener: Indeed.

I welcome back Ann Wood, who is a managing 
partner at Stirling Park Ltd; Yvonne Gallacher from 
Money Advice Scotland; and John Campbell and 
Stuart Hunter, who are respectively the president 
and past president of the Society of Messengers-
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at-Arms and Sheriff Officers. I ask each of you to 
give a brief introduction—although with Stuart and 
John only one introduction might be necessary.

Mr Stuart Hunter (Society of Messengers-at-
Arms and Sheriff Officers): I will defer to John 
Campbell; I am here as the experienced head 
from previous consultation processes.

The Convener: Okay—we will have John, then 
Yvonne, then Ann.

15:30
Mr John Campbell (Society of Messengers-

at-Arms and Sheriff Officers): I will start by 
confirming that, with the exception of four areas of 
concern, the society welcomes and agrees with 
the general principles of the bill. The society has 
acknowledged the proposed establishment of the 
Scottish civil enforcement commission; we see a 
number of positive aspects evolving as a 
consequence of its creation.

As I said, we have concerns in four areas—
independence, accountability, our proposed new 
title, and the proposed abolition of the ancient 
office of messenger-at-arms.

Yvonne Gallacher (Money Advice Scotland):
Good afternoon, and thank you once again for 
allowing us to give evidence to the committee. We, 
too, welcome the introduction of the Scottish civil 
enforcement commission—not least because 
advisers in the money advice sector have, in the 
past, had difficulties in dealing with clients on 
these issues. However, there are examples of 
good practice—there are some round the table 
today.

We welcome the bill, especially the introduction 
of the code of practice. We have submitted written 
evidence on some of the things that we would like 
to be included in the code. Obviously, we are 
concerned about the fitness for the job of any 
potential officers—I am sure that everyone else is 
too. We welcome the bill but we feel that it must 
be refined, especially where the code of practice is 
concerned.

We would like the money advice sector to 
provide one of the lay representatives on the 
proposed commission. We feel strongly about that 
and have received a lot of support from outwith the 
money advice sector. We would like the committee 
to consider the lay representation.

Ann Wood (Stirling Park Ltd): Thank you for 
this second opportunity to sit at the table. I 
endorse the comments of each of the previous 
speakers.

Stirling Park welcomes the bill and supports its 
aim of improving the balance between debtors and 
creditors. We, too, support the advent of the 

Scottish civil enforcement commission. Together 
with many measures taken by the current society 
and by firms such as Stirling Park, the 
commission’s work will improve the regulation and 
accountability of all firms of court officers. For all 
those reasons, we endorse and welcome the bill. 
We welcome the wider-ranging diligences, 
although, as we have said before and as we say in 
our written submission, we have a number of 
concerns over practical issues of enforcement.

Although we embrace many things, we have 
particular concerns to do with the structural and 
managerial reorganisation of any of the firms of 
sheriff officers. We believe that that runs contrary 
to the bill’s aims of modernising the profession and 
encouraging entrepreneurship.

I would dearly love to be able to answer Mr 
Stone’s question on the thinking behind the 
reorganisation of the structure. If, during our 
deliberations with the Executive, I had been able 
to find out the thinking, or had been given any 
evidence to back up that thinking, I would have 
been happy to answer the question. Unfortunately, 
we were given neither the reason nor the 
rationale, nor indeed any evidence to support the 
Executive’s recommendation in the bill.

Like the Society of Messengers-at-Arms and 
Sheriff Officers, we are concerned that many 
provisions will be in secondary legislation rather 
than in primary legislation. We think that that will 
prevent us from making further input to the debate.

The Convener: I promised Jamie Stone that he 
could ask the first question. It seems to have been 
answered already, but he is welcome to take up 
the offer.

Mr Stone: Despite my long association with 
Stirling Park—in my role as an elected member, in 
case anyone reaches the wrong conclusion—I did 
not know about the company’s Swedish 
connection.

My question has been half answered, but I will 
put it again the other way around. Why would one 
object to the provision that the owners of court 
officer firms should be qualified sheriff officers? I 
also take the opportunity to ask John Campbell 
and Stuart Hunter whether they have a different 
view on the matter.

Mr Campbell: An officer of court can be 
appointed only after he has trained, studied for 
and passed examinations and his fitness to hold 
office has been investigated. It therefore seems 
inappropriate for someone who is not a 
commissioned officer of court to take up a position 
of ownership or part-ownership of a firm and, in 
effect, control somebody who should be 
independent and impartial in the execution of their 
duties. That is the main thrust of our position.
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Secondly, if there was malpractice on the part of 
an officer, it might have occurred as a 
consequence of pressure placed upon them by 
their employer. If the employer is not a 
commissioned officer of court, it is difficult to see 
how they could be disciplined by the proposed 
Scottish civil enforcement commission.

Ann Wood: Stirling Park has 20 fully 
commissioned officers who work with the company 
in the execution of their duties. No other member 
of staff of Stirling Park or any other participant in 
Stirling Park executes any diligence or operates in 
the execution or service of any court activity. In full 
compliance with Scots law, each officer is 
commissioned in his own right and complies fully 
with all the regulatory and legislative requirements 
of the position. In no instance would any other 
member of staff of Stirling Park—or, indeed, of any 
other sheriff officer firm that operated in a different 
part of the company—have any input whatsoever 
into the execution of those duties. They are 
absolutely the preserve of the officer concerned. In 
no way can our officers’ compliance with 
regulation and legislation be influenced by any 
other area of the company.

To return to what Jamie Stone said earlier, I 
agree that it would be ludicrous to require 
someone who works in a business to be fully 
qualified in every aspect of that business before 
they could manage and grow it.

The Convener: I think that, in our report, we 
should ask the Executive to clarify whether the 
provision is consistent with European Union 
directives on competition. I am not sure whether 
that has been checked out. If not, it should be.

Mr Campbell: The proposal is not unique in 
Scotland. For example, there is a prohibition on 
non-solicitors sharing the professional fees of 
solicitors. There are also regulations on who may 
be designated on solicitors’ stationery.

On the point that a non-commissioned officer of 
court might bring inappropriate influence to bear 
on an officer, I am aware of only one case of 
malpractice in recent times. In that case, the 
sheriff principal held the senior partner’s influence 
to be much more overbearing than that of the 
officer in the execution of his duties.

The Convener: I am sure that the debate will 
run and run. We have the written evidence and we 
have heard the case for and against. When we 
agree on our report, we will decide whether to 
comment on the matter and to come down on one 
side or the other. We have been fully briefed on 
both sides of the argument and I do not want to 
dwell on the point.

Christine May: Good afternoon, everybody—
particularly John Campbell and Stuart Hunter, who 
briefed me last week on many of the matters that 

have been mentioned. I will explore the argument 
that large companies—Stirling Park is an example, 
but there are others—might wish to cherry pick 
aspects of enforcement, thus removing local 
offices that are in place throughout Scotland under 
the sheriff officers system. How could that happen 
under the bill? How would an organisation such as 
Ann Wood’s ensure that such local facilities could 
be retained, if they were integral? Perhaps Yvonne 
Gallacher could comment from a Money Advice 
Scotland perspective.

Mr Campbell: It is important to remind 
committee members that although the bill primarily 
concerns debt issues, the officers of court are 
engaged in a wide variety of civil court work 
outwith debt recovery. We are involved in custody 
actions, divorce actions and a long list of civil 
actions. We are essential to the Scottish court 
system.

In some areas, small firms of officers depend on 
some types of debt recovery work in addition to 
their other civil duties to be profitable or to survive. 
The society’s worry is that the larger commercial 
firms are more interested in debt recovery work 
and its profits and less concerned about our other 
work. If that suspicion is correct—I believe that it 
is—a small local firm in a rural area might lose a 
substantial client and therefore be unable to 
continue. The local community would therefore 
lose the provision of sheriff officer services. 
Another possibility is that a monopoly could 
develop in our legal system.

Christine May: What impact might that have on 
a community? I appreciate the impact on a firm, 
but I am interested in the impact on a community.

Mr Campbell: Pursuers in actions—husbands 
and wives in divorce actions and individuals who 
are in dispute—depend on the officer of court to 
serve their document in order to have their action 
commenced and heard in court. Following 
judgment and grant of decree, they depend on the 
officer of court to enforce the order as declared by 
the sheriff.

Yvonne Gallacher: One issue that strikes me, 
which has been discussed and which the bill 
draws out, is access and costs to debtors. At 
Money Advice Scotland, we encounter people who 
are pursued for what are sometimes negligible 
amounts of money. Sheriff officers have been 
charged with doing that. Invariably, travel costs—
particularly if sheriff officers are travelling from a 
city to a rural area—are extensive on a debtor, 
which adds to their already difficult situation. We 
ought to try to expand rather than contract the 
number of officers and to find a way to facilitate 
the work.

Mr Campbell: In response to that, I confirm that 
our professional table of fees decrees that the 
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mileage clock commences from the nearest sheriff 
court or the nearest firm of officers of court.

15:45
Ann Wood: In the execution of its business—

business that is open to all sheriff officers firms—
Stirling Park works primarily with local authorities 
on the collection of local government taxation. We 
currently work with 13 local authorities—we went 
through open tender procedures and won the 
contracts.

In all our tender documentation to local 
authorities, we offer to open local offices, thereby 
giving local debtors—whom Yvonne mentioned—
the opportunity of a local service. The local 
authority can either accept the local office as part 
of our service, or not. In all the local authority 
areas in which we work, as well as providing a 
number of other opportunities, we have gone 
ahead and opened local offices, to provide exactly 
the level of service that Yvonne has spoken about. 
That is part and parcel of Stirling Park’s practices.

Christine May: I want to explore other issues 
that are touched on in a number of the written 
submissions to the committee—the encouraging of 
new blood into the sheriff officer profession; debt 
advice and liaison with money advisers; and 
modernisation and education. Will each of the 
witnesses comment on what they have done to 
modernise the profession?

Ann Wood: We would all acknowledge that the 
number of potential sheriff officers coming into the 
training regime prior to obtaining a professional 
qualification has reduced over the years. Stirling 
Park is well aware of the issue. All our officers are 
members of the Society of Messengers-at-Arms 
and Sheriff Officers; we fully endorse and comply 
with all the society’s resolutions for the profession. 
Over and above that, Stirling Park has launched 
its own Stirling Park training academy, which 
invests in recruitment. Expert sheriff officers offer 
suitable candidates the three years of professional 
training and the education and vocational training 
opportunities that are required in the lead-up to 
gaining a professional qualification. There is a truly 
guided career path. We have invested a lot of 
money to make that happen.

As the guys here will agree, sheriff officers are 
able to execute their duties only once they have 
their professional qualification and they are 
commissioned by the sheriff principal. Up to that 
point, there is a three-year period of paid training. 
We have willingly invested in that—not only to 
drive up standards but to increase the numbers 
within our profession.

We are the only sheriff officers firm in Scotland 
that is an associate member of Money Advice 
Scotland; our relationship with Money Advice 

Scotland is very strong. We have all the contact 
information for money advisers, and we willingly
direct in-need debtors to them, or debtors whom 
we have identified as “can’t pays” through our 
profiling capability. That capability allows us to 
separate the “can pays” from the “can’t pays”. The 
“can’t pays” are directed to appropriate help such 
as Money Advice Scotland, Citizens Advice 
Scotland or the local authority welfare rights 
departments that have been set up to 
accommodate their needs.

We have invested heavily in debtor profiling 
technology, which allows us to take immediate 
action on people who owe local authorities money 
but who we identify as having no way on this earth 
of being able to afford to pay. They need help, 
information and advice, and we direct them 
immediately towards that—without pursuance of 
any type. People who should receive income 
support or who need to take up benefits are 
allocated back to local authorities accordingly. 
That takes them out of the pursuance system and 
away from potential eventual enforcement.

As I have said, we operate in full compliance 
with local government tender and procurement 
processes. In every instance, we demonstrate full 
compliance with all regulatory and legislative 
requirements. That ensures that everyone has fair, 
open and honest treatment. A slight misconception 
seems to be held about how our business 
operates. For some reason, because we are 
owned by an external company, it is thought that 
we would operate outwith compliance.

Christine May: I am less concerned about 
ownership and much more concerned about 
attracting new people into the profession, and 
about training and guidance. I would like to hear 
from the sheriff officers about that.

Mr Campbell: It is worth while pointing out that, 
in the past 10 or so years, our profession has 
taken various knocks from legislative change that 
has diminished the amount of work that is 
available to us.

As for promoting the profession, our society has 
operated a training course for 20 years that is 
designed to get trainees through the examination 
and qualified. In addition, for 10 years we have 
operated continuing professional development: we 
organise annual seminars about the law that 
concerns us, to keep our members and their 
trainees aware of the law and to develop their 
professional services.

Yvonne Gallacher: We welcome any move 
towards what Ann Wood spoke about. What she 
described accounts for 13 local authorities, but 
that leaves another 19 that do not go down such a 
route with whoever they contract with. Some 
issues remain, not only with the conduct of sheriff 
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officers, but the instructions that they are given, 
which are perhaps not clear. I say with respect to 
that profession that it is picking up the tab for that. 
People are being bounced backwards and 
forwards from local authorities. Ann Wood is 
talking about a clear delineation between what 
sheriff officers do and what other people in a 
company do. We need to reach the point at which, 
when debts are passed on to sheriff officers, local 
authorities take responsibility and stay out of the 
picture, to allow sheriff officers to get on with the 
job.

In recognition of that difficulty, which we have 
seen occurring over time, we have managed to get 
together with the Convention of Scottish Local 
Authorities, the Society of Local Authority Chief 
Executives and Senior Managers and the Scottish 
Executive to come up with a draft corporate debt 
recovery policy. That is in the making and it is 
hoped that it will be issued later, if it is endorsed 
through COSLA and SOLACE. We hope that that 
will help to move along some of the issues in 
relation not only to sheriff officers, but to debt 
collection as a whole.

Christine May: It might be worth getting 
something from COSLA about authorities that use 
one system and those that use the other, for 
comparative purposes.

Murdo Fraser: I will pursue a couple of slightly 
different issues. My questions are directed to John 
Campbell, but others may want to respond. My 
first question is about the new quango—the 
Scottish civil enforcement commission. In its 
submission, the society strongly opposes making 
the new quango responsible for appointments and 
regulating the profession. You make the point that 
that will be a substantive change from the current 
position, under which the courts appoint members 
of the profession. I understand the legal theory of 
the profession’s independence from the Executive, 
but will you explain why, in practice, a problem 
might arise with making the commission 
responsible for appointing sheriff officers?

Mr Campbell: That proposal is the only concern 
that the society has about the proposed 
commission. I will articulate the problem as best I 
can. I am sure that you would consider it 
inappropriate if I executed a citation or diligence in 
pursuance of a debt that was owed to my firm; you 
would think that a conflict of interest was involved 
and that I would possibly not act with 
independence and impartiality. The same would 
apply in the situation that you mention. That the 
citizens of Scotland should see officers of court as 
being wholly independent and impartial in 
executing their duties is important.

The Executive’s control over the new 
association of officers of court is another control in 
the bill. We think that it is essential that we are 

appointed judicially, preferably by a person such 
as the Lord President or the Lord Lyon King of 
Arms. We are entirely happy for the commission to 
investigate complaints about misconduct or 
malpractice, but if an officer is found guilty of 
misconduct or malpractice, the matter should be 
referred to the member of the judiciary who made 
the appointment for handing down the discipline.

Murdo Fraser: I understand what you say, but 
leaving aside the issue of perception, you have not 
explained why there might be a problem in 
practice.

Mr Campbell: In a nutshell, the problem is that 
we are often engaged to execute citation and 
diligence at the Executive’s instance.

Murdo Fraser: Okay. Thank you.

I want to ask about name changes, which is a 
vexed question for the profession. As a 
Conservative, I resist change unless it is 
absolutely necessary. I have never understood 
what is wrong with the titles “messenger-at-arms” 
and “sheriff officer”. Has a case been made to 
change titles in the profession?

Mr Campbell: We support the principle of 
modernising and think that there have been many 
inappropriate comments about our profession. 
Consequently, the title “sheriff officer” has become 
tainted. We do not think that it has become tainted 
as a result of our actions, but it is easy to pick on 
us. No one loves us, do they?

Murdo Fraser: That is what is called the 
Sellafield argument.

Mr Campbell: Yes. We like the idea of 
modernising our office and moving forward, but we 
think that the proposed title of “messenger of 
court” is inappropriate and misleading because it 
does not cover the execution of all our duties. The 
title suggests a menial office and delivering
messages; it does not cover the execution of 
diligence and the enforcement of a court’s orders.

We have polled not only members of our 
society, but all practising messengers-at-arms and 
sheriff officers in Scotland to ask them about their 
preference. The overwhelming choice for a title 
was “judicial officer”.

Murdo Fraser: What on earth does your written 
submission mean by referring to the term 
“messenger of court” as “Zimbabwean”?

Mr Campbell: I surfed the internet and found 
that Zimbabwe is the only country in the world that 
has messengers of court. The Zimbabwean model 
is not necessarily a good model for Scotland to 
follow.

Murdo Fraser: Does Ann Wood want to add 
anything to what has been said?
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Ann Wood: Absolutely not. Whatever our 
officers are called, our professionalism will not be 
in question.

Michael Matheson (Central Scotland) (SNP): I 
want to follow up on Murdo Fraser’s questions. If 
you do not think that the title “messenger of court” 
explains your role to people, Mr Campbell, what 
does the title “messenger-at-arms” explain? It 
sounds as if the person goes to doors armed with 
a gun.

Mr Campbell: The title “messenger-at-arms” 
was developed more than 600 years ago; I am not 
surprised that people might not understand what it 
means in 2006. The bill proposes to abolish that 
ancient office. Our members are not suggesting 
that the title should be “messenger-at-arms”—they 
have said that the new title should be “judicial 
officer”.

16:00
Michael Matheson: I move on to the proposed 

Scottish civil enforcement commission. Murdo 
Fraser has already covered its having two roles: 
the appointment of officers of the court and a 
regulatory role. I am not persuaded about the 
conflict of interest that you highlighted. At the 
moment, the Scottish ministers appoint judges to 
the bench on the recommendation of the Lord 
Advocate, who is also appointed by the Scottish 
ministers. However, judges on the bench act 
entirely independently. The fact that a judge is 
appointed by ministers does not automatically 
mean that there is a direct conflict of interest.

Mr Campbell: I take your point, but we will have 
to agree to disagree.

Michael Matheson: You also stated that you 
want the commission to be wholly independent 
and impartial, and that that is one of the reasons—

Mr Campbell: No. It is essential that officers of 
court are independent and impartial.

Michael Matheson: There is therefore a level at 
which the commission will have to be independent 
and impartial in carrying out its function in order for 
that independence and impartiality to follow down 
the line. Do you think that your members should 
pay for the establishment of a regulatory body if it 
is to act independently?

Mr Campbell: At present, the annual 
subscription to the Society of Messengers-at-Arms 
and Sheriff Officers is met by the individual 
members. From that budget, we do all that we can 
to promote our profession. The commission will be 
engaged in taking far greater steps than our 
society could ever take on that budget. It simply 
would not be possible for our members to finance 
the commission.

Michael Matheson: Do you think that your 
members should contribute towards its operational 
costs, given that it will have a regulatory and 
standards-setting function for the profession? Most 
other professionals have to make some type of 
contribution to such running costs.

Mr Campbell: Preferably, our members would 
have to make no contribution—again, on the basis 
of independence. I could see the rationale behind 
a contribution for administrative purposes, but I 
would like to think that such an annual cost would 
be minimal.

At present, officers of court who are members of 
the society pay an annual subscription of £500, 
and we have 110 members.

Michael Matheson: Does Stirling Park have a 
view on these issues?

Ann Wood: Stirling Park is happy to invest, if 
you like, in the commission as we do in the current 
society. We enable our officers to be members of 
their professional society so that they are kept fully 
informed about every opportunity that the society 
gives. Stirling Park endorses the proposal for the 
commission, which I do not believe will be any 
different from the society or less impartial than it. 
We and our officers pay fees to the society and we 
presume that it is impartial in its delivery of 
instruction. We therefore have no objections to the 
commission.

The Convener: I thank the witnesses very much 
for their written and oral evidence; it is very helpful 
indeed. That completes the consideration of the 
evidence on the proposed Scottish civil 
enforcement commission.

We will now try to round up today’s evidence on 
floating charges and enforcement.

Nicholas Grier: I would like to think that 
members agree that there was a good degree of 
unanimity on floating charges. There might be 
technical issues that have to be sorted out but 
there is a good deal of good will from all those who 
are party to the discussion. People want to make 
the new system work and there are none of the 
tensions that can sometimes arise when they have 
to cope with the Department of Trade and 
Industry. With a fair wind behind us, it should be 
possible to iron out the difficulties that we have 
raised today. Once things are sorted out, the 
current situation can only improve. I do not 
propose to say anything more about floating 
charges. 

As for enforcement, one can see from the 
evidence that we have just heard that there are 
clearly some difficulties. We shall have to consider 
the issue that Michael Matheson has raised about 
the extent to which the proposed civil enforcement 
commission will—or will not—be independent. The 
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Society of Messengers-at-Arms and Sheriff 
Officers clearly feels strongly about that. It is 
possible that the Executive has not made the very 
best fist of the job of explaining what is wrong with 
independent ownership. 

One can argue that sheriff officers ought to be in 
charge of enforcement, but they run businesses 
like any other business people and the issues that 
arise are partly technical. For example, they were 
not allowed to set up as limited companies—
although there was nothing to prevent them from 
setting up as limited liability partnerships—
because those did not exist when the existing 
legislation was passed. There is also a wider 
question: should the equivalent of enforcement 
officers be allowed to be part of a bigger 
organisation? I am sure that that happens 
elsewhere in the world. A bailiffs organisation in 
England has to be owned solely by bailiffs, but I 
think it highly unlikely that that exclusive 
ownership rule applies everywhere. We will have 
to continue to try to sort that out. 

As for cherry picking, travel costs were 
mentioned. That is a reasonable point: a fair 
expense is involved if sheriff officers have to go to 
see someone in the Western Isles. There is no 
getting around that difficulty, although it sounds as 
if some of the issues are being addressed. Part of 
the solution could be to make the job of being a 
sheriff officer slightly more attractive; I do not 
imagine that—rightly or wrongly—the profession 
always gets the warmest press at the moment. 
Making it more attractive probably depends on the 
amount that sheriff officers are paid. Dealing with 
rural debtors would be less of an issue if being a 
sheriff officer became a more desirable profession, 
and good training and prospects, which some 
firms appear to offer, can only enhance the 
profession. 

There has not been much detailed discussion 
about the funding of the proposed commission, 
and I understand that there are difficulties about 
setting up further quangos. 

The Convener: The Finance Committee has 
raised that issue. 

Nicholas Grier: This committee has not 
discussed that yet.

The Convener: That is right. 

Nicholas Grier: That is something else that we 
shall have to address. As Michael Matheson 
pointed out, almost every profession—solicitors, 
accountants, surveyors and others—must, to 
some extent, fund the costs of regulation, so it 
would be nothing unusual for sheriff officers to 
have to make a contribution. There is work yet to 
be done on those matters, but I think that there is 
a fair wind behind us. 

The Convener: I would like to add a couple of 
points. The creation of the proposed commission 
clearly raises an issue of dispute. The Law Society 
of Scotland’s written evidence quoted extensively 
from the Scottish Law Commission comments on 
the implications of the remit that the bill will give 
the proposed commission. When we come to do 
our report, we will have a range of issues to 
consider. The Finance Committee raised the issue 
of finance and basically questioned the need to 
create a new commission. As members know, last 
week we decided to write to the Executive and to 
the Auditor General for Scotland to try to move our 
discussion along, so we will have more information 
and feedback by the time we finalise our report. 

Another point that was raised was to do with the 
balance between primary and secondary 
legislation. That is an important issue, particularly 
when it comes to the proposed commission. More 
of the arrangements for the proposed commission 
should be in the bill itself, because perception is 
sometimes more important than reality. The 
perception of independence will be extremely 
important and may be affected by the length of 
tenure for members, for example. The bill specifies 
the members of the proposed commission, but 
perhaps the length of tenure could be extended to 
guarantee that tenure is independent of the four-
year election periods that are in place for one or 
two other bodies. Quite a lot of issues to do with 
the establishment of the proposed commission will 
need to be explored further. 

Christine May: I want to flag up one or two 
issues. Nicholas Grier said that it is unlikely that all 
owners of debt enforcement companies 
throughout Europe are bailiffs, or whatever the 
equivalent may be. However, the problem is how 
one ensures that when debt enforcement officers 
carry out their work, they are free from pressure 
from their board of directors, for example. That is a 
valid argument. The bill will confer Henry VIII 
powers on the Scottish ministers, but changing 
primary legislation should not be left to 
subordinate legislation. The powers relating to the 
proposed commission are probably too important 
to be left to Henry VIII powers and should be on 
the face of the bill. 

We could ask the Executive what account it has 
taken of those matters in connection with the 
proposed commission. There are fors and 
againsts—if we are not to have a commission, 
how would the Executive provide accountability, 
training, modernisation of the profession and 
standards, and how would that work be funded? 

Money Advice Scotland spoke about 
membership of the proposed commission. I take 
seriously the suggestion that that organisation 
might be included in membership of the proposed 
commission, given what we heard from Stirling 
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Park about its relationship with Money Advice 
Scotland and what was said about people with no 
income and no assets. 

Nicholas Grier: It is proposed that the 
commission will have lay members.

Christine May: Yes, but I suggest that Money 
Advice Scotland should be, by right, one of the lay 
members. 

The Convener: We came across a similar issue 
in the Further and Higher Education (Scotland) 
Bill. We wanted to ensure that the NUS, for 
example, had a representative on the Scottish 
funding council, but the Executive was reluctant to 
name the organisation in the bill. We found a 
compromise, although I cannot remember exactly 
what it was, but we could find a similar 
compromise in this case. The precedent exists.

Christine May: That would be helpful.

Murdo Fraser: It seems daft to seek to impose 
on the profession the name “messengers of court” 
when they are not happy with it. 

The Convener: I think that “judicial officers” is 
fine. It sounds like what they are. Perhaps we 
should recommend that. Are there any other 
comments?

Michael Matheson: To reinforce Christine 
May’s point, I am not persuaded of the need for a 
commission and the associated costs. Prior to 
ruling it out, however, I would like to know what 
alternative options are available. There are 
grounds for some self-regulation in the profession, 
for which, obviously, it would have to pick up the
tab. As with the Law Society, if someone were 
dissatisfied at the end of the process, they would 
have the opportunity to go to the Scottish legal 
services ombudsman. There might be something 
in existing structures that could accommodate that 
as an additional duty, rather than create a new 
commission.

I am not persuaded that the appointments 
process would somehow compromise the 
proposed commission, for the very reason that 
judges, who are appointed by the Scottish 
ministers, might have to listen to a case in which 
the Scottish ministers are involved. I understand 
what the convener said about perception, but we 
could overegg that pudding.

Let us consider the potential membership of the 
proposed commission. Our briefing note lists: 

“a Court of Session judge … a sheriff or sheriff principal, 
an advocate or solicitor, a sheriff officer or messenger-at-
arms, three other persons … the Lord Lyon King of Arms 
and the Keeper of the Registers of Scotland.”

That is not exactly a group of people who will say, 
“We are going to do what the ministers tell us to 
do.” Given the calibre of individuals that the 

Executive intends to appoint to the proposed 
commission, it is almost outrageous to suggest 
that those folk would doff their caps to ministers.

The Convener: That is useful. There are many 
other points in the written evidence that we have 
not discussed today. No doubt the clerks will pick 
up on them in the draft report.

As I mentioned earlier, we agreed to make sure 
that we would meet our side of the bargain on the 
timescale for completing our report by 16 May, so 
we are rolling out the draft report as we go along. 
We should have the draft report on part 1 next 
week, and the draft report on parts 2 and 3 the 
following week. 

I am conscious of the clerks’ workload, which is
substantial, given the bill and all the other things 
that are going on. However, they assure me that 
the timescale is reasonable, so we can consider 
the draft report on parts 1, 2 and 3 when matters 
are still relatively fresh in our minds. We will start 
consideration of parts 4 to 16 next week. 

I remind members of the procurement seminar 
that will take place in committee room 1 next 
Monday afternoon. The seminar will follow up the 
business in the Parliament conference and it 
would be helpful if members of the committee 
could attend it.

Shiona Baird: I have a question that goes back 
to the independence of the proposed commission. 
The Law Society raised its concern about that and 
said that it could be 
“a dangerous encroachment on the independence of the 
courts”.

We should not be too dismissive of such concerns 
and should investigate that angle.

The Convener: We will have the opportunity to 
discuss the matter fully when we get the draft 
report. It is a major issue in part 3, so it will 
obviously be raised in the draft report.

Meeting closed at 16:16.
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SUPPLEMENTARY WRITTEN EVIDENCE FROM THE SOCIETY OF 
MESSENGERS-AT-ARMS AND SHERIFF OFFICERS

In respect of

Money Attachment

As presented in the Bankruptcy and Diligence etc (Scotland) Bill

(April 2006)

Following the oral evidence as presented to the Enterprise and Culture 
Committee on Tuesday 28 March 2006, the Society of Messengers-at-arms and 
Sheriff Officers welcomes this additional opportunity, as requested by the
committee, to make further comment in respect of money attachment and indeed 
to present a revised or alternative model for this newly proposed diligence. 

The Society understands the rationale and indeed the general principle behind 
the proposed new diligence of Money Attachment (universal attachability) and is 
generally in agreement with same.  However, grave concerns are held with 
regard to the intrusiveness of the proposed new diligence, the safety of officers of 
court, the practicalities in executing same, and the lack of controls surrounding 
the proposed new diligence. 

The Dangers

Unlike attachment of movables, ‘money’ is to be immediately seized without prior 
formal intimation to the debtor.  The debtor is provided with little or no opportunity 
to resolve matters with his/her creditor and avoid completion of the diligence 
which could be lawfully instructed, as merely the second step following the grant 
of decree. 

With the same rationale in respect of attachment and interim attachment within 
the dwelling place, the Society is of the view that the model for money 
attachment, as presently presented, is too readily available to creditors and too 
intrusive to debtors, to be justified, unless a compelling case otherwise is made 
out.  Searches for money will be intrusive in the vast majority of instances and 
will be deeply resented by traders, their employees and indeed customers.  The 
deep sense of resentment on the part of debtors/traders, their employees and 
potentially their customers, has the clear potential of turning to aggression and 
violence upon the person of the officer of court and/or the Officer’s assistant.
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The Society has considered the likely consequences of an officer and his 
assistant attending at a night club, public house, bookmakers shop, scrap 
merchants yard and indeed certain corner grocery shops etc, with the endeavour 
of executing a money attachment.  The Officer will be required to identify himself, 
present his warrant and demand payment from the debtor or alternatively his/her 
representative, in all probability in the presence of the debtor(s) customers. In the 
absence of payment, proceed to search for ‘money’, seize and account for same, 
issue a receipt, thereafter depart the premises in possession of the money and 
transport the money to his/her office for safekeeping, perhaps over a weekend 
period, until it can be lodged within an appropriate bank account.  The danger of 
a breach of the peace and/or personal assault or injury upon the person of the 
officer and/or his assistant, are all too apparent. 

The proposed new diligence, as presently presented, will in all likelihood prove to 
be the most popular choice for creditors pursuing payment from a commercial 
debtor, following the service of a charge for payment together with a debt advice 
& information pack and the expiry of the days of charge (14 days).   The 
diligence, as presently presented, is also open to abuse by creditors who may 
choose harassment tactics by lawfully issuing instructions to the effect that 
money attachments are to be executed repeatedly.  Perhaps say, at hourly 
intervals, over the course of a day and/or evening.  This will heighten the sense 
of resentment felt by debtors/traders, their employees and perhaps customers, 
thereby multiplying the likely danger for the personal safety of the officer and/or 
his assistant. 

Regrettably police assistance is not made readily available to sheriff officers and 
indeed is often declined in advance of officers proceeding with the endeavour of 
executing diligence, even when it is anticipated there is likely to be trouble and/or 
deforcement of the sheriff officer.  In many instances, perhaps the majority, 
police assistance is only made available following the deforcement of the Sheriff 
Officer or some breach of the peace. 

Many of Scotland’s small business proprietors, their families and employees etc 
lead a ‘hand to mouth existence’ which is dependent upon the daily income of the 
small business, which income is also required to purchase goods etc to facilitate 
the next day’s trading of the small business.  The proprietors of such small 
businesses are often engaged in a practice of ‘robbing Peter to pay Paul’. 
However, nevertheless, many of them manage to remain in business. Their 
situation can be both short term, due to trading and/or personal difficulties, and 
long term, due to their nature and/or the nature of their trading. Nevertheless as 
aforesaid, many such traders manage to remain in business.  Money attachment 
as presently proposed, will force these individuals out of business with neither 
‘Peter nor Paul’ receiving payment.

The Society also holds concerns with regard to money attachment, perhaps 
being utilised as a vehicle for money laundering.
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In view of the apparent intrusive nature of the proposed diligence and risk to the 
personal safety of officers of court and their assistants, the society is of the view 
that ‘money attachment’ should only be made available following an application 
by the creditor to a Sheriff for a ‘money attachment order’, similar to that of an 
application for an exceptional attachment order. In effect, the creditor should be 
required to confirm, following the grant of decree, the service of a schedule of 
charge for payment together with a debt advice & information pack, the expiry of 
the days of charge, that all other available diligences have been attempted 
without realising settlement of the debt and/or the creditor has been unable to 
execute alternative diligence(s) due to lack of information to facilitate the 
execution of such alternative diligence(s). Creditors should also be required to 
include an averment within such application as to why they believe there is a 
reasonable prospect of the debtor being in possession of ‘money’, sufficient in 
value to cover the expenses of the application and indeed the expenses of a 
Sheriff Officer and his assistant successfully executing a ‘money attachment 
order’, if granted.  The applicant should be required to detail the address at which 
the ‘money attachment order’ is to be executed, if granted, and if more than one 
attempt to execute the order is desired, an explanation as to why a subsequent 
attempt or attempts to execute the order are deemed necessary. 

The application and indeed consideration of same will obviously require to be 
completed out with the knowledge of debtors and third parties, perhaps within 
closed chambers. 

Orders, if granted, should have a prescribed life span, perhaps 6 months, as is 
the case with exceptional attachment orders. 

If creditors require the execution of a ‘money attachment order’, to occur out with
the hours of 8am and 8pm, they should be required to make such request within 
the application and indeed provide an averment as to why the proposed ‘money 
attachment order’, should be executed out with the said hours. 

The granting of a ‘money attachment order’ should automatically, ordain police 
officers to assist Sheriff Officers when requested, for the purpose of executing 
the ‘money attachment order’. 

In view of the Society’s concerns in respect of money attachment being used as 
a vehicle for illegal money laundering.  The Society suggests that all reports of 
‘money attachment orders’, should be copied to the appropriate Scottish Police 
Force covering the location where the money attachment order was executed 
and perhaps also to H.M. Customs and Revenue.
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Practical Difficulties

The Society has consulted with the professions’ specialist insurance brokers in 
respect of the apparent requirement for adequate insurance cover required for 
sheriff officers and their assistants to engage in money attachment.  The advice 
received is to the effect that such insurance/indemnity cover will prove most 
expensive, if indeed it can be made available.   The specialist brokerage made 
comparisons with security companies engaged in the collection of money and 
monetary instruments, referring to the specialist training undertaken by the 
personnel of such companies, the protective clothing and equipment supplied to 
them (helmets and armoured vehicles etc) and observed that the provision of the 
service as provided by such security companies, is provided at the request and 
therefore with the consent of the holder of the money.  Sheriff Officers will 
invariably not enjoy the benefits of the consent of debtors/traders, their 
employees and customers, invariably quite the contrary. 

By adopting the society’s proposal to the effect that money attachment can only 
be executed in the circumstances referred to earlier i.e. by application for a
‘money attachment order’ to a Sheriff and with police assistance, it is envisaged 
there should naturally be a reduction in the perceived risk on the part of insurers.  

The Society also anticipates, officers will experience some difficulty in 
determining in certain instances, what is ‘money’, when engaged in the execution 
of money attachment with regard to certain monetary instruments and indeed 
difficulty in placing a value upon such instruments, such as foreign currency, 
credit or debt card vouchers and transactions, internet transactions, commissary 
notes, IOU’s etc.  The society also anticipates difficulty in intercepting such 
transactions away from the debtor, to the benefit of the attaching creditor.

Accordingly the Society considers it essential, that a clear definition of ‘money’ in 
respect of ‘money attachment’, is prescribed by statute. 

While the Society acknowledges the ‘presumption of ownership’ provision, as 
contained within the bill, the Society nevertheless holds concerns in respect of 
third parties such as employees of debtors/traders being in possession of 
‘money’ within the debtor/trader’s premises.  The bill does not appear to make 
provision for personal searches of such third parties, or indeed debtors/traders 
themselves. Therefore, the proposed new diligence can be readily defeated prior 
to its completion and without occasioning, an act of 
deforcement or breach of money attachment. 

282



As earlier stated the Society is of the view, police officers should be compelled to 
assist Sheriff Officers in the execution of a ‘money attachment order’ and 
appropriate police officers should be authorised under the direction of a Sheriff 
Officer, to undertake personal searches of individuals, including debtors, in 
suitable surroundings, (in some instances this might require the individual 
concerned to be placed under temporary arrest to facilitate the personal search), 
in circumstances where the sheriff officer has reasonable grounds to believe 
such individual(s) are holding money on or about their person which is truly in the 
possession of debtors.                                                              

The Society is also of the view the Bill should prescribe clear penalties in respect 
of deforcement of a Sheriff Officer in the execution or attempted execution of a 
money attachment and in respect of breach of money attachment, while same is 
being executed and indeed following it’s completion. 

The Society also acknowledges the provision within the Bill which permits officers 
of court to ‘open shut and lock fast places’.  However, considers the said
provision to be inadequate and unclear.  Articles providing a facility for the 
storage and safe keeping of ‘money’ such as tills, safes, cupboards, drawers and 
indeed wallets of debtors/traders, cannot easily be interpreted as ‘shut and lock 
fast places’. The use of the word ‘places', tends to suggest a geographical 
location such as the debtor/trader’s premises. In effect, the place (heritable 
property), where the proposed money attachment, is to be executed. 

The Society is therefore of the view, provision should be made within the Bill to 
authorise officers to ‘open shut and lock fast articles which may be used as a 
facility for the storage and safekeeping of money’, in addition to the presently 
proposed authority to ‘open shut and lock fast places’. 

The present model for money attachment also, perhaps unwittingly, exempts 
certain trading debtors from the proposed new diligence. Traders, such as 
market traders, exhibitors participating at trade events and other such 
traders/vendors, invariably keep their takings for the day’s trading, on or about 
their person and are engaged in their trading activity within a third party’s 
premises or heritable property. The Bill as it presently stands does not make 
provision for personal searches of an individual or for officers of court to enter 
upon the premises or heritable property of third parties, to facilitate the execution 
of money attachment. 
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The Society is therefore of the view that provision should be made within the Bill 
to authorise officers of court to enter upon such third party premises or heritable 
property, to facilitate the execution of a money attachment order and also 
provision to the effect, it is deemed a deforcement of an officer of court, in 
circumstances where a third party refuses an officer access to such 
premises/heritable property without justifiable cause (i.e. health and safety 
reasons etc). 

As earlier stated, the Society is of the view, provision for personal searches of 
individuals should be made within the Bill, which searches must be undertaken 
by appropriate police officers within suitable surroundings and in circumstances 
where there is reason to believe individuals are in possession of money on or 
about their person, which is truly possessed by the debtor. 

The Society is in general agreement with the presently proposed procedures and 
administrative requirements for money attachment in respect of accounting for, 
receipting of, reporting and the disbursement of attached money etc.  

Due to the uniqueness of the proposed new diligence, the dangers and practical 
difficulties in executing same, the likely addition insurance expense and 
likelihood of Officers and assistants requiring to execute the proposed new 
diligence out with normal business hours.  The Society is of the view, appropriate 
new prescribed fees should be introduced for an Officer and his assistant, 
proceeding with the endeavour of executing a money attachment order, however 
being unsuccessful in doing so and fees on a sliding scale, variable by virtue of
the value of the money attached, in circumstances where a money attachment 
order is successfully executed.  

In the event of the Society’s submissions in this respect, meeting with the 
approval of the committee, the Society cautions against amending the relevant 
sections of part eight of the Bill as presently presented by way of secondary 
legislation.  The apparent intrusiveness to debtors and dangers for the personal 
safety of Officers and their assistants are such that any delay must be avoided in 
the interest of the personal safety of Sheriff Officers and their assistants.

The Society is hopeful the foregoing is of interest and assistance to the 
Enterprise and Culture Committee in it’s further deliberation of “money 
attachment” and will of course be only to willing to provide further assistance to 
the Committee. 

John Campbell 
President 
The Society of Messenger-at-Arms & Sheriff Officers

284



1

SUPPLEMENTARY WRITTEN EVIDENCE FROM STIRLING PARK

Bankruptcy and Diligence etc (Scotland) Bill

Supplementary Evidence from Stirling Park following Stage One
Evidence Sessions on 14th and 28th March 2006

At the Committee’s meeting on 14th March a number of issues were raised 
during the discussion which were also summarised at the end of the session 
by the Committee’s adviser. We thought it would be useful to summarise 
Stirling Park’s responses to these issues for clarity purposes.

Protecting Local Services

As you will recall, the representatives from SMASO stated their concerns that 
larger firms winning business, such as ourselves, could pose a threat to the 
operation of local Sheriff Officer Services. Stirling Park offers a local service to 
all those councils with whom we have won business. We operate a network of 
business centres and local offices throughout Scotland and employ 140 full 
time staff in following locations: Glasgow, Kilmarnock, Ayr, Dumfries, 
Stranraer, Inverness, Aberdeen and Edinburgh.

Stirling Park offers to establish a fully staffed public office within each council 
area where we have, through participation in the open tender process, been 
selected as partner, to provide customers with a comprehensive local 
presence, ensuring ease of access to payment facilities, information and 
advice services. Staff recruitment is carried out within the local area, 
guaranteeing that positions are filled by suitably qualified personnel from 
within the local available workforce.  

Therefore, rather than diminish the local Sheriff Officer operation, Stirling Park 
actually expands that local capability, which is of course to the advantage of
local customers.

We also provide Councils with a customer-focused “telephone enquiry 
service” via access to our Customer Contact Centre to ensure ease of access 
to payment facilities, information, support and advice for the customer. In 
addition, the secure Stirling Park website offers twenty-four hour access to 
help information and payment facilities.  

Ownership of companies

This is an issue of great importance to us. The current proposals within the 
Bill to allow the Executive to prescribe the “ownership, membership, 
management and control” of Sheriff Officer firms and to insist that all partners 
in an officer firm must be a qualified Sheriff Officer (SO), would mean then we 
simply could not operate in Scotland, as we are owned by a Swedish 
headquartered company, Intrum Justicia. This intention by the Executive is 
clearly set out within the Policy Memorandum.
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The structural and managerial reorganisation of Sheriff Officer firms proposed 
seems unnecessary and contrary to the Bill’s aims of modernising the 
profession and encouraging entrepreneurship. The Bill’s requirement for all 
partners in an SO firm to be qualified Sheriff Officers also goes against the 
trend towards encouraging those with broad business backgrounds into firms 
to offer a wider range of experience. Managing Directors, Finance Directors, 
Human Resources Managers, owners etc do not need to be Sheriff Officers in 
order to run a successful and ethical business.

We do not believe that the proposed measures will address the issue which 
seems to be at stake – that of the potential conflict of interest. The Executive 
holds the view that a Board of Directors or an owner of a firm could potentially 
place pressure on SOs to enforce greater levels of debt recovery, particularly 
if that firm “buys debt” for later enforcement.  It further believes that by 
insisting that all owners and/or partners of firms are SOs, this will ensure that 
the practice would not occur. We have been given no evidence that this 
practice is a problem in Scotland.

It is important to understand however, that it is not the owner, Board, MD or 
partner of an SO company that can take the final decision on whether or not 
to enforce debt.  It is for the courts to issue decree and then ultimately for the 
client to decide whether or not they wish the debt to be enforced. Under the 
Executive’s proposed measures, however, a qualified SO could still set up a 
debt collection arm of its company and pursue a variety of debt, some of 
which could eventually result in enforcement. We do not believe that just 
because someone is qualified as a SO makes them any less likely to exert 
pressure on the SOs used by their firm to pursue debt collection than 
someone who is not a qualified SO.

We believe that that the Executive needs to think carefully about how it 
regulates against the potential for this practice occurring - if indeed there is 
evidence that this is happening. The current Bill will not achieve what we 
understand to be its aims. A better solution might be to regulate which kinds 
of debt SO firms and their subsidiaries are allowed to collect and enforce to 
prevent SO firms from “owning”, for instance, debt that they then recommend 
for enforcement. We would stress again however, that it is for the court to 
determine whether a debt should be decreed or not.

We would also like to make it clear that Stirling Park does not, nor does it 
intend to, “buy” debt. Our debt collection is carried out for Local Authorities 
after thorough and transparent tender processes.  

Scottish Civil Enforcement Commission (SCEC)

Stirling Park understands some of the concerns expressed at Committee 
about the creation of another body or quango. 
We have endorsed and welcomed the creation of the new Scottish Civil 
Enforcement Commission as we believe there is a need for an organisation 
that can take the lead in modernising and regulating the industry.
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We also support the involvement of a wider range of both professionals and 
lay people in the Commission. If the Committee decides not to recommend 
the creation of SCEC, we still believe that there is a need for greater external 
regulation, rather than purely through self regulation.  It might be that a 
change in the running of SMASO, with greater external involvement and more 
regulatory powers could present a half way house solution. 

In the event that some form of Commission is created, Stirling Park believes it 
would be appropriate for SOs and SO firms to make a similar contribution to 
its running in the same way that they currently do with SMASO subscriptions.
We also do not believe that Ministerial appointment of the members of the 
Commission would present any problems of conflict.

Modernisation of the Profession

Stirling Park was very pleased to have the opportunity at Committee to outline 
its approach to the modernisation of the profession and what we are doing as 
a company; for instance our training academy, the technology we use in our 
business, our relationship and associate membership of Money Advice 
Scotland, and our debtor profiling to ensure that we separate the “can’t pay” 
from the “won’t pay” at the earliest opportunity. We are pleased that this work 
has been recognised by both MAS and our local authority clients. 

Stirling Park also gave evidence on the Bill’s proposals for a new diligence of 
money attachment on 28 March. The following sets out our suggestions for 
how the new attachment, which we welcome, might work more effectively if 
introduced.  

Money Attachment

The Society of Sheriff Officers and Messengers-At-Arms (SMASO) also gave 
evidence at this session.  Stirling Park agrees with the oral evidence and 
concerns put forward by the Society.  Stirling Park also concurs with the 
Society’s secondary submissions on this issue and these additional 
comments should be read in conjunction with the SMASO submission.

Stirling Park welcomes the new diligence of money attachment, which would 
add a new dimension to enforcement. However, we have a number of 
important concerns with regards the practicalities, regulations and more 
importantly the safety of Sheriff Officers should the proposals pass in their 
current form. 

We are concerned that the new diligence as it stands could be open to 
exploitation by both over zealous creditors and unscrupulous debtors and so 
believe there needs to be appropriate guidelines for its use.  It will also be 
important to introduce stringent safety regulations for protection of Sheriff 
Officers when executing such diligence.
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We have set out some proposals, which in our opinion would help to make the 
legislation practicable and to function more effectively.

Application to the Court 

Firstly, we believe this diligence should be by application to the Court only and 
the authority to execute should not be contained within the authority of a 
standard extract decree of the court – in the same way as an exceptional 
attachment order is applied for.  The application (by the 
creditor/solicitor/sheriff officer) should be ‘Ex Parte’ - without prior knowledge 
of the debtor - to prevent opportunist debtors harbouring funds prior to 
attachment.  Full justification should be given for the proposed attachment, i.e. 
the debtors have failed in their obligation to make payment after a charge has 
been served and an attachment of assets has been attempted, as well as 
other sources of diligence. 
There should be a ‘fast track’ opportunity to the creditor in justifiable 
circumstances e.g. where the debtors is known to be in the process of 
ceasing to trade.

Execution of the Attachment 

We believe there should be tight controls over the times when a money 
attachment can be executed.  Our concern is that there could be requests to 
attach licensed premises late at night, over the weekend, when many 
businesses cash up and potentially have higher takings.  It would be 
unrealistic to assume that an Officer and his/her witness might not meet 
resistance in these circumstances and so there is the potential of danger to 
their safety.  We believe therefore that the Act should stipulate that ‘just 
cause’ would require to be shown for execution out with “normal” 8.00am-
8.00pm hours.

Currently there is reluctance from the police to assist Officers in their duties 
when encountering problematic debtors, unless an actual offence has been 
committed.  It would prove helpful to an Officer of the Court if police 
assistance was available when using this diligence to prevent any 
enforcement or breaches of the peace.  

We would also propose a six months period in which to execute the 
attachment, with a maximum of three attachments allowed, not being 
executed within 24 hours of each attachment.  This would prevent any 
exploitation by enthusiastic creditors and alleviate undue pressures made on 
Officers to carry out the diligence repeatedly. 

Without these controls and the protection of Officers and witnesses it is also 
felt that invariably there would be increases in the cost of Officers’ insurance 
premiums. We also propose that the warrant granted giving the authority to 
“open shut and lockfast places”, should also include powers for Officers to 
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search anywhere within the premises including all areas of possible storage 
including safes, tills and locked areas and that this be clarified within the Bill.

We propose that the Bill introduces clear and concise penalties for obstructive 
debtors in the execution of the attachment and for those who deliberately 
harbour money from the Officer.  There would need to be penalty imposed on 
those debtors who have physically prevented the Officer from the execution of 
the attachment.

We believe that there should be a stipulation within the Bill that should money 
be required to be returned to the debtor then such money may be in the form 
of a cheque drawn on the firm’s account.  We feel that in its present form, the 
Bill would allow debtors to request any return of money to be made in cash 
which in the case of a large amount of money, would present a number of 
practical difficulties in obtaining and transporting such sums back to the 
debtor. 

Definitions and comments on the Bill clauses 

Para 162 – Meaning of money and related expressions

In order to simplify matters ‘cash’ should be construed for the purposes of this 
diligence as coins or banknotes in sterling alone.  There is a great deal of 
uncertainty with regards to the attachment of foreign currency, for example an 
officer attaching foreign currency will require to know the exchange rate.  He 
will thereafter, as the Bill stands, be required to exchange this currency to 
Sterling (as soon as possible) “taking all reasonable steps to obtain the 
highest amount of cash”.  How can an officer justify that he has ‘obtained the 
highest amount of cash’?  Similarly with cheques and postal orders, we see 
no conceivable way to ensure that, for example, a cheque attached is not then 
cancelled or for that matter, does not ‘bounce’ when presented. We can see 
no conceivable way that the attachment of these ‘instruments’ can be 
facilitated on a practical level.

Para 163 – when money attachment not competent

(3) & (4) As it is not possible to establish whether money has previously been 
attached or was available to be attached in the first instance, without noting 
down the serial number of all notes, we do not believe that there is any 
method by which these provisions could be implemented. 

Para 164 – removal of money attached

(3) & (4) References here will no longer be required should cash be defined 
sterling only
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(5) This section should specify which type of account that money should be 
deposited in (non interest bearing would seem appropriate as there may be 
problems should money be returned to the debtor and questions then raised 
with regards to interest on sums)

(6) (7) & (8) would no longer apply if the Committee accept that other banking 
instruments should not apply. 

Para 165 – presumption of ownership

(1)-(3)  We agree that when executing an attachment the Officer should be 
able to assume that any money on the premises is the property of the debtor, 
however we are unclear as to the meaning of para (3) in terms that the officer 
“knows or ought to know that the contrary is the case”. This needs to be 
clarified.

Para 176 – redemption of banking instrument

This section would no longer apply should cash be deemed notes and coins 
only.

We concur fully with SMASO’s submission that there is a very real possibility 
that Money Attachment could be used as a vehicle for money laundering and 
agree that any ‘report of attachment’ should be copied to the appropriate 
Police Force covering the location of attachment.

Summary

We endorse the modernisation of civil enforcement legislation within the Bill.  
However, we also believe that the new diligences introduced must be clearly 
defined with no room for misinterpretation.  If this is not the case then there 
will be scope for misuse of the diligences by both creditor and debtor and the 
potential for enforcement to be both problematic and dangerous for the Officer 
and his/her assistant. We therefore feel that it is important that the 
suggestions and amendments we have proposed should be incorporated into 
the Primary Legislation rather than left to be regulated by way of secondary 
legislation.
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SUBMISSION FROM SHELTER SCOTLAND 

Shelter’s evidence centres on the potential for increased 
homelessness as a result of specific provisions contained in the 
Bill. This is at a time when Scotland’s efforts to tackle 
homelessness have gained international plaudits. 

Land attachment diligence 
 
Shelter urges the Committee to recommend that the Bill be amended to:  

• exclude the debtor's main dwelling from the scope of the proposals on 
land attachment. 

• increase to £10,000 the prescribed level at which a warrant for sale may 
be applied for. 

• include a provision to the effect that a warrant for sale may only be 
granted where the court considers it to be reasonable in all the 
circumstances of the case to do so. 

• include a procedure, analogous to reponing in ordinary cause actions, in 
terms of which a defender who has not entered appearance in the warrant 
for sale proceedings may apply, up to the date of eviction, to have the 
warrant for sale recalled, in order that the court may consider his 
argument against such a warrant being granted. 

 
Shelter is concerned about the potential for increased homelessness as a result of 
the provisions introducing a land attachment diligence.  The proposals would give 
a creditor the right to apply for a decree which would give real right over heritable 
property (a person’s home) in order to secure a debt due. We have three specific 
concerns regarding the proposed statutory scheme. 

1. The level of debt is too low 

Firstly, the creditor may seek a warrant for sale of attached land where total debt is 
as low as £1,500.1 It should be noted that the original debt may be significantly 
smaller, but could be increased above the prescribed level by court expenses, 
sheriff officers fees and so on.  

                                                 
1 Land – including a debtor’s main dwellinghouse – can be attached for a 
debt of any amount, however the house cannot be sold unless the debt is at least £1,500. 
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Clearly the vast majority of consumer debts, including credit card bills, personal 
loans, and overdrafts for relatively small sums of money would be capable of 
leading to the debtor losing his home by way of land attachment. We understand 
that there may be a suggestion that it is logical to tie in the threshold level for land 
attachment with the level at which an order for sequestration may be granted.  

2. There should be a 'reasonableness' test for warrants for sale 

Secondly, the matters that the court is able to consider before granting a warrant 
for sale are unnecessarily restrictive, and favourable to the creditor. Clauses 86(3) 
and 87(4) and (5) outline the circumstances in which the court has the power to 
decline to grant a warrant for sale of attached land. In terms of clause 86(3) the 
sheriff may decline to grant the warrant if he considers that it would be 'unduly 
harsh' to do so. Clause 87 deals with applications for a warrant for sale in which 
the land attached comprises or includes a dwellinghouse which is the sole 
residence of the debtor or other specified persons (e.g. the debtor’s spouse or 
child). In terms of clause 87(5) the sheriff is entitled to take into account four 
factors in deciding whether to grant the warrant: 

• the nature and reasons for the debt 
• the debtor’s ability to pay 
• any action taken by the creditor to assist the debtor in paying 
• the ability of the occupiers of the dwellinghouse to obtain reasonable 

alternative accommodation. 
These are the same four factors that are listed at section 2(2) of the Mortgage 
Rights (Scotland) Act 2001, as being matters that the court may consider in 
deciding whether to suspend the rights of heritable creditor to carry out a mortgage 
repossession in relation to an application made under the 2001 Act. Clearly a 
hearing under section 2 of the 2001 Act is analogous to a hearing under clause 87 
of the current Bill: in both cases, the Court requires to consider whether a creditor 
should be able to force the sale of his debtors home in order that the debtor’s 
obligations to the creditor can be met. However, we wish to point out that there is a 
significant difference between section 2(2) of the 2001 Act and clause 87(5) of the 
Bill. Section 2(2) begins with the words: 

“2(2) The court may make an order under this section only where it 
considers it to be reasonable in all the circumstances to do so; and 
the court, in considering whether to make such an order and what its 
terms should be, is to have regard in particular to: [the provision goes 
on to state the factors listed above].  
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That wording does not appear in clause 87. This is an extremely important 
omission. In relation to hearings under section 2 of the 2001 Act, the effect of the 
wording of the section is that the court is directed to have regard to all of the 
matters that might be relevant (by use of the words in italics); the court is also 
given a direction by the section that the four factors listed are always to be 
regarded as relevant, and should always be taken into consideration. The effect of 
the wording of clause 87 is entirely different. It directs the court to have regard to 
the four factors listed, and makes no other direction. There is no provision 
empowering the court to look at any other issue which it might regard as 
being relevant to the application. For example, let us say that the owner 
occupier wishes to oppose the warrant for sale on the basis that she has severe 
mental health problems which would be exacerbated by losing her home. This 
factor could clearly be considered by the court in an application under section 2 of 
the 2001 Act. It could not be considered in an application under clause 87, 
because it is not one of the four factors listed. It is our contention that the factors 
outlined in clauses 86 and 87 are unnecessarily restrictive, and favour the creditor.  

We cannot understand what policy reasons dictate that the hearing under clause 
87 should be weighed more favourably for the creditor, than the equivalent hearing 
under the 2001 Act in relation to mortgage repossessions. We would wish to 
emphasise that we are not suggesting that, for example, a person with mental 
health problems should not be the subject of the land attachment process. We are 
merely proposing that this is a factor which the court should at least be permitted 
to take into consideration. 

3. There is no provision to recall a decree in the interests of justice 

Thirdly, we are concerned that the process outlined in the Bill does not allow the 
debtor to revive the process between the point when the warrant for sale is 
granted, and an eviction takes place. It is the experience of Shelter, and of all 
agencies that deal with persons with debt problems, that a large proportion of 
debtors do not seek advice, and do not engage with legal processes until the last 
minute. There are a number of reasons why debtors do not seek help. However, 
mental health problems, particularly depression, are an especially common reason 
for a failure to cope with paperwork and financial matters. Shelter’s assistance of 
clients threatened with eviction is largely dependent on our ability to revive court 
processes in which an order for eviction has been granted against a client, in 
mortgage or rent arrears, who did not engage with that process.  
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This is done by lodging an application with the court, explaining why the debtor did 
not appear in the court action, and outlining the basis on which he wishes to 
defend the proceedings.2 This type of procedure has evolved over time. It is based 
on the recognition that is in the interests of justice that a person should be allowed 
to revive a court process where he has a reasonable excuse for failing to appear, 
and a case which the court ought to determine. There is no scope for such an 
application to be made in the procedure outlined in the Bill. This creates a potential 
for injustice. It means that where the debtor has a strong basis for opposing the 
application, but has, for a very good reason, failed to enter the process, the 
debtor’s case could not be heard. We accept that there must be a cut-off point at 
which it is too late for the debtor to get back into the court process. We would 
suggest that this point should be up to the date of the eviction. That would be in 
line with other court processes which lead to eviction. 

We would suggest that the factors outlined in the two paragraphs above have the 
effect of making the procedure under the Bill more favourable to the creditor than 
equivalent processes for eviction of persons in rent and mortgage arrears. Again, 
we cannot understand what policy reasons dictate that this should be the case. If 
anything, common sense would suggest that the process leading to eviction under 
land attachment should be more difficult. This is because the debtor’s meeting 
rental or mortgage payments is at least clearly related to his being able to remain 
in his home. One would therefore expect that the case for eviction of a tenant not 
paying his rent, or a homeowner not paying his mortgage, would be more 
compelling than the case that might be made for the eviction who of a person who 
cannot pay his car loan or his credit card bill. The legislation ought to reflect this. 

Undermining efforts to prevent homelessness 

Preventing and tackling homelessness is a priority for the Scottish Executive3, and 
the Parliament has won an international human rights award for its homelessness 
legislation4. This Bill undermines Scottish Executive policy on prevention of 
homelessness, by creating the potential for an increase in homelessness. In rent 
                                                 
2 In Summary Cause actions this type of application is known as a ‘Minute for Recall’. In Ordinary 
Actions the application is called a ‘Reponing Note’. In Summary Causes the application must be 
granted by the court. In Ordinary Cause actions, the court has a discretion as to whether to grant 
the application. However, it most cases, the application is granted. In both procedures, the 
application can only be made on one occasion. Summary Cause procedure is used for the vast 
majority of evictions of tenants. An action for mortgage repossession is raised by Ordinary Cause. 
3 Scottish Executive (2005) Homes for Scotland’s People: A Scottish Housing Policy Statement. 
Para 2.31. 
4 Since devolution, the Scottish Parliament has broken new ground in tackling homelessness and 
set a standard for the rest of the world to follow. The Homelessness (Scotland) Act 2003 has been 
widely acclaimed as the most progressive piece of homelessness legislation in Western Europe 
and in 2003, Scotland was awarded an international human rights award for its approach to 
homelessness. 
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arrears cases, where there are statutory grounds of recovery of possession for 
outstanding rent, there is no evidence whatsoever to suggest that the threat of 
eviction impacts on an individuals’ ability to repay debt.  

Many of the causes of homelessness are hard to address through public policy. 
Homelessness can be the result of a multitude of factors such as relationship 
breakdown, threat of violence or abuse, or chaotic lifestyles. It is particularly 
difficult to design services and support to address these problems and prevent 
them leading to homelessness. Where we have the clear and straightforward 
opportunity in public policy to prevent the possibility of homelessness, we have the 
responsibility to ensure that we do so. Exempting a principle home from the land 
attachment diligence is just such an opportunity. 

In our response to the consultation on this legislation we indicated our opposition 
to land attachments including the debtor’s home, and we met with the Scottish 
Executive to discuss our concerns in January last year. Shelter is pleased to see 
that a number of protections have been introduced to the sale stage of the 
diligence, nevertheless we are disappointed that the main dwellinghouse has not 
been excluded. For the reasons stated above, we are very concerned that the land 
attachment process will lead to a new stream of homelessness. 

Shelter strongly supports the evidence provided to Committee by Citizens Advice 
Scotland5. We would like to draw the Committee’s attention to the following points: 

• It is uncertain whether the diligence will lead to many actual sales taking place, 
however, we are concerned that many creditors will use the first stage of land 
attachment as a threat to the debtor. Creating the possibility of losing their 
home may force people to try to pay the debt by whatever means they can. 
This could lead to debtors agreeing to unsustainable repayment plans. 
Effectively land attachments will provide creditors with a powerful means of 
manipulating debtors in order to elicit payment6.  

• The new diligence effectively turns an unsecured loan into a secured one. 
Secured loans normally require the explicit consent of a debtor and in addition, 
debtors usually get the benefit of preferential interest rates. This new diligence 
will effectively provide creditors with the ability to reap the benefits of charging 
high levels of interest, yet still get their risk secured through the back door by 
using a land attachment in the event of default.  

                                                 
5 Citizens Advice Scotland (2006) Bankruptcy and Diligence (Scotland) Bill: A Briefing to the 
Enterprise and Culture Committee by Citizens Advice Scotland. 
6 Charging orders are the English equivalent of land attachment and as Citizens Advice Scotland 
identify, their use is on the increase – rising by 178% over the last five years 
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If this diligence is introduced and remains applicable to the main 
dwellinghouse, this risk will now effectively apply to all debts – secured or not. 
Without explicit guidance on all loans and credit, from store cards to car loans, 
many debtors will not be aware that they put themselves at risk of losing their 
home. 

 

Finally, as an ancillary matter, we note that there is no provision in the Bill which 
deals with the issue of what is to happen if a dwellinghouse subject to a warrant 
for sale has been let to a tenant under an assured tenancy in terms of the Housing 
(Scotland) Act 1988. That may lead to a situation in which the creditor obtains a 
warrant to sell subjects, but then finds that he cannot effect an eviction, because 
the tenancy cannot be ended except in accordance with the provisions of the 1988 
Act.  

Bank arrestments and Local Housing Allowance 
We strongly support the comments made in the evidence submitted by Citizens 
Advice Scotland in relation to the impact of bank arrestment diligence on people in 
receipt of local housing allowance7. We join them in expressing our serious 
concerns about the potential impact of bank arrestment leaving a debtor unable to 
pay their rent and at risk of homelessness. This situation is of particular concern in 
the context of Local Housing Allowance which is currently being piloted in 
Scotland. 

It is essential that the possibility of double diligence is prevented and that 
benefits and tax credits are protected from arrestment to ensure that the 
most vulnerable debtors in Scotland are protected from the harsh and 
unintended consequences of bank arrestments. 

                                                 
7 Citizens Advice Scotland (2006) Bankruptcy and Diligence (Scotland) Bill: A Briefing to the 
Enterprise and Culture Committee by Citizens Advice Scotland. 
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15:50
On resuming—

Bankruptcy and Diligence etc
(Scotland) Bill: Stage 1

The Convener: I apologise to those who have 
been kept waiting. However, as they will have 
gathered, the previous item was extremely 
important and controversial—in some circles, 
anyway.

We have apologies from Michael Matheson, who 
has had to leave to attend a constituency 
engagement. 

Item 3 concerns the Bankruptcy and Diligence 
etc (Scotland) Bill at Stage 1, which is the talk of 
the steamie. I ask Nicholas Grier to give us some 
advice prior to our hearing the evidence that is 
being presented today.

Nicholas Grier (Adviser): I hope that members 
have before them the note that I prepared. 

The Executive is minded to introduce a new type 
of diligence, known as land attachment. It would 
replace the current diligence, which is known as 
adjudication, which has been little used in the past 
few years, mainly because it takes a long time—
about 10 years—to be carried through and is not 
seen as being particularly fair. 

The idea is that land attachment should replace 
adjudication and should be a useful weapon in the 
hands of creditors. Scotland is unusual, in that it 
has not had an effective diligence against land for 
a long time, while most jurisdictions do. It is 
surprising that we do not have one that works—we 
have yet to see whether land attachment will work. 

Land attachment should be particularly useful 
with regard to the “won’t pay” debtors, who are 
those debtors who are in a position to have their 
property sold in order to pay their creditors. The 
alternatives to land attachment that have hitherto 
been used by creditors are sequestration and 
inhibitions. 

A creditor can use an inhibition to prevent the 
sale of some property until the debt has been 
repaid. Once an inhibition has been put in place, it 
lasts for five years, which can mean that it can 
take quite a long time until creditors get their 
money. Inhibition is extremely effective, however, 
which is one of the reasons why adjudication has 
not been much used.

The alternative that has sometimes been used 
involves putting the debtor into sequestration or 
the company into liquidation. As part of the 
process of sequestration or liquidation, the trustee 
in sequestration or the liquidator can sell any 
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heritage that there might be and divide the 
proceeds among the creditors. 

Some might ask whether, if inhibition has been 
working well, it is necessary to have a further 
diligence of land attachment. Obviously, that is a 
matter for people to consider.

There is also an argument that it might be a little 
excessive to sequestrate a debtor or wind up a 
company just to enable the creditor to get his 
hands on land and buildings. On the other hand, 
one has to remember that a company with a lot of 
property might be refusing to pay its bills for some 
reason and that, in such a situation, it would not 
be unreasonable to expect that that company 
might be forced to sell property to pay a bill that is 
justifiably due. Part of the difficulty with this 
legislation is that one has to remember that land 
attachment is not only for private individuals but 
can be for companies, partnerships and limited 
liability partnerships as well. 

Another point is that it might be a bit much to put 
a debtor into sequestration if they are running a 
business. All the other creditors may be perfectly 
happy with the business and to put it into 
sequestration destroys it for everybody. Perhaps 
selling one house that is owned by the debtor 
might solve the problem for the creditor without 
destroying the business.

The proposed land attachment might be 
welcomed by some creditors. It is unlikely that 
banks will be interested in the new form of 
diligence because in many cases banks and 
building societies will have standard securities 
over debtors’ properties. However, other creditors, 
such as local authorities and unsecured creditors 
generally—small tradesmen or anyone who has 
been carrying out work for debtors or providing 
services—will probably be glad that they can use a 
further diligence, particularly against debtors who 
are in a position to pay but will not do so.

Not every debtor will be happy about the 
introduction of the new diligence of land 
attachment. As some of the organisations present 
have pointed out, it is possible that the exercise of
the new diligence of land attachment could lead to 
homelessness. That could be harsh.

A major question is the level of debt at which a 
property could be sold. The bill suggests that the 
figure should be £1,500. That figure was chosen 
because that is the amount that is required to put 
debtors into sequestration under the current 
bankruptcy legislation and the Executive wanted to 
marry the two figures.

The Executive is aware of the danger that the 
land attachment could be used oppressively, so it 
has drafted the legislation in such a way that there 
are checks and balances to limit the opportunities 
for its oppressive use. The Executive suggests 

that, at least for non-corporate debtors, there 
should be special advice and information 
packages. The registration of the land attachment 
order would place the creditor at a relative 
advantage compared to other creditors, but it 
would also allow the debtor six months in which to 
pay. Before the property could be sold it would 
have to be decided that the circumstances justified 
a sale. The matter would have to go before a 
sheriff and there would be a good deal of scrutiny.

The Executive’s view is that the sheriff’s 
overseeing of the process will ensure fairness for 
the debtor and for the creditor.

The Executive is aware that the registration of 
the land attachment order may cause 
conveyancing problems and it is considering the 
mechanics of the matter. I have no doubt that it 
will liaise with the Law Society of Scotland and 
other bodies to ensure that there are no 
difficulties.

The committee may be interested to know that in 
England the equivalent of land attachment can be 
introduced for the lesser sum of £750. Until 
recently the mechanism was not much used, but in 
the past couple of years creditors have started to 
use it slightly more. We do not know whether they 
will continue to use it more, but I imagine that that 
is a possibility.

I have mentioned some of the potential 
difficulties with the legislation. The major one is 
that land attachment is a one-size-fits-all type of
diligence for all sorts of different types of debtors. 
It could apply to the poorest debtors and to the 
wealthiest companies. Any such diligence—in 
common with all diligence—can have harsh effects 
at the bottom end of the scale. On the other hand, 
one must remember that some debtors are in a 
position to pay their debts but refuse to do so and 
have plenty of heritage. It can be argued that there 
is no reason why they should not have to sell their 
property, provided the right procedures are 
followed.

Various concerns need to be highlighted and I 
have no doubt that they will be discussed today. If 
members want to ask any questions, I invite them 
do so.

The Convener: As there are no questions, I 
thank Nicholas Grier. As usual, his comments 
have been extremely helpful.

Item 4 is also on the Bankruptcy and Diligence 
etc (Scotland) Bill.

I welcome Susan McPhee and Margaret 
Burgess from Citizens Advice Scotland; Alistair 
Hamilton, who is on the diligence committee of the 
Law Society of Scotland; John Glover from 
Registers of Scotland; Adrian Stalker, who is 
principal solicitor at Shelter Scotland; and Yvonne 
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Gallacher from Money Advice Scotland. I will give 
each of you the opportunity to make a few 
introductory comments. Land attachment is the 
only element of the bill that has made the front 
page of The Herald—there is even an editorial in 
today’s edition—and we can understand why that 
is.

16:00
Susan McPhee (Citizens Advice Scotland): 

Our written submission sets out our view on land 
attachment, but I take the opportunity to set the 
context by talking about the people who will be 
affected by the proposed new form of diligence.

Most members know that consumer debt is the 
largest issue that is brought to the citizens advice 
bureau service in Scotland. Last year we dealt 
with just fewer than 75,000 new debt inquiries, 
which represented debts of £163 million; that 
figure does not include on-going debt cases and it 
is £32 million more than the figure for the previous 
year’s new debt cases.

We carried out research that showed that the 
average debt of our debt clients is £13,500, if 
mortgages are excluded from the figure. Nine out 
of ten of those clients have a consumer debt, the 
most common of which is credit card debt, 
followed by bank loans and catalogue debts. 
According to our research our clients incurred 
debts as a result of a change in circumstances 
such as a drop in income, a job loss, an illness or 
a disability, or as a result of low incomes and 
chronic poverty. The research therefore 
demonstrated that we have two streams of clients: 
people who borrow money at a time when they 
think that they can afford to do so but who then 
suffer a change in circumstances such as a job 
loss or illness; and people who cannot live on their 
low incomes and juggle credit cards and cash 
loans to get by.

The average monthly income of our debt clients 
is £801. A third of our debt clients are home 
owners, whose average monthly income is slightly 
higher at £1,870 and who have an average of five 
debts each. The research indicated that more than 
half of all our debt clients had taken on further 
borrowing to try to resolve their debt situation. One 
in four had been threatened or pressured by 
creditors to pay up and, more worrying, one in six 
had been threatened with formal debt recovery 
procedures, even though the creditors had not 
gone to court and had no authority to instigate 
such procedures.

Land attachments would operate in the same 
way as do poindings and warrant sales in that 
people would respond to the threat of a land 
attachment before that stage was reached. People 
will do anything to save their house, including 

borrowing further. We therefore want the bill to 
exclude the main dwelling house from the sale 
aspect of the proposals on diligence.

Margaret Burgess will talk about the type of 
person that the proposals would affect.

Margaret Burgess (Citizens Advice 
Scotland): The committee’s adviser said that the 
proposals would have a harsher effect on people 
at the lower end of the spectrum and I will talk 
about such people. Home owners on a low income 
might be struggling for a variety of reasons. They 
are often people with children who have been 
struggling to make ends meet, robbing Peter to 
pay Paul and trying to get by, when something 
happens that means that they cannot pay a 
creditor. People do not immediately seek advice; 
they try to resolve the problem by themselves. 
People want to pay their debts, but they often 
make the situation worse while they try to resolve 
it, by borrowing a sum that they cannot afford to 
repay and by taking out consolidated loans, 
sometimes from creditors who will behave more 
harshly than their previous creditors would have 
done.

If the proposals to allow the sale of the family 
home are agreed to, people would be encouraged 
to borrow more to try to eliminate the threat of 
losing their home, even though their borrowing 
would intensify the threat, because if they could 
not manage the additional repayments the new 
creditor would also have the right to threaten them 
with the sale of their home. The threat of a sale 
would be the major problem. People who are in 
debt struggle; they can hardly cope with life and 
they just get by from day to day. The worry about 
the debt is always in the background and the fear 
of losing the family home is too much for some 
people. Such worry leads to the break-up of 
relationships and medical problems such as 
depression.

Whether people own their home or live in rented 
accommodation, they say time and again that they 
will do anything to stay in their house—they do not 
want to lose it. Because the bill will allow every 
creditor to be, in effect, a secure creditor or give 
them the rights of a secure creditor, the fear is that 
if a creditor threatens to use the power, people will 
have to borrow more from other places. They 
might even not pay their mortgage to get rid of the 
threat. However, that will not alleviate the problem. 
The situation could go on for years, with each 
creditor having the rights of a secure lender. The 
Executive says that it does not expect the power 
to be used very often, but there will be a fear of it, 
as there was of warrant sales. The measure will 
have a disproportionate effect on the people who 
use the CAB service. We say simply that the 
family home should be exempt. I do not want to 
talk about dwelling-houses, because we are 
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talking about the roof over people’s heads and 
their family home, which should not be under 
threat.

Alistair Hamilton (Law Society of Scotland): 
When the Law Society was at the committee 
previously, we discussed striking a balance 
between creditors and debtors. However, this 
time, our principal point is nothing to do with either 
creditors or debtors; it is about the rights of 
innocent third parties in relation to the powers in 
sections 88 and 89, about which we are 
exceedingly worried. I do not take anything away 
from the points that were made about the 
harshness of the measure on people’s dwelling-
houses.

Section 88 is headed:
“Protection of purchaser under contract where creditor 

applies for warrant for sale”.

Most members will be aware from their 
constituencies that nearly all major developments 
start with an agreement to buy land that is subject 
to a suspensive condition on planning permission. 
We are all familiar with that process. The reason 
for it is that people are not prepared to pay big 
prices for a piece of land when they do not know 
whether they will get planning permission to 
develop it. They therefore enter into a contract to 
buy that is subject to a suspensive condition, 
which means that they do not have to pay and 
settle the transaction until planning permission has 
been obtained.

The same applies to domestic purchasers. The 
biggest legal transaction that individuals make is 
buying a house. If somebody buys a house subject 
to a suspensive condition—for example, one that 
relates to the availability of other land or the 
possible use of the house as an office—they want 
to be protected. If they pay in advance of getting 
the title, by instalments or while the house is being 
built, which is a frequent occurrence, they want to 
know that they will ultimately get the title.

Unfortunately, under the present wording of 
sections 88 and 89, people in that situation will not 
be sure that the transaction will not be defeated by 
a land attachment. This may sound an 
oversimplification, but the reason is that section
88(2) states that, if the sheriff is satisfied about all 
the conditions, he “may” suspend the application 
for sale. As members will know, that means that 
he may not do so. If he chooses not to, he will 
destroy any transactions of the type to which I 
referred. We request a simple one-line 
amendment so that section 88(2) reads “must” 
instead of “may”. We would be relieved if that were 
done.

The matter is worrying, because we cannot think 
of any other method of securing the position of 
purchasers of land for big developments or 

purchasers of houses. Planning appeals are 
expensive. A person could pay a lot of money but 
then find that, if a land attachment intervenes and 
takes priority, the property is sold to satisfy a 
creditor. As the diligence is new—creditors do not 
have it at present—it would be unfair if it interfered 
with existing rights that people of all kinds have as 
purchasers under missives. The issue may seem 
technical but, as I said on another matter during 
our previous visit to the committee, although it is 
technical, it is right that we seek an amendment 
from the committee or the Executive.

There are other provisions in sections 88 and 89 
under which the sheriff will have the option to do 
things to facilitate the resolution of a difficulty that 
has arisen over a land attachment. We have no 
objection to that, but in cases in which the 
purchaser agrees to buy before a land attachment 
is imposed and lodges what is called a caveat to 
warn people that he is a purchaser under 
missives, his right should be protected.

I have a few smaller points, but I will not trouble 
the committee with them at the moment. I have 
identified the main issue for us.

John Glover (Registers of Scotland): I am 
grateful that the committee has given Registers of 
Scotland the opportunity to give evidence. Our 
interest is rather different from that of other 
witnesses in that our concern is about our ability to 
make the process work if the bill is passed and the 
provisions come into force.

Nicholas Grier explained in his advice that the
diligence of adjudication is rarely used. I checked 
yesterday and found that in the financial year that 
is about to end only one notice of adjudication has 
been registered in the register of inhibitions and 
adjudications and that in the previous year none
was registered. It is clear that we do not have an 
effective diligence against heritage. It is not 
appropriate for Registers of Scotland to express a 
view on whether we should have such a 
procedure, but we have been fully involved with 
the Executive and the Scottish Law Commission in 
working up the bill’s provisions on land 
attachment. At a process level, we think that, 
unlike adjudication, the proposed diligence is 
workable.

Adrian Stalker (Shelter): I do not think that 
anyone disagrees that it would be appropriate to 
replace inhibition and adjudication with land 
attachment because land attachment is a more 
effective form of diligence. No one disagrees that 
what we have at the moment is unsatisfactory 
because it cannot be used effectively and 
therefore tends to favour debtors over creditors.

Shelter’s concern is that the proposals in the bill 
represent a lurch from one extreme to the other. 
We will end up with a system that favours creditors 
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over debtors and gives creditors an additional 
weapon that will be powerful and draconian. It 
seems to me that what crops up in the bill is often 
the result of the Executive’s desire to have a 
system that is internally consistent and logical and 
that little regard has been paid to how other social 
policy issues might be affected by the bill once it is 
enacted.

Nicholas Grier referred to the fact that charging 
orders, which are the equivalent diligence in 
England, have become more popular in recent 
years. In fact, their use has gone up by 178 per 
cent in the past five years, according to the figures 
that are reproduced in annex 2 of Citizens Advice 
Scotland’s submission. Those figures show that 
149,000 charging orders have been issued in 
England over that period. Many of those charging 
orders will have been imposed at the instance of 
commercial lenders in England who also operate 
in Scotland, so if land attachment orders were 
adopted here, it is not the case that there would be 
a long bedding-in period or that people would not 
use the new form of diligence or would not come
to rely on it for some time. People will cotton on to,
and will start to use, land attachment very quickly. 
Nicholas Grier implied that the bill will be used by 
local authorities and tradesmen, but the people 
who will use it most and who will be the prime
beneficiaries of the policy of land attachment will 
be commercial lenders.

We are concerned about the level at which land 
attachment can be sought. The Executive seems 
to think that if the level of debt at which land 
attachment could be triggered were higher than 
£1,500, that would not be consistent with the rest 
of the system and people would seek what are 
described in the policy memorandum as 
“inappropriate sequestrations”. The Executive 
does not seem to have had an eye to the fact that 
the setting of the threshold at that level could lead 
to inappropriate land attachments or inappropriate 
evictions, which have significant hidden costs.

16:15
When people get evicted, they apply as 

homeless to their local authority. That has hidden 
costs—in terms of the local authority housing and 
social work budgets and housing benefit—which 
can run to many thousands of pounds. Those 
costs vastly outweigh the amount of money that 
the creditor recovers. In effect, taxpayers are 
being asked to underwrite this super-efficient form 
of diligence under which creditors will get back 
only small sums of money.

The convener alluded to the press attention that 
the issue has received today. My understanding of 
what the Executive has said is that it does not 
need to be concerned because the measures that 
are in place for the courts to examine the process 

are robust. However, they are not at all robust. A 
comparison can be made between the measures 
in the bill and those that are used for court 
proceedings in equivalent situations involving 
repossession of the family home in cases of 
bankruptcy or of mortgage or rent arrears. As we
outlined in our submission, the measures that are 
proposed in the bill are much more favourable to 
creditors. 

Yvonne Gallacher (Money Advice Scotland):
Thank you for hearing our evidence. We share 
many of the concerns that Citizens Advice 
Scotland expressed. Way back in 2000, we 
undertook research that showed that council tax is 
one of the main contributors to overindebtedness. 
As we mention in our submission, representatives 
of the local authority council tax departments were 
included in our seminar on the bill. They told us 
that, although land attachment is a useful tool, it 
would be used as a last resort. As yet, we do not 
know the degree of confidence that we can place 
in that. 

As other panel members have said, the creditors 
with whom we deal are UK creditors. We will have 
to wait and see how they behave. If the 
experience of our colleagues in England is 
anything to go by, their behaviour will become 
much more robust. Following the introduction of 
the Enterprise Act 2002 and the one-year 
bankruptcy period, creditors moved to using much 
more assertive forms of diligence. We will need to 
keep our eye on that; such behaviour should be 
kept in check.

The measure has been described as warrant 
sales by the back door—a point that was also 
made at our seminar. In fact, the situation that is 
proposed is much worse than that. The Debtors 
(Scotland) Act 1987 gave debtors and their 
families rights in terms of the goods that could be 
taken. Those rights do not apply to the land 
attachment proposals; innocent people will be 
affected. For example, we are concerned that 
families who are living in rented accommodation 
could suffer as a result of their landlord’s financial 
problems. 

Obviously, we are pleased that money advice is 
at the heart of the process and that the provision 
of information booklets and so on is emphasised. 
In common with Citizens Advice Scotland, we 
were involved in the debate on the new debt 
arrangement scheme regulations. One result of 
that discussion is that mobile homes are exempt 
under the Debt Arrangement and Attachment 
(Scotland) Act 2002. Notwithstanding the fact that 
there are people who will not pay as distinct from 
those who cannot pay, in common with Citizens 
Advice Scotland, we want people’s main residence 
to be exempt under these provisions. We have to 
find legislation that gives people some form of 

301



2847 21 MARCH 2006 2848

consumer protection. Our experience is that many 
people wait too long before they seek advice. For 
someone to lose their goods is one thing; for them 
to lose their home is a completely different matter. 
That is our concern.

Murdo Fraser: I have a couple of questions. 
Adrian Stalker talked about the need for a change 
in the law and said that we could end up with a 
system that favours creditors over debtors. I 
question whether that is correct. In my days in 
legal practice, I acted in such cases, usually for 
the creditor. Everyone thought that inhibition was a 
useful tool and accepted that adjudication was a
complex and involved process; they knew that it 
took a long time to get back money using the latter 
route. I think that I instructed only one process of 
adjudication in my time. The great advantage of 
inhibition was that people knew that they would 
eventually get their money and that, under the 
scheme, interest was still running. I wonder 
therefore whether there is a need for a new 
diligence against heritage. 

When they lend money, creditors have the 
choice whether to seek security. If they have 
chosen not to seek security for the money that 
they lend, then a system of land attachment gives 
them a second bite of the cherry. I wonder 
whether that is correct in terms of equity. I 
appreciate that no one on the panel is here to 
represent the creditors, but Mr Hamilton might like 
to express his professional opinion on that.

Alistair Hamilton: As you know, an inhibition is 
negative. It stops the debtor selling, but it does not 
get the creditor the property itself. It takes 10 
years to do an adjudication, so it is no wonder that 
it is not popular. When we were first consulted by 
the Scottish Law Commission, we congratulated it 
on discovering the most popular diligence ever, 
which was land attachment. We are sure that 
commercial creditors will think that threatening to 
sell debtors’ houses will concentrate their minds. 
That is exactly what Margaret Burgess and Susan 
McPhee are talking about.

There are a lot of provisions about what the 
sheriff has to consider, but none of them asks him 
to decide whether it is reasonable to grant the 
power of sale. There is power to refuse to sell a 
dwelling-house if the diligence would be “harsh”. 
We are waiting for the first cases to decide what 
the sheriff thinks “harsh” means. He might decide 
that the diligence is inconvenient or difficult, but 
not harsh. There is no provision that it must be 
reasonable to grant the warrant to sell, nor that the 
creditor must prove to the sheriff that they have 
attempted other forms of diligence. The Executive 
says that that will be the last resort, but nothing in 
the bill says that it has to be. They can go to the 
sheriff and, if they meet the conditions, they will 
get the power of sale.

We said to the committee that we did not want to 
come in on an issue that is mainly social; that is 
exactly what the Law Commission said when it 
produced its report. The commission said that it 
would not draft a section on this because it is for 
Parliament to decide what is in the interests of the 
public and to maintain a balance between creditor 
and debtor. As happened in England, there will be 
a great rush to lodge land attachments, or to 
threaten to do that, which will have the same 
effect. From the commission’s point of view, it is 
logical to say that we should not have an asset 
that cannot be realised to pay debt. The logical 
conclusion is that if adjudication is not satisfactory, 
something should be introduced to take its place. 
The Executive has introduced that something, but 
it does not safeguard the rights of the public.

Murdo Fraser: Thank you for that. I invite 
anyone who wants to come in to do so in a 
second. My response to what you have said is that 
I have not detected a queue of creditors 
complaining about the lack of opportunities to do 
diligence in other ways; perhaps you have, Mr 
Hamilton?

Alistair Hamilton: That is correct; there is no 
such queue. I appreciate that the Law Commission 
has introduced the idea because it thinks that 
there is a gap in our law. The commission says 
that adjudication is no good, but it was only ever 
used to make up title in difficult cases. A title could 
be made up by doing adjudication if someone had 
10 years to wait for it to be fulfilled. Once people 
hear how land attachment is going to work, there 
will be a queue.

Susan McPhee: We have some evidence that 
English creditors often do not know what rights 
they have to enforce debts in Scotland. We have 
had evidence of English creditors threatening 
clients with a charging order, even though they 
cannot do that here. So we know that they will try 
to do it. Debtors should have the right to consider 
whether they want to take out a secured loan. 
However, we are concerned that clients will take 
on credit card debt on which interest rates may be 
35 per cent plus. If they had a secured loan, the 
interest rates would be much lower than that. 
Creditors are getting the benefits of high interest 
rates plus access to the debtor’s house.

Yvonne Gallacher: From a consumer protection 
point of view, when someone takes out credit card 
debt, they know that it is unsecured. There is no 
wealth or health warning with it and that will never 
come, until the creditor gets to the point of land 
attachment. Is there any balance? We talk about 
transparency, particularly in the light of debates in 
the Westminster Parliament about the Consumer 
Credit Bill, which have emphasised the need for 
transparency, but the system that is proposed in 
the bill would be quite opaque. People who might 
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have a relatively small debt to begin with would 
not be aware of the consequences of their 
borrowing.

People are increasingly consolidating their 
debts, so the proposed £1,500 debt level would 
not be an issue and debts would be ripe for a land 
attachment if creditors did not enforce the debt in 
other ways. As Susan McPhee said, we know 
what English creditors are doing to enforce 
diligences and we know that English creditors are 
not aware of the debt arrangement scheme, 
whereby they could accept proposals for 
repayment. We have a long way to go to make 
people much more aware of the peculiar system 
that we have.

Murdo Fraser: Adrian Stalker said that the 
measure would be draconian—I share that view. If 
the main dwelling-house were exempt from land 
attachment, would the proposed new diligence be 
acceptable to the witnesses?

Adrian Stalker: Yes.

Margaret Burgess: Yes.

Yvonne Gallacher: Yes.

John Glover: There is a question about who 
would make the judgment that a property was the 
main dwelling-house. The sheriff could make that 
judgment at the sale stage, but the judgment could 
not be made through an administrative function 
such as that of the keeper of the registers of 
Scotland at the registration stage.

Karen Gillon (Clydesdale) (Lab): Forgive me 
for arriving slightly late and missing part of the 
discussion.

The proposal is bizarre. If I bought a car with a 
loan that I paid back at a rate of £300 a month, but 
then wrote off the car in a crash and injured myself 
so that I could not work and subsequently ran up a 
debt of £1,800 because the payment protection 
insurance did not kick in for the first six months, 
could my house be subject to a land attachment 
under the proposed arrangements?

Alistair Hamilton: Yes.

Karen Gillon: That is ridiculous.

Yvonne Gallacher: If the car had been bought 
through a hire purchase agreement, the creditor 
would have had the right to repossess the car, 
after following due process. However, if the car 
had been bought through a consumer credit 
agreement and not hire purchase, the situation 
that you describe could arise.

Margaret Burgess: Under the proposed 
arrangements, any creditor would have the right to 
apply—or threaten to apply—for a land attachment 
if the debtor defaulted on the debt, whatever had 
been borrowed. That would be a major issue for 

people who have more than one debt, as our 
clients do, because all their creditors could apply 
for a land attachment. A creditor would understand 
that if they applied first, they would be in a priority 
position. Any debt could in effect become a 
secured debt if the creditor applied for a land 
attachment.

Susan McPhee: In the scenario that Karen 
Gillon set out, the debt would not need to be as 
high as £1,800; an attachment could be sought if 
the debt was £750 or even less. When payments 
were missed, charges would start to accumulate 
and interest would be applied and when the debt 
reached £1,500 the creditor could sell the house, 
as long as six months had passed.

Karen Gillon: I was just thinking about the 
missed payments.

People who take on credit should be in a 
position to repay their debts, but circumstances 
such as I described can be completely outwith 
someone’s control. A person who could not work 
and pay off their debt could lose their house.

I assume that the Executive has discussed the 
proposals with the witnesses. I have received a 
huge number of e-mails—you can stop sending 
them, because I have got the point.

The Convener: We all echo that sentiment.

16:30
Karen Gillon: Seriously, guys—we have got the 

point.

In a world in which the lowest price for a house 
runs at about £80,000, £1,500 seems an 
inordinately low amount. Even if it is accepted that 
the main dwelling-house could be attached, in the 
grand scheme of things, £1,500 is inordinately low. 
To go through the selling process would probably 
cost more than that.

The Convener: There is also stamp duty.

Karen Gillon: I understand and probably agree 
with your principled position that the main 
dwelling-house should be exempt, but even so, if 
the Executive’s position is that it would like to have 
the provision, the amount at which the process 
can begin seems inordinately low, especially in the 
current climate of house prices. That was more of 
a statement than a question.

The Convener: I call Jamie Stone.

Mr Stone: Murdo Fraser asked my question for 
me.

The Convener: By design?

Murdo Fraser: I am glad to be of service.

Mr Stone: It is worrying when he is clairvoyant, 
but there we are.
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Shiona Baird: I do not know whether the panel 
can answer my question, which takes more of a 
business angle. If we keep the land attachment 
provision but exclude the main dwelling-house, we 
are still left with the scenario that a business debt 
could be called in, which would result in land 
attachment to buildings or residual property that 
belonged to the business. We still need to 
consider raising the threshold of £1,500 for such 
cases, because it is even more inappropriate to 
business debts. What would be a reasonable 
minimum level?

Alistair Hamilton: Ten years ago or more, 
when the Law Society was asked about the 
matter, we suggested a threshold of £5,000, which 
would equate to £10,000 now. As you say, if I 
were a creditor, I would threaten to sell a shop or 
workshop if the debtor did not pay for the goods 
that had been supplied. I could proceed with that
even if the principal dwelling-house were 
exempted. People would not be homeless, but the 
business would go bust, as the committee’s 
adviser said.

I see the logic to having a diligence against land, 
because a man could have three holiday houses 
but not pay his debts. A creditor could obtain a 
land attachment and sell one of those houses to 
make him pay. However, having a decently high 
threshold is essential.

I talked about development plans, under which 
land could be sold for £3 million. If somebody who 
was owed a debt of £1,500 could come along and 
ask the sheriff for permission to sell that land at 
agricultural value, can we imagine what that would 
do to development, never mind anything else? 
Such issues are a matter for the Parliament to 
decide. We have done our bit by drawing them to 
Parliament’s attention.

I would like to mention a couple of small points 
to which I referred earlier—I will not take long.

The Convener: Before you do that, I will clarify 
whether Shiona Baird has asked all her questions.

Shiona Baird: I have.

Alistair Hamilton: I repeat that our principal 
issue with sections 88 and 89 is that they strike a 
balance not between debtors and creditors but 
between the creditor who is trying to get his 
money and the chap who agreed to purchase the 
land before the creditor came along with his land 
attachment. We think that the prospective 
purchaser should have absolute preference. In all 
other circumstances—for example, if land 
attachment happens before the purchase—we 
agree that the sheriff should have discretion to 
decide what to do. In many cases, it is in the 
creditors’ interests to allow a transaction to 
proceed, planning permission to be obtained and a 
huge price to be paid, which would go to them all.

I make a second point that has not been made 
today. A second and third land attachment can be 
lodged and, if there is enough money, they will be 
paid. However, the chap who puts his on first has 
an absolute advantage over the others and can be 
defeated only if the debtor is sequestrated. Once 
again, the bill will produce more sequestrations. 
Within six months of sequestration, all land 
attachments are cut down by the sequestration. If 
someone objects to another chap getting ahead of 
them—getting in first and getting everything—
sequestration is the answer. Once again, a 
business will be closed down when there is no 
need for it to be closed down as it has entered into 
a very effective sale of its assets.

The other thing—I just mention this and leave it 
to your legal adviser—is that there is a section 
about pro indiviso owners. I do not want to go into 
that unless I have to. We are not sure whether a 
wife who is a pro indiviso proprietor is covered by 
the protections against sale of a dwelling-house. It 
is enough that I raise that point. It is in the drafting. 
The bill does not say whether the wife who is a pro 
indiviso owner—which is the way many lawyers 
take titles to houses nowadays—is sufficiently 
protected.

There is a provision that, if the person who has 
been appointed to supervise the sale does not 
report what he has done at the end of it, he should 
be denied his fees. We actually think that he 
should be shot, because he destroys the whole
transaction. Our answer is to suggest that that 
should be contempt of court. That is the way that 
is provided elsewhere for those who do not do 
what they are supposed to do. Saying that he will 
not get his fees might not be cheap at the price if 
he has made off with the price.

The Convener: We will record that the Law 
Society wants to bring back hanging.

Alistair Hamilton: No—shooting, convener.
I say again that there is nothing in the protection 

that is offered in the bill that talks about whether 
what the creditor is asking is reasonable. There 
are many things that the sheriff can say or insist 
on, but if the creditor has done all the right things 
and intimated to all the right people, he will get the 
power to sell unless it is “harsh”, and we do not 
know what “harsh” means because it does not 
appear anywhere else.

I make it clear that we cannot think of any other 
way of protecting the purchaser under missives. 
The seller will not be prepared to convey the 
property to him so that he can make up title 
because he is not going to be paid. He will not 
agree to convey his property and we cannot think 
of a system that would enable us to contract our 
way out of the problem in some way. We think that 
our suggested amendment is the way out of the 
problem.
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The Convener: Thanks very much. That was 
very helpful and will add to our report. Does Adrian 
Stalker want to add anything?

Adrian Stalker: Just to take up the point that 
was made about the court having to find that it is 
reasonable to grant a warrant for sale. In the 
policy memorandum, the Executive refers 
specifically to there being an apt comparison 
between this procedure and the procedure under 
the Mortgage Rights (Scotland) Act 2001. A debtor 
can ask the court to consider whether they ought 
to be put out of their house or whether they should 
get more time to pay. Those situations are 
analogous. The court has to decide whether a 
debtor should be put out of his house because he 
cannot meet his debts to the creditor, and the 
considerations that are listed in the 2001 act are 
similar to the considerations that have to be taken 
into account in the bill. However, there is a big 
omission in the bill in that, when the sheriff has to 
decide whether it is reasonable to grant the order, 
he is limited in what he can take into consideration 
and is therefore restricted.

We give an example of that in our written 
submission. If a person was suffering from severe 
mental health problems and they had medical 
evidence that losing their home would cause their 
condition to deteriorate, the court could not take 
that into account in deciding whether an order 
should be granted because it is not one of the 
listed considerations. As we say in our 
submission, we cannot understand what policy 
reasons dictate that it should be easier for 
creditors to force a sale of a family home through 
a land attachment than through a mortgage 
repossession or a bankruptcy. Surely common 
sense dictates that it should be the other way 
round. It should be more difficult to get someone 
out of their home if they do not pay their car loan 
than it is if they do not pay their mortgage. The bill 
seems to have got things the wrong way round.

The Convener: I think that that concludes our 
evidence session—

Alistair Hamilton: I realise that I missed one 
point. Lawyers always want one more chance to 
speak.

The Convener: Until they have sent out their 
invoices.

Alistair Hamilton: I thought you might say that.

Karen Gillon: There goes another £50 on the 
bill.

Alistair Hamilton: I make two further points. 
First, I do not know how much members of the 
committee know about planning applications, but 
most conditional missives stipulate that if planning 
permission is not granted by the planning 
authority, an applicant can appeal to the Scottish 

ministers. I am sure that everyone knows that that 
can take a couple of years. The proposed six-
month period that would have to elapse before a 
creditor could apply to sell a house would 
therefore not be nearly enough in the 
circumstances that I described.

Finally, according to section 88(3)(b), in relation 
to the protection of prospective purchasers, the 
sheriff can prevent a sale by the creditor only if
“the debtor undertakes to proceed with the purchase under 
the contract without undue delay.”

The Law Society’s view is that the debtor should 
have no part to play in that context. If the debtor 
decided not to give that undertaking, the sale by 
the creditor would have to proceed immediately. 
As we said in our submission, the provision should 
be replaced with a statutory obligation on the 
debtor to proceed without undue delay. None of us 
fancies asking a debtor whether he wants to give 
an undertaking to proceed if the debtor has 
realised that by refusing to do so he would 
suddenly be in command of the whole operation.

The Convener: Have you made all your points?

Alistair Hamilton: I had better say that I have 
done so.

The Convener: Thank you. The written and oral 
evidence was extremely helpful. I see that Susan 
McPhee wants to say something.

Susan McPhee: I want to make a final point. 
We talked about raising the proposed £1,500 limit. 
However, that would not be acceptable to us. 
Even if the figure were increased to £10,000 or 
£25,000, the threat of land attachment would 
remain the most important problem for our clients.

The Convener: We heard that message loud 
and clear—not least from the e-mails that we 
received.

The session has been extremely helpful and we 
appreciate the witnesses’ help. We have finished 
taking evidence on land attachment and at next 
week’s meeting we will consider money 
attachment. Item 5 is a summary of the evidence 
that we heard, which should be fairly 
straightforward.

Nicholas Grier: I will try to draw together the 
threads of the discussion. We can boil the 
discussion down to simple matters that the 
committee must decide. Do we need the form of 
diligence that we have been discussing? Would it 
provide anything significant that we do not already 
have? If that form of diligence is to be introduced, 
should the dwelling-house be excluded? Members 
will recall that the Debt Arrangement and
Attachment (Scotland) Act 2002 provides for 
different types of attachment order according to 
the degree of pressure that the creditor can apply.

305



2855 21 MARCH 2006 2856

Notwithstanding Susan McPhee’s final 
comment, if land attachment is to be introduced, a 
level of debt—not necessarily £1,500—would have 
to be fixed.

A matter that should be considered, although it 
did not emerge in the discussion, is whether land 
attachment should be used only as a last resort 
when all other diligences have been exercised, 
given that many members of the committee regard 
the measure as draconian.

Much would depend on the sheriff, who would 
be in the invidious position of defining those 
difficult words, “harsh” and “reasonable”, which are 
slippery at the best of times. Such matters must be 
considered much more deeply as we proceed. I 
am sure that members have similar views on the 
matter—at least I hope that you do.

The Convener: Do members want to add 
anything?

Members: No.

The Convener: We should move into private 
session to take item 6, but we cannot do justice to 
the draft report in the time that is available. Do 
members agree to postpone the item until next 
week’s meeting? If we do so, we will all have more 
time to read the paper.

Members indicated agreement.

Meeting closed at 16:44.
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SUBMISSION FROM NORTH LANARKSHIRE COUNCIL

General Background

It is generally recognised that there is an increasing level of debt by 
individuals and that access to credit for a variety of reasons is becoming 
easier and more prevalent.  Whilst this may provide ready finance to the 
borrower it also brings with it the inherent risk of non-payment to the lender.

The Council’s exposure to ‘lending’ arises from the imposition of taxes, ie, 
Council Tax and Non Domestic Rates.  As there is a limited range of services 
which can be withheld if there is non-payment, the Council is in an invidious 
position in comparison to commercial enterprises, eg, utility companies, who 
are able to limit or cease service provision.  In order to prevent the burden of 
non-payment being met by the general tax payer, it is imperative that the 
Council has a means of recovery.

In instances where there is non-payment, the Council’s recovery options are 
limited to the diligence arising from the Summary Warrant process covering 
Earnings/Bank Arrestment.  Generally if the creditor is unwilling to pay then 
they are likely to be unwilling to provide details for operating an 
Earnings/Bank Arrestment.  As such in a relatively small number of cases the 
recourse to bankruptcy may be the only means of recovery.

The Council has actively pursued recovery of arrears through the existing 
legislation for sequestration/bankruptcy and the Debt Arrangement Scheme.  
Where necessary such actions provide outcomes which are formalised and 
compatible with the protection afforded by legislation.

Legislation Proposals

Bankruptcy Period – The proposals to reduce the period of bankruptcy to one 
year allied to the use of a Bankruptcy Restriction Order appear to strike a 
balance between the interests of the debtor and the creditor.

Income Payment Arrangements/Income Payment Orders – With a proposed 
reduction in the bankruptcy period the operation of Income Payment 
Arrangements/Income Payment Orders, is essential to provide a reasonable 
level of payment towards their debt whilst providing a range of freedom to the 
debtor following the bankruptcy period.

Debtors Home – The property tends to be the most significant asset and, 
dependant on the scale of debit, may need to be realised to meet the debt 
due.  The operation of a 3-year period provides a reasonable period for the 
trustee to assess if the property needs to be sold or if the debtor can meet the 
debt by other means.
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Protected Trust Deeds – The creditors need protection from debtors who can 
abuse the intent of Protected Trust Deeds in order to subvert their obligations 
to meet their debts.  The need if any for a process for Protected Trust Deeds 
and a Debtors Application for Bankruptcy needs to be considered, and if 
retained, needs clear distinction regarding their eligibility and use.

Debt Threshold – The £1,500 level still represents a significant sum in 
comparison to the average salary and if there is non-payment by a debtor, 
appears to be an appropriate level to instigate recovery proceedings.

Floating Charges – The proposals provide a greater clarity for the creation, 
registering and regulations of floating charges and should provide creditors 
with greater access to information to base lending decisions on.

Land Attachment – This proposal provides an accelerated means of realising 
attached assets, particularly if not the sole or main residence, and so meeting 
the obligation of the debtor.

Interim Attachment – This provides a further means of recovery by the creditor 
in terms of a new diligence on movable property.

Money Attachement - This provides a further means of recovery by the 
creditors in terms of a new diligence on money.

Impact

The proposals vary, extend the scope, and introduce a number of new 
diligences, which the Council may utilise in the recovery of outstanding debt.  
The costs to the Council in making use of these new powers is, as yet, 
unquantifiable, as it will depend upon the commercial rates charged by the 
recovery officers.  However, the Council is only required to make use of these 
powers in a relatively small number of cases and does so as a last resort.

The proposals naturally deal with the processes associated with the recovery 
of debt and it may be desirable to consider the opportunity to better regulate 
the source of this problem in regulating/restricting the availability of credit.

The development of the diligence available should strengthen the ability of 
creditors to recover the sums due to them.  This is particularly important for 
Council’s who are effectively involuntary creditors and require the protection 
the law affords to recover the sums due from the debtors.

Brian Cook
Head of Revenue Services
North Lanarkshire Council
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Bankruptcy and Diligence etc 
(Scotland) Bill

14:23
The Convener: We come to item 2. I ask 

Nicholas Grier to give us a briefing on the fourth 
element of the bill, on attachment of money.

Nicholas Grier (Adviser): I refer members to 
the briefing note that I prepared, which should 
have been circulated to them. Money attachment 
is another type of diligence that the bill will 
introduce. It will enable sheriff officers and 
messengers-at-arms—I will just call them sheriff 
officers for the time being—to uplift cash in a way 
that they have not been able to do before. They 
hope also to be able to uplift cheques and postal 
orders, although there is some difficulty with those.

Concern has been expressed at previous 
meetings about the possibility of money being 
taken from people’s clothes or off their person. 
There is no suggestion that that will be the case. It 
is not envisaged in the bill and, in any case, it is 
not permitted under common law.

The point of the diligence is that it will be useful 
for the enforcement of payment of debts. It is likely 
that it will be most suitable for the won’t pays—
people who are in a position to pay their debts, but 
just refuse to do so. There will be restrictions on 
when it can be used. It will not be available for use 
at a debtor’s dwelling house, but it could be used 
at their business premises. If the debtor is a 
company, it is unlikely that there would be any 
question of the measure being used at a dwelling 
house. It is likely that the diligence would be 
appropriate for companies and limited liability 
partnerships, where money might well be 
available.

Money attachment will take place only at the 
same times as the ordinary types of attachment—
in other words, not between 8 o’clock in the 
evening and 8 o’clock in the morning, not on 
Sundays and not on certain other special days—
unless permission is obtained from a sheriff.

Various difficulties are envisaged with the 
proposed new money attachment diligence. The 
principal one is that it is difficult to substantiate the 
ownership of cash. Anyone who has cash is quite 
likely to say that it belongs to somebody else and 
it may be difficult to establish who actually owns it. 
The bill provides a mechanism for taking the 
matter to court but, even if it is taken to court, 
there is still the opportunity for a good deal of 
confusion, not to mention time, cost and 
inconvenience for others involved who are trying 
to assert their true ownership of cash that the 
sheriff officers have uplifted. 
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There would also be practical problems with 
uplifting cash from a till. For example, in a public 
house, a publican might be unwilling to hand over 
the cash because employees might be waiting to 
get paid. There might be other difficulties 
extracting it and there are concerns about how the 
diligence would be carried out. The Society of 
Messengers-at-Arms and Sheriff Officers has 
suggested that, if necessary, the police might have 
to be called, which might cause a degree of 
difficulty that was not envisaged when the bill was 
drafted.

There is also the potential problem that, if cash 
can be uplifted, any sensible debtor will get much 
smarter about never keeping cash in places where 
it can be found. It will be artfully hidden so that 
sheriff officers cannot get it, which might defeat 
the purpose of the new diligence.

On top of that, the bill envisages the uplifting of 
cheques, postal orders and, potentially, other 
instruments. There will be difficulties with that 
because if a cheque that is made out in favour of a 
debtor is to be uplifted, it would have to be 
negotiated through the sheriff officers account and 
it is unlikely that the banks would be willing to be 
involved in that practice unless they received 
some sort of statutory indemnity for the 
inconvenience to them of doing it. I also imagine 
that the sheriff officers might have their own 
concerns about having to deal with cheques that 
are not made out to them.

There are practical difficulties with money 
attachment and further consideration might need 
to be given to how the proposal will be dealt with 
in practice. There is also no provision in the bill for 
intimation to the debtor of a failed attachment or 
for the sheriff to receive any reports on a failed 
attachment. That is not the case with various other 
diligences under the bill.

Is it likely that money attachment will be used? It 
is obviously too early to be definitive about that, 
but it is unlikely that it will be used much and the 
use of money attachment for instruments would be 
even less likely unless something was done about 
how the banks would deal with such situations. 
However, it is probably still quite a useful measure 
to have, because there might well be debtors who 
have cash and should pay their bills; money 
attachment would be a useful method of enforcing 
such debts, particularly for HM Revenue and
Customs or local authorities that are properly due 
money and would be able to uplift it.

If there are any questions, I would be happy to 
answer them.

Christine May: I have a question that it 
occurred to me to put to the witnesses as well. If 
people are afraid to keep cash because they fear 
that a money attachment order could be attached 

to it, could that result in more of a company’s 
assets being held in bank accounts and therefore 
capable of being accessed in the normal way? 
Might that be one of the benefits?

Nicholas Grier: It might be. Debtors could keep 
the money in bank accounts, but it is much more 
likely that they would put it where nobody would 
find out about it and then nobody would know 
about it. It depends on how cynical one is.

Christine May: I am full of the milk of human 
kindness and not cynical in the least.

Nicholas Grier: I am a lawyer, I am afraid.

Michael Matheson: If someone were to say that 
money that had been seized from a debtor’s 
property was their money, would they have to go 
to court to prove that it was their money? If so, 
what level of evidence would they have to present 
and who would incur the costs?

14:30
Nicholas Grier: That is a fair point. The sheriff 

officer is expected to ask whether anyone else has 
an interest in the cash. Many people may have 
interest in the cash, but there might be no one to 
ask. Therefore, money may be uplifted that might 
belong to someone else. In that case, the person 
concerned would have to go to court at his own 
expense—unless he could get legal aid—to get his 
hands on his cash, which, for all we know, might 
have been uplifted in error.

Michael Matheson: That procedure would be at 
the cost of the person who is trying to prove that 
the money is theirs.

Nicholas Grier: It would depend. The procedure 
would be at the cost of the creditor, or perhaps the 
sheriff officers, but even so it would be 
considerably inconvenient and stressful for 
everyone concerned. Those matters are not fully 
explained in the bill and must be examined further.

Mr Stone: My question may be obvious, but 
now that the use of postal orders and cheques is 
increasingly unusual, the fallback position is that 
money that is not hidden in a wee hole 
somewhere as cash will be in an account of some 
description. Am I correct in thinking that a 
mechanism already exists for dealing with money 
that is held in an account?

Nicholas Grier: Yes. A bank account can be 
arrested.

Christine May: As long as one knows that it is 
there.

Nicholas Grier: Yes.
Michael Matheson: If money cannot be taken 

from someone’s home, how will the mechanism 
work in relation to someone who operates a 
business from home?
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Nicholas Grier: That is another problem that 
arises with money attachment. Under normal 
attachment, you would usually take assets from 
the person’s business premises and then go to his 
home. If someone runs his entire business from 
home, you would therefore go to his home, but 
there is a restriction on the things that can be 
taken. You cannot take the tools of his trade and 
certain of his domestic belongings. If the worst 
comes to the worst, those things can eventually be 
taken, but you would have to go to court to get 
approval in such circumstances.

The Convener: Perhaps we should sleep in the 
office.

As there are no further questions, I thank 
Nicholas Grier for his helpful briefing.

Item 3 is also on the Bankruptcy and Diligence 
etc (Scotland) Bill. Some of the faces on this 
afternoon’s panel are familiar to us: Yvonne 
Gallacher is from Money Advice Scotland; John 
Campbell is president of the Society of 
Messengers-at-Arms and Sheriff Officers, and 
Dorothy Lowe is the society’s deputy president; 
Kevin Dillon is director of Stirling Park Ltd; and 
Brian Cook is head of revenue services at North 
Lanarkshire Council.

We have received your written evidence, for 
which I thank you. A representative from each 
organisation is welcome to supplement the written 
evidence by making introductory comments.

Yvonne Gallacher (Money Advice Scotland):
Thank you for giving Money Advice Scotland the 
opportunity to come before the committee.

There is a quick way of saying what we feel 
about this policy initiative: in some ways, it is like 
using a sledgehammer to crack a nut. Most people 
have said that money attachment will be used very 
infrequently. The Scottish Law Commission and 
others have said that, because the mechanism 
exists in other jurisdictions, it should exist in ours. 
However, if it will be used only in relation to a 
small number of people, one wonders how much 
effort should go into including it in the bill. 

Nevertheless, some people will try to circumvent 
the processes—I am talking about people who 
could pay but are avoiding paying. As has been 
said, other diligences, such as earnings 
arrestments and bank arrestments, are available. 
The question is how to square the circle by 
ensuring that money can be found when one 
believes that it is there. Others round the table 
probably share some of our views about how one 
can manage to get access to the money. If 
someone is determined not to pay, they will have 
investigated every way of concealing assets, such 
as ensuring that someone else holds them.

In relation to the ordinary debtor, we know from 
a seminar that we held that there are strong 

concerns about how money attachment would be 
enforced. Nicholas Grier alluded to the issue in his
briefing paper. If someone has, for example, a 
public house or another place of entertainment, 
the cash in the till could suddenly disappear 
because it is used to pay people’s salaries and so 
on. We have concerns about money attachment. 
We appreciate that measures need to be in place 
to enable all forms of debt to be recovered, but we 
feel that there are other ways of doing that.

The Convener: Do Dorothy Lowe or John 
Campbell want to comment? I do not think that 
they referred to the matter in their submission.

Mr John Campbell (Society of Messengers-
at-Arms and Sheriff Officers): We did not. First 
of all, good afternoon. Unfortunately, Nicholas 
Grier has taken much of the wind out of my sails 
with his excellent précis. The Society of 
Messengers-at-Arms and Sheriff Officers
understands the rationale and the general 
principles behind the proposed new diligence of 
money attachment. However, we have grave 
concerns about the practicalities of executing it. 
The society’s main concern is the personal safety 
of officers and their assistants when they are 
engaged in executing the new diligence.

Before coming to today’s meeting, I sought 
advice from our specialist insurance brokers. As 
you may be aware, officers of court are required to 
hold professional indemnity insurance cover. The 
insurance brokers advised me that it will be 
extremely difficult for officers to obtain adequate 
insurance cover for executing the new diligence. 
They compared that work to the work of 
individuals who are usually engaged in collecting 
cash. The employees of firms such as Securicor 
undergo extensive training and are provided with 
protective clothing, helmets, armoured vehicles 
and so on, but officers of court do not have any of 
those.

It is essential for the bill to provide a statutory 
definition of money. We have concerns about 
credit card vouchers, promissory notes, IOUs and 
the like. The proposed new diligence is fraught 
with dangers and practical difficulties. We believe 
that it will prove expensive for both debtors and 
creditors. In conclusion, I confirm that our 
members do not look forward to executing it.

Kevin Dillon (Stirling Park Ltd): Thank you for 
giving me the opportunity to speak today. As a 
sheriff officer and messenger-at-arms with Stirling 
Park, I fully concur with John Campbell’s 
comments on the personal safety of officers. That 
is one of our primary concerns.

Nicholas Grier said that he does not think that 
money attachment will be used often. There is an 
analogy with exceptional attachment orders under 
the Debt Arrangement and Attachment (Scotland) 
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Act 2002. They were considered in the same light, 
yet, at the end of 2005, Glasgow sheriff court had 
an eight-week backlog of applications for 
exceptional attachments. Therefore, I believe that 
money attachment will be used by creditors. 

Local authority creditors who seek payment of 
non-domestic rates by debtors—perhaps in the 
licensed trade—will want to use money 
attachment. Furthermore, they will want to use it at 
times that give the best chance of getting the 
money—that is, outwith the hours of 8 am to 8 pm. 
It will be possible to apply to the court to operate 
the diligence outwith those hours, and the creditor 
will want to do that. They will want the sheriff 
officer to go to the premises at the time when they 
will have the best chance of getting the money—
perhaps at the close of business or when the 
cashing up is done. To return to John Campbell’s 
point, the safety of officers is paramount. We can 
imagine an officer and a witness going into 
premises with a decree to attach a large sum of 
money, but what about the practicalities of doing 
that when people are fuelled by alcohol and it is 
late at night? What will the officer do next? He will 
take the money, but where will he take it to? 
Where will he put it? Such situations are obviously 
fraught with dangers.

My second point is that there needs to be clarity 
about what money will be attached and how. For 
example, where will it be put? Will the officer put it 
into an account? If so, will that be an interest-
bearing account?

Under the bill, what will happen if the debtor 
eventually pays and the money has to be returned 
before the payment order is granted? Will the 
officer take the money back in cash? Will he issue 
a cheque? Will the debtor accept a cheque? Will 
he only accept cash? There are many grey areas 
in the bill. There has to be clarity in respect of the 
safety of officers and the practicalities of carrying 
out the diligence, given that money is involved. 

Brian Cook (North Lanarkshire Council): I 
thank the committee for inviting me here today. I 
apologise for the general nature of the paper that I 
have submitted. Its references to monetary 
attachments are limited. 

I feel a bit like Nicholas Grier must have felt 
earlier when he said that he was a lawyer, as, 
unlike some of my colleagues on the panel, I am 
an accountant. I collect revenue and I am quite 
comfortable with the introduction of the money 
attachment provisions. I recognise that there will 
be a number of practical difficulties, many of which 
are similar to those that relate to existing 
diligences—arrestments of earnings, bank 
accounts and property. We already have special 
attachments and work around the difficulties.

Securicor employees do not have uniforms, 
helmets, armoured vans and so on because of 

legislation but as the result of a commercial 
choice. We may well end up with sheriff officers 
employing Securicor to take the money away, if 
there were that much of it—I wish that there was. 

I concur with Kevin Dillon, in that I would be 
quite happy going into a pub at 11 o’clock on St 
Patrick’s day to attach money, if that is a way of 
getting a debt paid by an organisation that has not 
paid its debt and is happy to continue trading 
without making the contribution that similar 
organisations make to the well-being of the 
community.

The Convener: For the record, I should say 
that, when Kevin Dillon was talking about people 
being fuelled with drink, he was talking about the 
people in the pub, not the people from the council. 

Brian Cook: You have not seen the sheriff 
officers. 

Mr Stone: I want to explore further the situation 
as regards cheques and postal orders. Let us set 
aside the cash aspect, although I can see that 
there could be significant quantities of cash in a 
pub or whatever. However, if a business is trading 
illegally or is in trouble, it will bank a cheque as 
quick as lightning as soon as it is received, in case 
it bounces. Firms in such a position tend not to 
have large amounts of cheques and postal orders 
sitting around; they get them to the bank as soon 
as possible—if necessary, they send a wee boy 
down the road to bank them. Does that not mean 
that your likely targets are unlikely to have 
numerous cheques, postal orders and so on lying 
around at any given time?

One of the important things for a company in 
such a position will be to get the cash out of the 
bank and squirrel it away somewhere or, indeed, 
move it to an account that cannot easily be 
accessed by the debt chasers. Do you have any 
comments on that issue?

Mr Campbell: I feel sure that the proposed new 
diligence is designed to attach the takings of a 
business on the day of the takings. I do not 
envisage it being used in situations in which a 
trader holds on to a week’s takings. The idea is 
that the attachment would be used attach the 
funds collected by the business that day. For a 
pub, for example, a Friday or Saturday evening 
would obviously be the best time to execute a 
money attachment. 

We should remember that, particularly with 
regard to general shopping, we live in a culture in 
which we use plastic and cheques with guarantee 
cards. Such items are just as good as cash. If the 
purchase is made on a Friday, the trader might 
have difficulty lodging payment in a bank account 
until the Monday.

Kevin Dillon: Occasionally, when you go to 
execute a diligence, there will be cheques on the 
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premises. In this day and age, a lot of 
businesses—whether in the restaurant trade or 
otherwise—do banking throughout the day. One of 
the dangers is that the people whom we are trying 
to reach—those who can pay, but will not—will 
effectively circumvent the system by doing their 
banking regularly.

Secondly, if a debtor has a cheque in his hand, 
the first thing that he will do when an officer 
attaches that cheque is contact the payer and get 
them to cancel it. What is the creditor expected to 
do when the cheque is banked? Who will pay the 
charges? Who is marked as the payee of a 
crossed cheque is not the only issue regarding 
that bit of paper. What happens when a debtor 
phones the person who gave them the cheque, 
says that it has been attached by a sheriff officer 
and asks the person to cancel it and give them a 
new one?

14:45
Mr Stone: Would you like to comment on the 

offshoring of cash? There may be an arrangement 
for money to go to a clearing bank in this country 
and then straight to an account in a place such as 
Jersey.

Mr Campbell: In the circumstances that Kevin 
Dillon outlined, the bill provides for the creditor to 
pursue the individual who issued the cheque. The 
difficulty is that the cheque does not provide an 
address for its supplier. The Data Protection Act 
1998 prevents us from chasing the individual or 
organisation that issued the cheque, so that 
possibility becomes redundant.

Mr Stone: In essence, Kevin Dillon is telling us 
that the provisions for attaching cheques will not 
work.

Mr Campbell: The provisions will work only in 
instances where we are able to obtain the address 
of the individual or organisation that supplied the 
cheque.

Yvonne Gallacher: I would like to comment on 
the role of cheque cashers, which is an area of 
growth. In his paper, Nicholas Grier made the 
point that the banks are not keen to be part of the 
money attachment system and that difficulties will 
arise as a result. I am sure that cheque cashers 
will be more than happy to see this as an area of 
growth for them. They already make quite a profit 
on the cashing of cheques, because they are 
willing to take risks. In his paper, Nicholas Grier 
spoke about the risk associated with the system of 
cashing cheques. Given the environments in 
which such cheques are likely to be lying around, 
there is real potential for the market to change and 
for people to use cheque cashers more.

The Convener: So the provisions could have 
the side effect of defeating one of the purposes of 

the bill, which is to make the whole process much 
more civilised. They would be counterproductive.

Yvonne Gallacher: Yes. I am thinking of money 
laundering.

Mr Stone: I am displaying my ignorance, but 
when a cheque goes to a cheque casher, who 
provides cash in return for a fee—that is how they 
make a profit—legally the deal has moved from 
the debtor who is being chased to the cheque 
casher. Is that a solid wall beyond which the 
present law cannot get?

Yvonne Gallacher: Yes, to my knowledge, 
although the matter should be checked. The 
process would be moved to the next stage, 
because the cheque would no longer be in the 
hands of the debtor.

Mr Stone: At this stage, that appears to be a 
fundamental flaw in the bill.

Christine May: I have a range of questions, 
some of which are based on the written 
submissions. However, I would like to take us 
back to first base for a moment. Is anyone 
suggesting that, as part of the range of diligences, 
including arrestment of bank accounts and other 
attachments about which we have heard, money 
attachment is not a sensible closing of a potential 
loophole? Let us talk about the principle for a 
moment, rather than about how money attachment 
might be implemented.

Mr Campbell: In principle, there is scope and 
room for this diligence in Scotland. However, it 
should not be as readily available as the bill 
proposes.

Christine May: That is helpful. A number of 
references have been made to the fact that money 
attachment operates in other jurisdictions. Do you 
have any information from those jurisdictions that 
indicates that your fears are well founded or 
groundless, and that the system does or does not 
work?

Mr Campbell: No. Our fears are based on our 
present experiences in the execution of diligence 
and the removal of moveable items. As you might 
imagine, we encounter difficulties with that from 
time to time. At present, under an attachment, 
moveable assets are listed and valued, although 
they are not physically removed from the debtor’s 
possession at that point. Thereafter, the debtor 
receives formal intimation of the date and time that 
are assigned for the articles’ removal.

Money attachment will involve none of that. No 
warning will be given. An officer will simply enter 
the premises, identify himself, produce the decree, 
explain why he is there and set about emptying 
the tills and the safes. He will hope that he can 
walk out of the premises in one piece.
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Christine May: I do not discount the difficulties 
and I accept that everything that you describe is a 
potential risk, but I am trying to find out whether 
money attachment is in principle a good thing 
because it will close off another avenue that the 
unscrupulous might otherwise exploit by thinking 
that, if bank accounts or property can be attached, 
they will keep their assets in cash. If cash can also 
be attached, the incentive to hold cash is reduced. 
If the fears and dangers could be minimised or 
reduced, would money attachment be a good thing 
in the range of available diligences?

Kevin Dillon: I agree that any diligence is good, 
provided that it is well thought out and well 
legislated for so that no grey areas exist. A 
diligence becomes bad—for want of a better 
word—or unworkable when grey areas exist. An 
officer does not have discretionary powers and 
must interpret the legislation as stated. In 
principle, there is a place for the diligence of 
money attachment, but the problems of its 
workability need much scrutiny. My concerns are 
about the practicalities of what is in the bill.

Christine May: Mr Cook is the only witness who 
is particularly supportive of the proposal. Will you 
give examples from your local authority in which 
the diligence would be useful? Examples without 
names would help.

Mr Cook: As we have said, the provision is a 
good one to deal with the avoidance culture, under 
which businesses—and some individuals—keep 
as little money as possible in bank accounts, 
because local authorities use them as their current 
means of recovery. I suspect that we will have 
more opportunity to use the new diligence with 
businesses in which cash is the common means of 
payment—pubs and others in the licensed trade, 
such as hotels and restaurants. Such 
establishments frequently do a lot of business at 
the weekend when they have a large turnover. 
The bill will provide a more able means of 
attaching the asset—the cash—without having to 
go through the vagaries of arresting a bank 
account.

I commend the proposal. I understand that it will 
involve practical difficulties, but most of the 
recovery work of sheriff officers and messengers-
at-arms involves practical difficulties.

Christine May: Page 5 of Money Advice 
Scotland’s paper says that clearer definitions of 
“money” and “place” are required. Do you have 
anything to add to that?

Yvonne Gallacher: We would like clarity. As we 
have said, more specific definitions are needed in 
the bill.

Dorothy Lowe (Society of Messengers-at-
Arms and Sheriff Officers): I support what my 
colleagues are saying. For example, in mainly 

commercial circumstances—such as a 
bookmaker’s or a bar in the afternoon, when it is 
relatively safe and people are not hanging about 
full of alcohol, or a corner shop—the attachment 
could work, assuming that it is regulated properly 
and that we sheriff officers are protected. There 
are situations when the till in a corner shop is full 
of money.

The Convener: Is there not a bit of a 
contradiction in the sense that, in the interests of 
fairness, you should give warning, but if you gave 
warning, that would defeat the purpose?

Dorothy Lowe: Absolutely.

The Convener: There is a balance to be struck.

Mr Campbell: We should also appreciate that, 
as well as unscrupulous debtors, there are, 
unfortunately, unscrupulous creditors. The 
legislation, as framed, is far too loose. I can readily 
imagine a creditor insisting that an officer call at, 
say, a bookmaker’s premises on a Saturday on an 
hourly basis. I am sure that you would agree that 
that would be going too far. You can imagine the 
stress level increasing as the day goes on and 
how that might manifest itself in the officer and his 
assistant.

Another issue about which I feel that I must 
make you aware is the fact that the police are 
often reluctant to provide us with assistance in 
advance of the execution of our duties. They 
invariably wait until there has been some form of 
deforcement or breach of the peace before they 
lend us assistance, even in circumstances in 
which we fully anticipate that there will be 
problems.

Brian Cook: I would like to be an unscrupulous 
creditor, but I might have misunderstood the bill. I 
thought that continuous attachments in the same 
place to the same debt were to be prohibited. I 
thought that there was a suggestion that I would 
not be able to go back hourly or half-hourly.

Nicholas Grier: I think that the bill is silent on 
that. As far as I am aware, the issue of continuous 
attachment is not addressed in the bill, although 
you may have views to the contrary.

Kevin Dillon: The bill deals with money that is 
brought on to the premises after execution of the 
first attachment. It mentions that money that has 
previously been attached cannot be attached 
again. One of the questions is how that money can 
be identified; nevertheless, the bill states that any 
money that is brought on to the premises after the 
execution of the first attachment may be attached.

The Convener: We are talking potentially about 
harassment, which we want to avoid. John 
Campbell’s point is that the bill needs to be tighter 
to avoid harassment. It is supposed to be a pro-
enterprise bill, but it might not be.
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Susan Deacon: My question follows on from the 
evolving line of questioning. If I pick it up correctly, 
the response to Christine May’s question by most, 
if not all, of our witnesses is that there probably is 
a place for this diligence if it is properly regulated 
and controlled. I would like any or all of you, if you 
wish to do so, to go further on what that regulation 
might look like and how it might be enforced.

Mr Campbell: Perhaps there should be a 
requirement for an application to be made to a 
sheriff and, thereafter, a hearing before a sheriff 
with a view to persuading him to grant an order 
allowing money attachment. That would require to 
be done outwith the knowledge of the debtor, or 
else the money would disappear. That strikes me 
as an obvious initial control.

Beyond that and the granting of the order, there 
should perhaps be legislation that states that an 
officer must be accompanied by police constables 
in the execution of the diligence. Rather than the 
sheriff officer having to ask for assistance, the 
police would be required to provide us with 
assistance. There should be a judgment as to 
whether we could attend on one, two, three or four 
occasions, which could be a decision of the sheriff 
and could be considered in the application.

15:00
Kevin Dillon: I agree with John Campbell, 

although the problem is that if we go with police as 
a requirement, we stand a chance of inflaming the 
situation in a way that may not otherwise have 
occurred. 

I mentioned earlier that there is probably a place 
for this diligence in the sense that all diligence is 
an extra tool in the tool bag for creditors and it will 
be used. However, the difficulty is getting any 
money attachment legislation to be precise and to 
the point, as there are so many variables 
concerned.

The Convener: Susan Deacon’s question was 
about how the bill could be made more precise.

Dorothy Lowe: There are overenthusiastic 
creditors and, as John Campbell said, there are 
creditors who can be undesirable. Perhaps there 
could be a restriction on the value of the debt and 
maybe the type of debt, as well as protection for 
the debtor in certain circumstances. That is open 
to a range of issues, and it has to be looked at 
from all angles. That will take a lot of thought, but 
we are more than happy to go away and think 
about that and perhaps recommend to you what 
the sheriff officers think would be workable.

Susan Deacon: That is very helpful. I am also 
interested to know whether that kind of issue has 
been explored in the discussions that have gone 
before, such as those facilitated through Money 

Advice Scotland and the Executive. It is important 
that we do not divorce the practicalities from the 
principles; we must consider both. Has that kind of 
practical issue had an airing elsewhere before 
now?

Yvonne Gallacher: Certainly, the matter has 
been discussed at the various seminars that we 
have held, as have people’s concerns about the 
lack of detail and how things could be 
misconstrued. As we said in our response on the 
setting up of the commission, this is an area that is 
still quite unregulated and people are not adhering 
to debt collection codes of practice or the code of 
practice of the Society of Messengers-at-Arms and 
Sheriff Officers. That needs to be addressed.

Again going back to previous evidence, we are 
working with the Convention of Scottish Local 
Authorities and the Society of Local Authority 
Chief Executives and Senior Managers to 
establish a corporate debt recovery policy that we 
hope will address such issues. The policy will try 
to strike a balance between local authorities 
collecting whatever debt is owed to them—
whether it is commercial or public debt—and 
addressing some of the issues. However, we need 
more detail and more consumer protection for 
everybody, whether that is the sheriff officer who is 
out there trying to collect the debt, or the person 
affected by the debt situation. The bill needs more 
detail and we need to go away and think more 
about how the diligence is to be implemented. For 
example, we are fully behind the debt advice and 
information package, but how can we ensure that 
we can evidence the fact that the client has had 
that before any attachment is done? That goes 
back to the debate that we had about record 
keeping and about how we can ensure that the 
attachment is not just put on a record but never 
sent, received or whatever. There need to be 
mechanisms for such things in the bill.

Susan Deacon: All those comments are helpful, 
and we will reflect on them further. 

I have another line of questioning that goes in a 
completely different direction.

The Convener: Before you go on to that, I ask 
for some clarification from our witnesses. You 
were volunteering some additional suggestions 
about how the bill could be tightened up. If you 
could give us those in writing within two weeks, 
that would be extremely helpful. I am afraid that 
two weeks is the most time that we can give you, 
as we have to prepare our report to a deadline. 
That information would be extremely helpful.

Karen Gillon: I have a question along the same 
line that Susan Deacon has been pursuing.

The Convener: Okay. We will finish this line of 
questioning and then Susan Deacon can come 
back on her separate point.
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Karen Gillon: Let me play devil’s advocate for a 
minute. I am sure that Brian Cook would probably 
argue that, just as there are overenthusiastic 
creditors, there are overenthusiastic debtors, 
particularly in relation to corporate tax, council tax 
or business rates. Why should Mrs Smith the 
pensioner struggle to pay her council tax every 
month while a businessman who has money in his 
till does not pay for the services that he receives?

Mr Campbell: There is no reason whatever.

Karen Gillon: I assume that that is the point of 
money attachment for the local authorities. While I 
accept that we might need to tighten up the 
proposals, I see nothing wrong with visiting that 
person every hour if they are getting money every 
hour and if that is the only way, after all other 
measures have been exhausted, to retrieve the 
amount that is owed as a payment for public 
services that are delivered in the local community.

Who would pay for the police, if they were to 
accompany you on every visit? Would they be 
paid for by the sheriff officers, the creditor or the 
debtor?

Mr Campbell: As things stand, the taxpayer 
pays for that.

Karen Gillon: But at the moment, the police do 
not accompany you on every visit.

Mr Campbell: No. At present, we seek police 
assistance only when we feel that it is necessary 
or when a situation has occurred that merits their 
attendance.

Dorothy Lowe: As John Campbell said, that is 
often difficult. We can wait for up to an hour for 
police assistance. 

Karen Gillon: Only an hour?

Dorothy Lowe: If a sheriff officer is in a public 
house to attach funds and feels intimidated or 
under threat, 10 minutes is too long. A sheriff 
officer would not put themselves in that position, 
because no job is worth risking personal safety. 
However, we will be expected to go into such 
situations, knowing fully what we might face, but 
without protection. We have concerns about that.

Mr Campbell: We all agree with Karen Gillon’s 
point, but not every debtor or creditor falls into one 
particular bucket.

Dorothy Lowe: We have spoken more about 
the commercial aspect, but we have never really 
brought into our thoughts the implications in 
domestic circumstances. Different concerns arise 
in those circumstances, such as social concerns, 
but our practical concerns surround the 
commercial aspect of our work.

Karen Gillon: We are quite far down the road 
with the bill. At how many consultation sessions 

have you given your views and raised your 
concerns with ministers?

Mr Campbell: We have been discussing the bill 
for almost two years.

Karen Gillon: Have all your concerns been 
raised with ministers?

Mr Campbell: Regularly.

Karen Gillon: What has the response been?

Mr Campbell: Not a lot.

The Convener: The bill.

Dorothy Lowe: We tried to be positive, because 
of the preconception that we would be negative 
toward the bill. We welcome the bill and, as Kevin 
Dillon said, there is a place for the money 
attachment diligence. We raised our concerns, but 
we did not want to come across as negative. We 
knew that practical issues would arise, but we 
thought that we could work round them. Karen 
Gillon sounds alarmed that we are a good bit 
down the line and that the required changes 
cannot be made to regulate the system. Is that 
your concern?

Karen Gillon: The concerns that you raise 
seem pretty serious. I realise that we are at stage 
1 and that we will have amending stages, but your 
concerns seem fundamental.

Mr Campbell: I have two comments, the first of 
which is to correct myself. In the past couple of 
weeks, the Society of Messengers-at-Arms and 
Sheriff Officers has had meaningful meetings with 
the Scottish Executive and we have made 
progress on what the society considers to be the 
four main issues. Secondly, as members will 
know, we were required to restrict our written 
response to the committee, although 
notwithstanding that, we exceeded the limit of six 
sides of A4. We intentionally refrained from 
making written comment on money attachment, 
because we had already sufficiently exceeded the 
limit.

The Convener: For future reference, I am told 
that that is only indicative. We have had more 
substantial written submissions than six sides of 
A4. Anyway, we are having these sessions to 
explore such issues.

I am picking up that you are in favour of the 
principle of money attachment, but are concerned 
about the practicalities. You seem to feel that 
there need to be more safeguards in the bill for the 
practical implications of the policy. We need to 
discuss the detail of that.

Susan Deacon: I want to clarify one particular 
point around which we seem to have danced. To 
what extent do you believe—by that sweeping 
“you”, I mean whoever cares to respond—that the 
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bill requires amendment or do you think that some 
of the detail ought to be addressed by secondary 
legislation? I am mindful that concerns have been 
expressed elsewhere about too much being put 
into secondary legislation. What is the appropriate 
legislative vehicle for that detail?

Mr Campbell: Ideally, it ought to be primary 
legislation, but it could be remedied in secondary 
legislation.

Kevin Dillon: The Debt Arrangement and 
Attachment (Scotland) Act 2002 contained a 
number of issues that were going to be dealt with 
by secondary legislation. However, there are still 
critical issues that have not been dealt with by the 
2002 act. I am concerned that if the bill is passed, 
and secondary legislation is used as the vehicle to 
correct any difficulties in it, we will be left working 
for two to three years with what we have and in a 
position where—

The Convener: In a vacuum.

Kevin Dillon: Yes.

Susan Deacon: I want to put a couple of broad-
brush questions specifically to Brian Cook. With 
the greatest respect to the other organisations that 
are represented on the panel, I am conscious that 
this is the first time that we have been able to hear 
a local authority’s perspective, certainly from the 
revenue collection side.

Brian, you were a little apologetic about having 
taken a broad approach to your submission, but I 
thought that it was very helpful because we had 
not heard that perspective previously. I want to 
give you the opportunity to amplify any of the 
points that you made in your written submission.

I was particularly interested in the section on 
impact and wondered whether you could put more 
flesh on the bones of some of your comments. I 
would like to hear more about the—if I can use the 
term—won’t pays. Karen Gillon touched on this 
issue a minute ago. I am conscious that a great 
deal of local authority time is spent dealing with 
the people who cannot pay, but it is important that 
we get a clear sense from you about what can and 
should be done to address the problem of people 
who will not pay. It is a wide-ranging question, so 
could you share your insights and thoughts with 
us?

Brian Cook: The people who will not pay leave 
us in a sad situation. Reference was made earlier 
to the pensioner council tax payer who struggles 
at times to make the payments, but who will make 
them. We make a lot of effort to facilitate those 
payments. It galls the revenue side and the sheriff 
officers who we engage to do a lot of the 
collections to have to pursue that type of clientele, 
and it galls us that there so many people who will 
not pay.

During the past year or so, our local authority 
has been using sequestration and the debt 
arrangement scheme, which has given us more 
tools to do certain things. I am quite happy with 
that particular legislation if it helps the debtor to 
manage their financial affairs. What is proposed in 
the roundness of the Bankruptcy and Diligence etc 
(Scotland) Bill will help to bring more clarity and a 
wider range of recovery across the range of our 
debtors.

15:15
Where money attachment has not been 

available, there has been the opportunity for 
avoidance by people who can pay, but will not.
The smart folk out there will be aware of that, bank 
their cash only when they need to—for example, 
to pay a bill—and immediately take it out again. 
Through the sheriff officers, we have spent a lot of 
time and resources arresting bank accounts that 
have contained pennies when we know that the 
businesses must be trading better than that. 
Instead of putting the cash through banks, 
businesses make use of their cash reserves to pay 
their bills and liabilities, and we must have the 
opportunity to realise that asset. I acknowledge 
that there are difficulties with cheques, but I hope 
that the proposed legislation will act as an 
incentive to businesses to meet more payments. 
Perhaps the message will get through if, for 
example, I visit a bookmaker every hour on the 
hour to attach money. I do not expect to have to 
go there every day from Monday to Saturday 
every week for years, but I hope that sooner or 
later they will get into the habit of paying. If nothing 
else, from a commercial point of view, it is 
cheaper. If you pay the council direct, you will not 
incur court costs and expenses, statutory additions 
and so on.

I appreciate that the bill concentrates on 
bankruptcy and diligence, but another problem is 
the availability of personal credit. Because we 
allow people to have a range of credit, we have to 
accept that they will get into arrears. However, 
local authorities are hampered by the fact that 
there are very few services that they can withdraw 
from or refuse to provide to the population or the 
business community. After all, the roads and 
infrastructure need to be maintained for 
businesses; children need to be educated; and the 
elderly need care. Unlike other creditors, who are 
able to switch off the supply to, or to refuse to 
trade with someone does not pay their bills, the 
local authority still has to care for that person’s 
parents and educate their children. We welcome 
the extension of diligence to give us more powers 
in that respect.

Susan Deacon: That is helpful, thank you.
Murdo Fraser: I want to ask sheriff officers 

about the practical aspects of enforcing this 
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diligence. The opportunity for interminable 
disputes to arise over ownership of money could 
stymie the practical impact of the provisions. For 
example, you might come into my house, find a 
large wad of cash behind the clock on my 
mantelpiece and say, “Right—we’re having that to 
pay the debt.” I should point out to any 
housebreakers who might be listening that I am 
speaking hypothetically and that that there is no 
such clock on my mantelpiece. However, I might 
then say that I am simply looking after the money 
on behalf of my wife, my mother, my daughter, my 
next door neighbour or whoever. Similarly, from a 
business perspective, you might come into my pub 
on a Sunday morning. Although the till might be 
full of cash, I might say that I was looking after it 
for my barmaid. What could you do in those 
circumstances?

Mr Campbell: As we can enter only commercial 
premises, we cannot, for example, look behind the 
clock on your mantelpiece. Although the bill 
provides for a presumption of ownership on the 
part of the debtor if the money—whatever it might 
be—is on the debtor’s premises, it does not then 
confirm whether we have the power to open a 
lockfast safe or till or to search an employee or 
other individual who might have removed the cash 
from the till as we approached. The provision is far 
too loose.

Murdo Fraser: So if you turn up to someone’s 
premises you cannot force access to a till or safe.

Mr Campbell: The bill is silent—or, at least, 
vague—in that respect.

Murdo Fraser: So you have to rely on people 
leaving their money lying around before you can 
get your hands on it.

Mr Campbell: Yes. I know that the law is open 
to interpretation, but nothing in the bill confirms 
that we have that authority.

The Convener: What if you turned up at a 
business that was a partnership—not a husband-
and-wife partnership in which both parties legally 
share the assets anyway—and found cash lying 
around that genuinely belonged not to partner A, 
who might be on the premises at the time, but to 
partner B? Would you still take that money?

Mr Campbell: If the court order or decree were 
merely against partner A, the fund in the business 
would be exempt from attachment because it 
would be owned by the partnership and not the 
individual.

The Convener: That was a simple answer.

Murdo Fraser: There is a presumption in the bill 
that money in premises belongs to the owner of 
the premises. How difficult would it be for 
someone to rebut that presumption? If an officer 
turned up at a pub and found money, but the 

publican said, “That’s not mine; it belongs to my 
brother, who just left it here”, how would the officer 
make a judgment about what to do?

Mr Campbell: In all likelihood we would require 
the publican to produce documentary evidence to 
demonstrate who owned or was the lessee of the 
premises.

Kevin Dillon: There might be a difficulty about 
money that was on the premises.

Dorothy Lowe: We might have to make 
representation to the court, which would decide 
whether the publican had good reason to believe 
that the money did not belong to him. However, in 
the circumstances that Murdo Fraser described we 
would assume that the money belonged to the 
publican.

Mr Campbell: If we were in a pub to pursue 
debtor A and we met an individual who said that 
he was B and showed us a lease for the premises 
that was in his name, we would accept that as 
sufficient evidence.

Murdo Fraser: I can foresee all sorts of 
problems down the line.

Mr Stone: The bill is comparatively silent on 
opening tills. Is the same true for cash-boxes and 
locked drawers?

Mr Campbell: Yes. The bill does not mention 
facilities for storing cash.

Mr Stone: Very few people leave money lying 
on a table, however indebted their business is. 
The money is always locked away.

Mr Campbell: Yes.

Kevin Dillon: Money from businesses in the 
licensed trade—pubs and clubs—is normally 
collected from tills and sent to a store room in the 
depths of the building to be counted behind a 
locked door. Indeed, the money is usually 
collected from such places, so it is not normally 
lying about. Even tills usually contain only a petty
cash float. Most of the money is kept in a safe.

Mr Stone: Okay.

Shiona Baird (North East Scotland) (Green): 
Are the witnesses saying that messengers of the 
court would not be able to gain access to money 
that was kept behind a locked door?

Kevin Dillon: The bill makes no mention of the 
authority to open shut or lockfast places, although 
we have that authority under current arrangements 
for attachment.

Shiona Baird: Would a criminal offence be 
committed by a debtor who emptied a till as soon 
as they saw an officer enter the premises, 
because the debtor would be defeating the ends of 
justice—or whatever the term is?
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Kevin Dillon: If an officer went to carry out a 
money attachment and the debtor tried to secure 
the funds that were in the till by putting them in his 
pocket, I suppose that we could argue that the 
debtor was in breach of the money attachment 
diligence, but the officer would have no power to 
do anything about that.

Mr Campbell: A difficulty would arise, because 
the officer would not have completed the 
attachment, so technically there would have been 
no breach.

Shiona Baird: Oh dear.

The proposed new diligence would apply only to 
businesses, so—for once—we are discussing a 
matter that comes within the remit of the 
Enterprise and Culture Committee. However, the 
diligence could be executed only in the limited 
number of businesses that keep cash or cheques 
on the premises. As I understand it, all cheques 
are marked “account payee”. Does that mean that 
the banks would become involved? Cheque 
cashers were mentioned, but I do not understand 
how the system works and would appreciate a 
more detailed explanation. Would banks have to 
agree to money attachment and release cash from 
crossed cheques?

Mr Campbell: There are mechanisms that allow 
certain organisations to cash cheques that are not 
made payable to them. I am thinking particularly of 
local authorities. My firm regularly receives 
cheques that are made payable to the firm, but I 
simply hand them to my local authority client and it 
is able to cash them. I imagine that a similar 
procedure for clearing cheques can be set up for 
officers of court.

Shiona Baird: Does the person who signed the 
cheque not have to give permission for that? I 
have banked such cheques in connection with 
letting my farm cottages, but I had to have a prior 
agreement with the bank and a signed agreement 
from the tenant about what was going to happen.

Mr Campbell: If the bill becomes law, it will be 
lawful for the cheque to clear.

Shiona Baird: You said that court costs can be 
added to the debt. How much do they add? Are 
they a major cost?

Mr Campbell: At the moment, we are unable to 
answer that. We have not received any quotations 
for the additional insurance that will be necessary. 
Experience will tell us what the additional expense 
will be. If an officer is engaged on a Saturday or a 
Friday evening, he is entitled to charge 75 per cent 
of the prescribed fee. At the moment, there is no 
prescribed fee for money attachment.

Shiona Baird: So that is another omission that 
needs to be addressed.

Finally, how many businesses do you think 
money attachment will apply to? In your 
experience, are businesses in the retail and 
service sectors the ones that are likely to have the 
cash?

Brian Cook: In North Lanarkshire, we have 
approximately 10,000 businesses, but we only go 
after the small proportion that does not pay, which 
brings the figure down to hundreds. We always 
pursue businesses that are late with payments or 
which make too few payments and make 
arrangements with them, but like most of the harsh 
diligences that are punitive on organisations, 
money attachment will be a last resort. We do not 
attach goods or make arrestments unless we have 
been unable to secure the money by any other 
means. The number of cases in which money 
attachment will apply will probably be in the low 
hundreds, but it depends. As Kevin Dillon said, we 
do not know how effective and successful money 
attachment will be. If it generates buckets of cash, 
he is right to suggest that I will want to attach 
money every hour during the day.

Mr Campbell: All of us, including Brian Cook, 
could readily name 20 or 30 habitual non-payers 
of council tax and rates. We know who they are. 
They know how to play the system and how to 
avoid paying. I can focus on 20 or 30 such 
individuals in South Lanarkshire, but money 
attachment will be a useful diligence in only one or 
two of those cases. Those individuals habitually 
live beyond their means and on credit. They run 
overdrafts and they have businesses that do not 
take in cash. We no longer live in a cash-paying 
culture.

The Convener: I thank the panel for an 
extremely helpful session that threw up a number 
of issues for us to address in our stage 1 report.

While the matter is fresh in our minds, we move 
on to item 4, which is our debriefing. It seems to 
me that we have quite a few issues to consider.

15:30
Nicholas Grier: We certainly do. It seems to be 

agreed that money attachment is a good thing in 
principle but that the devil is in the detail. There 
are questions about the practicalities of how it 
should be done. Susan Deacon and Karen Gillon 
teased out the fact that there should perhaps be a 
bit more consultation on the practicalities. I 
hesitate to throw stones but, when the bill was 
drafted, the Executive perhaps did not think 
through exactly how difficult it would be to attach 
money.

There are other problems. Do we put all of the 
wording regarding how this will operate into 
primary legislation, where, at least, we will have 
some idea about where we can find it, or do we 
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leave it to secondary legislation, even though we 
do not know when that will come out and we will 
have to leave a gap in the legislation until then?

The issue is difficult and we are going to have 
problems dealing with it. People will be able to get 
a warrant for entry in relation to an attachment. Is 
there any reason why we could not have a warrant 
for entry into lockfast places in a business 
premises to see whether money is being stashed 
away there? Do we know how expensive all of this 
will be? I think that it will be expensive to operate, 
as sheriff officers will charge a premium to work at 
awkward times of night. Furthermore, any police 
who are involved might need to be paid. Banks will 
probably want money for the extra practicalities of 
dealing with cheques. A great deal more detail 
needs to be sorted out. The Scottish Executive 
needs to address all those issues and devote a lot 
of thought to these matters before it comes back 
to us. 

The Convener: I am uneasy about the use of 
the police. The matter that we are discussing is,
essentially, a civil one. Once the police are 
involved, where does their remit end?

Nicholas Grier: There is a criminal element to 
it. If someone defies one of these orders, they will 
be in contempt of court—you are not supposed to 
stop these things happening once they are in 
operation.

The Convener: However, getting the police 
involved up front is a change of practice. 

Nicholas Grier: Quite so. That would need to 
be specifically legislated for. 

The Convener: If we were to make any 
recommendation in that regard in our report, we 
would need to take some evidence from the 
police. I suspect that such evidence would show 
that the police are not particularly favourably 
disposed to the idea.

Susan Deacon: I am keen to bottom out the 
issue about how more progress can be made in 
these discussions. There is a limit to what this 
committee can do simply by continually calling 
people in and taking evidence from them. If we are 
to ensure that some serious collective energy and 
effort goes into the question of whether and how 
the proposal can be made to work in practice, the 
work would have to be done under the auspices of 
either the Executive or a body outwith this 
committee. I worry about the fact that, in situations 
such as this, it is difficult to answer the in-principle 
question—whether one is for or against 
something—unless one is clear that a workable 
solution can be put in place. It is a chicken-and-
egg situation. I wonder whether work is in train in 
the Executive to consider some of the practical 
issues in parallel with some of the detailed 
deliberation that we are doing.

The Convener: On the workability of the 
proposal, we could write to the Executive to say 
that we will have our report ready in May and to 
ask whether it is doing anything to consult further 
and to come to conclusions on this aspect of the 
bill, given the number of issues that have been 
raised with us about it. I suspect that there is a 
need for more detail in the primary legislation as 
well as a greater amount of work on the secondary 
legislation.

We should write to the Executive to say that we 
think that this is an area on which much more work 
should be done and to ask for an assurance that 
that work is being done and that the right people 
are being consulted, given the timescale that we 
are working to. We can attach to our letter a 
summary of the issues that have been identified 
by Nicholas Grier and the witnesses. 

Christine May: An attachment about the 
attachment. Okay.

Mr Stone: I agree, provided that we can agree 
to include in that list two matters that we have 
touched on today. The first one is the cheque-
cashing loophole, which is worrying, in that it could 
allow money to escape sideways. The other point 
is about the unscrupulous creditor. I accept totally 
what Karen Gillon said about Mrs Smith paying 
her council tax and the unscrupulous business not 
paying tax. In some forms of privately owned fast-
food outlet—I will not be too specific—there is a 
hierarchy of lending. I can envisage someone 
further up the pyramid using the system every 10 
minutes or every half hour to get cash out. The 
man further up the hierarchy could be a debtor. 
Without being too nit-picky, I wonder whether the 
Executive has considered the different classes of 
creditor, such as the council versus the more 
unscrupulous creditor. Can that be covered in 
legislation? I would be interested to hear Nicholas 
Grier’s comments.

Nicholas Grier: I should not think that the 
Executive has considered that rather obscure 
point. It is fair to say that there is an issue about 
unscrupulous creditors. However, the particular 
situation that you envisage seems not to have 
been addressed in any of the documentation that I 
have seen here or anywhere else.

Michael Matheson: I have to confess that you 
have got me on that one, Jamie. Could you 
perhaps go over it again? I am not entirely with 
you.

Mr Stone: It would not be appropriate to do so 
in the meeting, but I will give you an example of 
what I mean afterwards. You will have come 
across such situations in your constituency. Did 
you get my point, Nicholas?

Nicholas Grier: I am not absolutely clear about 
it.
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Karen Gillon: You are very diplomatic, 
Nicholas. You lost, Jamie.

The Convener: I suggest that, prior to our 
sending the letter, you have a word with the clerks 
and Nicholas Grier in private, Jamie. We want to 
ensure that the point is covered if it is genuine. I 
also suggest that we ask the Executive to reply to 
the letter before we finalise our report and that we 
consider simultaneously its reply and the 
additional information that we get from today’s 
witnesses, so that we know what we want to 
incorporate in our report. Is that agreed?

Members indicated agreement. 

Christine May: I want to pick up on Karen 
Gillon’s good point that the honest payer who pays 
with great difficulty should not be disadvantaged. 
That applies whether we are talking about an 
honest individual or an honest business, because 
businesses can be put at a disadvantage by 
unscrupulous traders too. If a workable solution 
can be found, there could be a useful closing of a 
possible loophole in diligences. The issue is 
whether such a solution can be found. I have to 
say that we heard little this morning in the way of 
practical suggestions, which would have been 
helpful. The Executive might be discussing the 
matter with those who gave us evidence. If it is 
not, I encourage it to do so.

The Convener: The Executive, which has 
resources that we do not have, might be able to 
look into experiences in other jurisdictions.

Christine May: Yes. That was the other point 
that I was going to make. 

The Convener: Perhaps we should suggest that 
the Executive lets us know whether it has done 
such research and tells us the results. Is that 
agreed?

Members indicated agreement. 

Shiona Baird: I have one other point. I am 
concerned that the entrenched, habitual non-
payers that we heard about—the 20 or 30 people 
or businesses that could be named—are so clever 
that they can evade payment of their debt under 
the current system and will be able to do so under 
the system that the bill proposes. Has anyone 
given any thought to how on earth we ensure that 
such people pay? In effect, the rest of us are all 
paying for their non-payment of business rates.

The Convener: We could add that question to 
the letter to the Executive and ask the panel 
members who were before us today whether they 
have addressed the matter and what ideas they 
can give us.
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SUBMISSION FROM THE HIGHLAND COUNCIL

Observations on Bank Arrestment Proposals

Local Authority as Involuntary Creditor

Local Authorities are required by law to collect local taxation, principally 
Council Tax (including Scottish Water Charges) and Non-Domestic Rates.  In 
addition, there are powers to charge for some mandatory and discretionary 
services, and charges for these sundry debts are collected by pre-payment, 
direct debit, or through the issue of an invoice.

The arrangements for local taxation billing and collection in particular are 
prescribed by law. 1 The normal method of enforcing payment of local 
taxation is by seeking a Summary Warrant and employing Sheriff Officers to 
collect those debts not paid to the Council itself.

Sundry debt invoices are rarely enforced by Court action.  Local Authority 
staffs have a continuing, often lifelong relationship with customers; as a rule,
customers should be vetted for their ability to pay before any services are 
delivered.  With the exception of invoices for overpaid Housing Benefit, the 
relationship is very much a traditional one of customer and service provider.

On the other hand, local taxation administration is, by its very scale, often 
more remote from individual customers.  Despite the fact that the Highland 
Council has an extensive network of (Charter-marked) local offices and has 
recently increased its Council Tax “in-year” collection rate for the tenth 
continuous year in a row to 95.1%, there is still a significant minority of 
taxpayers who refuse to co-operate.  We consider that, as “involuntary 
creditors” (i.e. where certain goods and service cannot be withdrawn) Local 
Authorities should retain the right to carry out diligence against individual 
debtors after obtaining a Summary Warrant, but without a new Charge for 
Payment being served as proposed in the Bill.  Serving of a Charge would 
result in increased costs for the customer, and introduce delay into the 
recovery process at a time when Councils are being exhorted to become 
more effective in pursuing unpaid debts.

1  The Local Government Finance Act 1992 for Council Tax, The Local Government (Scotland) Act 
1947 for Non-Domestic Rates
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The Highland Council, Bank Arrestments

Financial Year 2005-2006 Non-Domestic 
Rates

Council Tax

Net Amount Billed £75.8m £83.6m

Decree for Payment/Summary 
Warrant

469 20,516

Total Value £1,050,274 £11,136,249

Average Value £2,239 £543

Bank Arrestments lodged 437 9,145

“Successful” 22 (5%) 2,926 (32%)

General Comments on the Bill

Comments on the proposed reforms set out in Part 10 of the Bill need to be 
considered within the context of the Bill as a whole.

The Council accepts that the policy intention is to make the law of diligence 
more effective; for creditors to get more from those who can pay but won’t 
pay, while increasing protection for those who cannot pay.

The position of a local authority is somewhat different from that of voluntary
credit providers (e.g. banks and loan companies who analyse the risks before
lending money and have a full information disclosure that can be used to 
facilitate the recovery process in the case of a default). From a Local Authority 
perspective, we are not generally in possession of this quality of information 
about our many customers, and consider some of the proposals in the Bill will 
make the collection of local taxation less effective and more expensive.

In relation to the instigation of bankruptcy proceedings the Highland Council 
finds that proceeding in a targeted manner against high value debtors who 
have the resources but not the will to meet their liabilities, will often either 
induce payment or else, through the bankruptcy process achieve a recovery 
of all or part of the outstanding liability.  Experience shows that only a small 
proportion of these debtors served with a statutory demand will allow 
themselves to be subjected to bankruptcy.

The positive aspects of the Bank Arrestment reforms are:

1. The arrestee, in most cases the bank, will be obliged to inform the 
arresting creditor or the creditor’s agent of any sums attached under an 
arrestment.  
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There is a requirement to disclose the information within three weeks of 
service of the schedule of arrestment.  This is an improvement on the 
present situation.

2. The automatic release of arrested funds is to be welcomed.  There is 
currently no automatic release, and this can mean an action of 
furthcoming (incurring delay and further cost) if a mandate is not signed 
voluntarily by the debtor.

3. As in the case of Earnings Arrestments, a protected minimum level of 
funds will not be attached in future.  While this will reduce the 
effectiveness of Bank Arrestments (in cash collection terms), this 
corrects an anomaly from the customer’s point of view and is again to be 
welcomed.

4. The proposal to limit by formula the funds attached by arrestment is 
reasonable.  Blanket arrestments mean that the whole balance in an 
account can be frozen, leading to debtors defaulting on payments to third 
parties, and making matters worse overall.

The negative aspects of the Bank Arrestment reforms include the 
following:

1. In Summary Warrant cases, it will now be necessary to serve a Charge 
for Payment prior to instructing an arrestment in execution.  The Bank 
Arrestment can only follow 14 days after the date of service.  This will 
delay recovery, which currently proceeds without the need for the service 
of a Charge for Payment.  The interest costs on borrowing by Councils 
during the 14 day delay could be considerable across Scotland.

2. To serve a Charge in the remoter parts of Scotland will mean that, in 
addition to the statutory Bank Arrestment fee of £43.25, the defaulter 
incurs a cost of £80.75, and if it is a joint and several liability a further 
£14.05 for each additional (jointly and severally liable) defaulter.  The Bill 
assumes the debtor will pay these fees, but the reality is that if some 
have not paid their local taxation why would they pay the fees for a
Charge being served on them?  In many cases, this will be an additional 
cost to the Council which the taxpayers will have to fund.  This will bear 
most heavily on widespread rural authorities such as Highland.  Even 
where funds are arrested, these additional costs together with any sum 
requiring to be left in the bank account as a protected minimum balance, 
will mean that Bank Arrestment becomes less effective (i.e. realises less 
funds) from the creditor’s point of view.

3. If the debtor does not pay after the Charge has been served, apparent 
insolvency will have been constituted.  For efficient debt enforcement,
Councils in these circumstances and in the absence of employment or 
bank account details may be more inclined to go down the route of
bankrupting defaulters.
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INTRODUCTION

In general, Glasgow City Council is in favour of the new legislation and believes that 
it is a significant step forward in the reform of bankruptcy and diligence in Scotland.  
The Bill, once passed, will bring the regulation of bankruptcy and diligence in 
Scotland into the 21st century and will ensure that creditors, even when involuntary 
creditors such as Glasgow City Council, will have a modern set of principles and 
procedures with which to enforce payment of sums due to them whilst, at the same 
time, ensuring that the best interests of the debtor are protected.

With regard to the various parts of the Bill, Glasgow City Council would comment as 
follows:-

PART 1:  BANKRUPTCY

Glasgow City Council has no specific observations to make in respect of Part 1 of
the Bill.

PART 2:  FLOATING CHARGES

Glasgow City Council has no specific observations to make in respect of Part 2 of 
the Bill.

PART 3  ENFORCEMENT

Glasgow City Council has no specific observations to make in respect of Part 3 of 
the Bill.

PART 4:  LAND ATTACHMENT AND RESIDUAL ATTACHMENT

Chapter 1

Glasgow City Council has no specific observations to make in respect of Chapter 1.

Chapter 2

Glasgow City Council believes that land attachment may be of benefit in recovering 
debts where Glasgow City Council is an involuntary creditor, such as in respect of 
Council Tax or Non-Domestic Rates.  

Chapter 3

Glasgow City Council is pleased to note the introduction of residual attachment.  
Glasgow City Council is however concerned to note that it will not be a diligence 
available under Summary Warrant.

PART 5:  INHIBITION

Glasgow City Council is pleased to note that it will no longer be necessary to arrange 
for Inhibitions to be signeted by the Session Clerk at the Court of Session.  This will 
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substantially reduce the period it will take to make the Inhibition effective and it will 
also assist in reducing the costs of the whole process.

Glasgow City Council is however disappointed to note that it will not be possible to 
proceed to register an Inhibition on the basis of a Summary Warrant, especially 
given the proposal to ensure that a charge for payment is served before any 
diligence is carried out.  Inhibitions are a valuable tool for the recovery of Council 
Tax on the sale of the property.  At present, Councils face time delays because the 
statutory addition has to be removed and Court proceedings need to be raised 
before it is possible to proceed with an Inhibition.  In addition, Councils are unable to 
raise Court proceedings in respect of any Summary Warrant on which diligence has 
been effected.  This means that, if it is necessary to proceed with an Inhibition, the 
whole debt due may not be secured.  Councils will be unable to collect the 10% 
statutory addition if they are not allowed to create Inhibitions on the basis of 
Summary Warrants.  There may also be an extra cost to the debtors because they 
will have to meet the expense of obtaining the Extract Decree in respect of those 
financial years where no diligence has been effected whilst, at the same time, having 
to pay the Statutory Addition for those financial years where diligence has been 
effected.

Glasgow City Council submits that the Bill should be changed to allow local 
authorities and other statutory bodies to proceed with the registration of an Inhibition 
on the basis of a Summary Warrant, especially if a charge for payment has first been 
served.

Glasgow City Council is also concerned to note that Inhibitions will no longer confer 
a preference in ranking, which can be an effective way of securing the Council’s debt 
when it is an involuntary creditor.  

PART 6:  DILIGENCE ON THE DEPENDENCE

Glasgow City Council has no specific observations to make in respect of Part 6 of 
the Bill.

PART 7:  INCIDENTAL ATTACHMENT

Glasgow City Council has no specific observations to make in respect of Part 7 of 
the Bill.

PART 8:  ATTACHMENT OF MONEY

Glasgow City Council is pleased to note that the new diligence of money attachment 
will be available on the basis of a Summary Warrant.

Glasgow City Council believes that money attachment may become a useful 
diligence, especially in respect of the recovery of arrears of non-domestic rates.

PART 9:  DILIGENCE AGAINST EARNINGS

Glasgow City Council notes the changes to the diligence against earnings.
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The only concern for Glasgow City Council as an employer is in the implementation 
of the requirement to intimate on the debtor, the creditor and possibly also the Sheriff 
Clerk.  This may result in increased resources being necessary to comply with this 
requirement.

PART 10:  ARRESTMENT IN EXECUTION AND ACTION OF FURTHCOMING

Glasgow City Council is concerned to note that arrestment and action of furthcoming 
or sale in execution of a Summary Warrant shall be competent only if the debtor has 
first been charged to pay the debt due by virtue of the Summary Warrant.   Please 
see Part 12 below.

Glasgow City Council is pleased to note that, subject to certain conditions, the sum 
arrested will be automatically released after a period of fourteen weeks.  This should 
substantially reduce both the amount of time and the expense it takes to recover all 
sums arrested.

PART 11:  MAILLS AND DUTIES, SEQUESTRATION FOR RENT AND 
LANDLORDS’ HYPOTHEC

Glasgow City Council, as a commercial property landlord, is pleased to note that, 
while the diligence of sequestration for rent has been abolished, the landlords’ 
hypothec continues in certain specific circumstances.  Glasgow City Council 
however is concerned to note that the principle of ranking has been allowed to 
continue in respect of the landlords’ hypothec for rent, although it is apparently going 
to be abolished in respect of Inhibitions.

PART 12:  SUMMARY WARRANTS, TIME TO PAY AND CHARGES TO PAY

Glasgow City Council is concerned that the debtor is being given a number of 
additional opportunities to make a payment arrangement after the Summary Warrant 
has been granted.  Prior to the Summary Warrant being granted, the debtor has 
already been given a number of different opportunities to make payment by 
instalments and Glasgow City Council will always allow a request to pay by 
instalments after the Summary Warrant has been granted, provided that the proposal 
is reasonable.   

The requirement to serve a charge for payment will result in additional delays before 
being able to effect diligence, especially in the collection of Council Tax and non-
domestic rates where Councils may already have had to wait between three and five 
months before being able to proceed with recovery of all outstanding sums due by 
the debtor.  Glasgow City Council also believes that it will result in additional 
expense being incurred, whether for the debtor if payment is made or for the Council 
is no payment is made.

Glasgow City Council is unable to agree that it is reasonable to grant a time to pay 
direction  in respect of a Summary Warrant.
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Glasgow City Council is concerned to note that it will now be necessary to serve a 
charge for payment prior to effecting any diligence in respect of a Summary Warrant.  
This will only result in additional delays for the creditor and increased costs for either 
the debtor or the creditor, all as explained in Part 10 above.

PART 13:  AMENDMENTS OF THE DEBT ARRANGEMENT AND ATTACHMENT 
(SCOTLAND) ACT 2002

Glasgow City Council has no specific observations to make in respect of Part 13 of 
the Bill.

PART 14:  ADMIRALTY ACTIONS AND ARRESTMENT OF SHIPS

Glasgow City Council has no specific observations to make in respect of Part 14 of 
the Bill.

PART 15:  DISCLOSURE OF INFORMATION

Glasgow City Council awaits the Scottish Executive’s proposals in respect of this 
matter.

PART 16:  GENERAL AND MISCELLANEOUS

Glasgow City Council has no specific observations to make in respect of the Part 16 
of the Bill.
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Bankruptcy and Diligence etc 
(Scotland) Bill: Stage 1 

14:19
The Convener: Item 2 is on the Bankruptcy and 

Diligence etc (Scotland) Bill. I ask Nicholas Grier 
to advise us.

Nicholas Grier (Adviser): I hope that members 
all have the new pink papers, which should have 
just arrived. I shall try to talk members through my 
briefing note. I do not want to be too long about 
this, although the area of law that we are 
considering is rather complicated. I will try to do 
this reasonably intelligibly. 

I start by telling the committee about diligence 
against earnings. I refer to the process whereby 
sheriff officers come to an employee’s place of 
employment and ensure that money is taken out of 
the employee’s wages and paid to the various 
creditors, to family creditors, or to the sheriff clerk, 
who will divide up the various sums among the 
creditors. The system seems to work reasonably 
well on the whole, although it is obviously not very 
popular with employees whose wages suffer the 
diligence. However, I have indicated in the briefing 
that there are some difficulties.

One difficulty is that historically it was thought 
that ordinary creditors should do better than family 
creditors, but that is no longer seen as acceptable. 
Under the proposals in the bill, creditors will be 
treated equally. The family therefore stands as 
good a chance of getting money from the 
employee as ordinary commercial creditors do.

The second difficulty is that the Debtors 
(Scotland) Act 1987 was not perfectly drafted. It 
appears that what is happening in practice is what 
was intended to happen, but the wording in the 
1987 act does not reflect what was intended to 
happen. By some happy chance, people are 
deducting the money in the way that was intended, 
even though the wording of the legislation does 
not reflect the intention. The bill tidies up the 
legislation to make what happens— 

Christine May: Legal.

Nicholas Grier: Legal, as it were, since you put 
it that way. I would hesitate to say that people 
have been acting illegally, but the legislation was 
not perfectly drafted.

The third improvement proposed in the bill is to 
ensure that more information is disclosed so that 
creditors, debtors and employers will have a much 
better idea of what is going on. Although that may 
incur costs in its own right, it will do no harm for 
people to have more idea of what money is due, to 
whom it is due and how much is outstanding.
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That is not to say that everything has been 
sorted out. I highlight some remaining problems in 
the part of the briefing that deals with other 
controversial aspects of the proposals. An issue 
arises with the equivalent English orders, but the 
Executive and the Department for Constitutional 
Affairs have not yet worked out a procedure that 
creates parity with the Scottish system. Other 
difficulties that have yet to be worked out relate to 
pension schemes and student debt. Those 
problems will not be easy to resolve, but the idea 
is that they should be left until we have slightly 
more information.

I move on to arrestments in execution and 
actions of furthcoming. The phrase “action of 
furthcoming” is wonderful and very old. It has led 
to much confusion—the “furthcoming” is 
commonly produced on computers as 
“forthcoming”.

With an arrestment in execution, sheriff officers 
go to a place where the debtor has assets—
commonly money in a bank account or, in perhaps 
unlikely circumstances, furniture in a repository 
and so on—that are being held in the hands of a 
third party and arrest the assets. That means that 
the bank, the repository or whatever is not to 
release the assets to the original owner without 
the consent of the creditor, who is unlikely to give 
that consent. Arrestments in execution are 
certainly very effective. If someone has money in a 
bank account that is arrested, the creditor is 
placed in a strong position. An arrestment in 
execution is very inconvenient for the debtor, as it 
means that, in the case of the bank account, the 
account is frozen, or, in the case of furniture, they 
cannot get their furniture back.

If the creditor wants to get the money, furniture 
or whatever, they can do two things. They can ask 
the debtor to sign a mandate, which is a document 
that authorises the release of the furniture or 
money to the creditor. That is an informal process, 
which has been going on for a long time and is 
hallowed by use, but there are one or two 
questions about its legality. It is proposed that the 
rules as to its legality should be made clearer by 
the setting up of a statutory form of mandate. 
Everyone would then know where they stood.

The second step that a creditor can take, rather 
than have a mandate, is to go to court for a decree 
of furthcoming. Of course, applying to the court 
incurs further costs in its own right. It is sometimes 
necessary to have a decree of furthcoming, 
because otherwise the creditor will not know the 
result of the arrestment of any bank accounts.

The proposal is to replace the antiquated action 
of furthcoming with an automatic release of 
arrested assets to the creditor within 14 weeks, 
subject to certain rights that protect the debtor and 
the arrestee, by which I mean the bank, furniture 

store or whatever organisation holds the assets. 
The fact that the creditor will not have to go to 
court to secure a decree of furthcoming ought to 
save everyone time and money—well, I say that it 
will save everyone time, but that will not 
necessarily be the case. For example, questions 
have been raised about the 14-week period; after 
all, interest will run on the debt during that time. In 
that respect, the action of furthcoming is quicker 
than the proposed process.

Another difficulty with the current arrestment 
system is that the entire bank account can be 
frozen, which can pretty well leave the debtor 
penniless. The bill proposes a safety net of 
money—I believe that the figure of £304 has been 
mentioned—that will remain protected in the bank 
account; however, that will not apply to business 
bank accounts. If a business is run through a 
limited company or if someone holds a trading 
account, the safety net money will be arrestable.

Because it is not always easy to find out whether 
the arrestment has successfully arrested anything, 
new proposals in the bill require a statement to be 
issued within three weeks of arrestment to make it 
clear whether anything has been arrested. At the 
moment, the proposals do not impose a 
requirement to disclose a nil return. That might 
cause some difficulty, because people might not 
know whether anything has been done or whether 
the arrestment has been fully carried out. The 
measure should be looked at again.

Because arrestment orders and actions of 
furthcoming can be unintelligible—sometimes they 
are written in rather old-fashioned Scots—it has 
been suggested that such orders should take a 
nice, new, intelligible form. Finally, one misfortune 
that can befall a debtor is the double whammy of 
having to suffer the diligence against earnings and 
the arrestment of his bank account, and we need 
to examine whether he should be put in such an 
awkward position.

Subject to any comments that we might hear 
today, the general feeling is that arrestment can 
be a useful form of diligence and that diligence 
against earnings can be relatively successful. 
However, as I have pointed out, there are 
difficulties with execution of arrestment orders and 
actions of furthcoming.

One further problem that must be examined is 
that, if a certain amount of money is protected in 
an individual’s bank account, some statutory 
bodies—known as involuntary creditors because 
they cannot withhold services in the same way 
that other creditors can—might decide simply to 
go to sequestration. That might or might not 
happen, but those bodies have said that it is 
certainly a possibility. I should also point out that 
local authorities think that the 14-week automatic 
release period is too long.
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There is another issue worth mentioning; 
however, because it is covered in part 12, we have 
not been asked to discuss it. Following a charge, 
local authorities, HM Revenue and Customs and 
so on can obtain a summary warrant and start 
exercising diligence against debtors and arresting 
things. The bill proposes to introduce an 
intervening period after a charge to give the debtor 
a bit more time to produce some money and pay 
his taxes or whatever the debt might be. However, 
some statutory bodies have expressed concern 
about this extra stage, saying that debtors have 
been told many times that they need to pay the 
money.

14:30
To change the focus, perhaps I could mention 

the role of the banks. Banks have to deal with 
arrestments; it is to them that the sheriff officers 
will turn. They do not particularly like having to 
deal with them because it is inconvenient and 
time-consuming and they get no financial benefit. 
There was talk of the banks being paid some 
money, but the Executive has rejected that. At the 
moment, banks are being co-operative, but given 
that it costs them money to deal with arrestments 
and that there are more than 100,000 arrestments 
per year, I can understand why they might not 
necessarily feel so enthusiastic about the 
procedure in the long run.

Action groups for less advantaged people have 
made the point that, even if there is a safety net, if 
a bank account is arrested there might be 
difficulties with funds such as tax credits or 
housing and other benefits being paid into that 
bank account. Citizens Advice Scotland and other 
bodies are worried that those extra funds that are 
paid into bank accounts could be arrested before 
the benefits are used for their proper purposes. 
The debtor would then be in the unfortunate 
position of expecting money that could be used for 
a child’s nursery care, for example, but which is 
arrested by the creditor. That would put everyone 
in a very difficult position.

I am sure that Citizens Advice Scotland will 
speak to this issue more eloquently than I, but it 
has tentatively suggested that banks should 
separate the money that comes in for particular 
purposes. For example, if tax credit or housing 
benefit money comes in, it should be removed and 
put into a separate account that will not be 
arrestable. The money could then be used for the 
purpose for which it was given. However, banks 
might have difficulty with that idea. First, they 
would have to set up the separate accounts and 
they are hardly likely to do that for nothing—well, 
they might, but I think that it would incur a cost. 
Secondly, a bank would normally have the right to 
seize whatever money is paid into an overdrawn 

account at the best of times. There are some 
difficulties with the idea, but Citizens Advice 
Scotland will no doubt be able to provide more 
information.

I have a few more issues to mention. There is a 
problem when a sheriff officer carries out an 
arrestment, because they do not necessarily find 
any money in the bank account. If there is no 
money, they might need to try again on another 
day. Therefore, sheriff officers might have to carry 
out several arrestments for one debt, which does 
not seem very efficient. Although the proposed 
provisions suggest that information is going to be 
made available about whether an arrestment has 
been successful, arrestments might have to be
made day after day until some wages or 
something else comes in, which is not very 
productive. That problem has not been fully 
addressed.

If a debtor is smart enough, they will not keep 
any money in a Scottish bank anyway. It would be 
far more prudent to keep in it a building society 
because there are lots of them, and an even more 
astute debtor would keep it in a building society 
south of the border. There would then be a great 
deal more confusion about where their money is. 
A really astute debtor would not have their money 
in a place where it could be arrested or seized by 
money attachment, as we discussed the other 
week.

Sometimes, when a creditor does not know 
whether the debtor has a bank account or where it 
is, the banks have to suffer what is known as a 
fishing expedition, in which all the major Scottish 
banks and sometimes English banks that have 
places of business in Scotland are served with 
arrestments. Five or six arrestments could all take 
place at once, which is expensive for the creditor 
and might also be expensive for the debtor. Banks 
do not really like having to waste their time on 
such things. Although a debtor could, in theory, 
raise an action for wrongful arrestment of his bank 
account, it is unlikely that he would want to go 
down that path as it would be expensive; he would 
probably have to get legal aid, and the whole thing 
would take a great deal of time and trouble.

Perhaps I have presented a rather negative 
view. However, although arrestment is not 
particularly effective for the can’t pays, there is no 
doubt that it is extremely effective for the won’t 
pays. It might not be my place to say this, but I 
think that many creditors would say that 
arrestment is well worth retaining.

The Convener: You highlighted the cross-
border problems that arise when English 
companies have bases in Scotland. Would there 
be a problem if a company was French, German 
or American?

332



2903 18 APRIL 2006 2904

Nicholas Grier: Wages could still be arrested. 
Difficulties with the English system of earnings 
arrestment do not seem to have been resolved 
and, similarly, it is not clear what would happen if 
someone wanted to levy a Scottish earnings 
arrestment in England; it could be done but it 
would not be easy. There would be no automatic 
approach whereby someone ticked a box or filled 
in a form; it would take more effort than one might 
expect.

The Convener: Should the matter be resolved 
before the bill is passed?

Nicholas Grier: The matter should be given 
further consideration, although it should not 
preclude the passing of the bill. It might simply 
need to be revisited.

Susan Deacon: I am not sure whether my 
question is for Nicholas Grier or for Rob Beattie, 
who will give evidence later in the meeting. I want 
to understand in practical and technical terms the 
fishing expedition to which Nicholas Grier referred. 
How would banks use technology to track down 
accounts in the circumstances that the adviser 
described? We all know that technology has 
moved on dramatically in recent years, but I am 
not up to speed on how the system would work.

Nicholas Grier: I defer to Mr Beattie, but I 
imagine that it is not difficult to check whether a 
debtor has a bank account. However, such checks 
are inconvenient and are just one more thing that 
must be done. A certain amount of running around 
would be necessary just to establish that a debtor 
was not on the books. If many banks had to do 
that every day, a lot of time and money would be 
wasted without benefit to anyone, except perhaps 
the creditor, who might at least establish that the 
debtor did not have an account with a particular 
bank.

The Convener: I will bring in Rob Beattie when 
we move on to item 3.

Christine May: Nicholas Grier discusses 
pensions in his paper and suggests that public 
sector workers would be “at a considerable 
advantage”. Is that because public sector 
pensions are more generous than are private 
sector pensions?

Nicholas Grier: No. Perhaps I did not phrase 
that as well as I should have. My point was that 
public sector worker’s pensions are not normally 
arrestable, whereas private companies’ 
employees’ pensions are.

Christine May: Could we receive a short 
briefing on why that is the case?

Nicholas Grier: I imagine that there is a 
historical reason, but I do not know what it is.

Christine May: I would be interested in finding 
out the reason.

Nicholas Grier: Perhaps it is a benefit of 
working for the Government.

Christine May: Maybe.

The Convener: That means that none of us can 
have our pensions arrested.

Nicholas Grier: I am sure that the news comes 
as a relief to members.

The Convener: It does.

We move on to item 3, for which I welcome 
witnesses who are here to discuss the bill. There 
are some familiar faces. Susan McPhee is head of 
social policy and public affairs at Citizens Advice 
Scotland; Brenda Tamburrini is from the 
Easterhouse citizens advice bureau; Rob 
Beattie—who was mentioned by Nicholas Grier—
is from the Committee of Scottish Clearing 
Bankers; Dawson Lamont is the head of 
exchequer in the Highland Council; David Mair is a
senior solicitor in the chief executive’s department 
of Glasgow City Council; and Lesley Pryde is a 
senior revenues officer in the financial services 
department of Glasgow City Council.

A question was put to Rob Beattie, so I invite 
him to respond. How does a bank go on a fishing 
expedition?

Rob Beattie (Committee of Scottish Clearing 
Bankers): The fishing exercises to which Mr Grier 
referred are quite a common experience for 
Scottish banks. When a creditor wants payment 
from Donald Macdonald and does not know where 
he has an account—if he has one—it is easy to 
serve four arrestments on the four Scottish banks, 
which give them an obligation to search every 
branch in Scotland to find out whether Donald 
Macdonald has an account with their banks.

Sometimes an arrestment specifies just a name 
and address. Technology allows us to search for a 
name and find out whether we can identify the 
right Donald Macdonald. We also need to check 
whether the name has a capital or small D and 
starts with Mc or Mac, for example. If an exact 
match is made with the name and address, it is 
picked up relatively quickly once the names have 
been entered into the computer. In the past, we 
have discussed with sheriff officers the prospect of 
serving arrestments electronically so that name 
searches could be undertaken more efficiently. 
However, concern was expressed about the law 
on that topic and on whether an arrestment would 
be properly served if it were served electronically 
rather than on paper. That concern is why we still 
receive paper arrestments most days.

If we find numerous Donald Macdonalds but we 
do not find an exact address match, the problem is 
whether we attach an account with a creditor 
balance that looks as though it belongs to the 
debtor for whom the creditor is searching. If we 
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make a mistake, our customer will sue us for 
wrongfully freezing his account. Invariably, each 
bank’s arrestment team asks the sheriff officer for 
further details, such as other addresses, a date of 
birth or other identifying information. We can 
search postcodes, so if the postcode on the 
address that we have been given is wrong, we will 
not find the debtor.

If we still cannot find a particular Donald 
Macdonald, even with additional information such 
as his date of birth, we issue a circular that asks 
our branches in Scotland to search their accounts 
to try to identify that person. They might think that 
an address is not right; the person perhaps used 
to live at that address but moved three months 
ago to a new address, so the records had been 
changed. Sometimes, that can be picked up. We 
must try to pick up such information, because we 
are subject to court orders and are obliged to 
arrest funds.

Of course technology should allow us to key in a 
name and address and find somebody relatively 
quickly, but unfortunately the process is not as 
simple as that. We receive a large volume of 
arrestments, some of which relate to people who 
do not have accounts with any of the four Scottish 
banks. That is quite a process. We have staff who 
do nothing else full time but deal with the volume 
of arrestments.

The Convener: That answer was given because 
a specific question on the subject was asked. 
Each organisation can now make a brief opening 
statement in support of the papers that have been 
circulated, after which I will open the meeting to 
broader discussion. We might want to pursue the 
issues that Rob Beattie raised, as well as other 
issues.

I will start with Glasgow City Council’s 
representatives, as this is the first time that we 
have heard from that council.

Lesley Pryde (Glasgow City Council): We are 
so enthusiastic that two of us have come through 
to Edinburgh. David Mair is the lead officer.

David Mair (Glasgow City Council): I trust that 
everybody has a copy of our submission. I 
apologise for its being late; I am afraid that we 
were in pre-Easter chaos at the end of last week.

The Convener: That is okay. You will 
understand that, as members received the paper 
only this afternoon, they have probably not had the 
chance to read it in detail. Once we have done 
that, we might have to send you written questions.

David Mair: I have nothing to add to what the 
submission says, so it might be easier if I read out 
what I have written about parts 9 and 10 of the bill.

Our submission says:

“PART 9: DILIGENCE AGAINST EARNINGS

Glasgow City Council notes the changes to the diligence 
against earnings.

The only concern for Glasgow City Council as an 
employer is in the implementation of the requirement to 
intimate on the debtor, the creditor and possibly also the 
Sheriff Clerk. This may result in increased resources being 
necessary to comply with this requirement.”

Part 10 is on arrestment in execution and action 
of furthcoming.

The Convener: That bit is missing from our 
copy of the submission. We will sort that out 
afterwards. Please tell us briefly what it contains.

David Mair: Part 10 states:
“Glasgow City Council is concerned to note that 

arrestment and action of furthcoming or sale in execution of 
a Summary Warrant shall be competent only if the debtor 
has first been charged to pay the debt due by virtue of the 
Summary Warrant. Please see Part 12 below.

Glasgow City Council is pleased to note that, subject to 
certain conditions, the sum arrested will be automatically 
released after a period of fourteen weeks. This should 
substantially reduce both the amount of time and the 
expense it takes to recover all sums arrested.”

14:45
Dawson Lamont (Highland Council): Thank 

you for the opportunity to address the committee. 
My responsibilities in the Highland Council include 
dealing with council tax as well as non-domestic 
rates. Another part of the portfolio is delivery of the 
benefits service. I accept that there is a need to 
take an approach that balances the interests of the 
debtor and the creditor. I believe that local 
authorities such as the Highland Council try to 
help debtors who find themselves in difficult 
circumstances.

We welcome many of the measures in the bill; I 
have set out in our submission many of the fairly 
obvious plus points. On the negative side—I 
should put the word “negative” in inverted commas 
because I understand that there is a contrary view 
on this—is an issue that relates to the requirement 
to serve a charge for payment prior to instructing 
an arrestment. I am sure that the committee is 
aware that many local authorities consider that 
that will create an increase in both time and cost. 
In the Highland Council, which covers the largest 
rural area in the country, there is the statutory 
bank arrestment fee, which is £43.25. In addition, 
if a charge is served, the act of sederunt adds a 
further £80.75. We would increase the costs again 
for a joint and several liability. To increase the 
costs that could fall on the creditor if the debtor 
does not pay will bear most heavily on authorities 
such as the Highland Council.

It is important that we recover the moneys, 
because they go straight into services via the 
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council tax. We welcome the proposal for the 
protected minimum balance to be left in a debtor’s 
bank account, but given the impact of all the costs, 
we could go from having what is currently a 
relatively—I use the word advisedly—efficient way 
of recovering moneys, to a process that takes 
longer and is less worth while. If there is not a lot 
of money to begin with, how successfully will 
money be recovered?

I managed to pull out figures about the Highland 
Council’s success rate in arrestments lodged, 
which is something like 5 per cent for non-
domestic rates. I was surprised at the figure of 32 
per cent for council tax, which is quite a lot of 
money in council tax. We lodged 9,145 bank 
arrestments in the financial year 2005-06, which is 
significant in terms of the impact on the creditor, 
although I appreciate that there is a contrary view 
on that.

The views of my authority and, I am sure, of 
many others are coloured by the fact that we are 
involuntary creditors—I know that Mr Grier 
explained that earlier—which means that we 
cannot withhold goods or services. Basically, we 
are there to provide services and must do that, so 
we cannot withhold credit. However, there is a 
second part to that; the local authority does not 
have access to full disclosure of all the 
circumstances that relate to the individual. 
Therefore, a finance company or bank, for 
example, will be in a much stronger position as far 
as being able to take action when it comes to 
default is concerned. It is important to recognise 
those issues. 

I finish by saying that we always use diligence 
as a last resort. We genuinely try to make 
arrangements with debtors—particularly debtors 
who are in difficulty—and we try to deal personally 
with them whenever we can, rather than refer the 
matter to the sheriff officer.

Rob Beattie: Thank you for inviting me along to 
address the committee. I am here on behalf of the 
banks, to represent the banks as the recipients of 
arrestments. We receive many thousands of 
arrestments each year.

I would like to comment on the point that Mr 
Lamont made in his note to the committee, which 
states that there is a
“statutory Bank Arrestment fee of £43.25”. 

I do not know who gets it, but it is not the banks.
I agree entirely that arrestments are a useful 

form of diligence, and there are clearly occasions 
on which the banks are seeking repayment of a 
doubtful debt and would use arrestments, although 
not in the same numbers as they are used by local 
authorities and Government departments.

I am happy to assist the committee in its 
deliberations in any way I can. 

Susan McPhee (Citizens Advice Scotland): 
As members may know, Citizens Advice Scotland 
has been campaigning for changes to bank 
arrestments for years, so we are pleased by the 
proposals in the bill. Bank arrestments are the 
most commonly used type of diligence—about 
155,000 were carried out in 2003. It is a peculiarly 
Scottish issue, because in England the 
equivalent—third-party debt orders—are hardly 
ever used; only about 6,000 were used in the past 
year. 

Unlike the local authority representatives, we are 
pleased to see that service of a charge will be 
required, because that will provide debtors with a 
formal notice period. For some of our clients—
particularly the no-income, no-assets clients—that 
could provide the route to sequestration that does 
not currently exist. We also believe that the 
protected amount of £304—which is shortly to be 
uprated to £370—will make a big difference to 
many of our clients, because at the moment we 
have examples of many cases in which people 
have been left penniless as a result of arrestment 
of all the moneys in their bank accounts.

We do not consider, however, that the changes 
go far enough because the bill will not give 
protection from arrestment of state benefits or tax 
credits. Under the existing social security and tax 
credits legislation, those payments are meant to 
be unarrestable. In practice, however, because of 
the way in which banking practice operates, they 
are arrestable. Fifty per cent of our debt clients are 
in employment of some sort but, even so, their 
average monthly income is only £801. The 
remainder of our clients are unemployed, retired or 
sick and disabled, which means that most of our 
debt clients will be receiving some form of benefit 
or tax credits. 

We are concerned that problems will remain for 
our clients unless account is taken of that. There 
are three groups in particular for which we 
envisage such problems. The first is people who 
get housing benefit or local housing allowance, 
which is often paid directly into a bank account 
and can be well in excess of £370. Arrestment of 
those payments could lead to rent arrears. The 
second group is disabled clients, who often 
receive high levels of income comprising various 
benefits and premiums. Arrestment of those 
payments could leave a disabled person unable to 
pay a carer’s wages. Some of those payments are 
made specifically to help people cope with a 
specific disability and for no other purpose, so to 
arrest such moneys would cause those people 
problems. The final group is people who receive 
tax credits. The child care element of tax credits 
can be for nursery fees or a child minder, so 
arrestment of those benefits could jeopardise child 
care arrangements and might cause the recipient 
to forfeit his or her employment. 
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I hand over to my colleague, Brenda Tamburrini 
from Easterhouse citizens advice bureau, who will 
give you some case examples from her 
experience.

Brenda Tamburrini (Citizens Advice 
Scotland): I, too, thank the committee for giving 
us the opportunity to come along today and 
provide examples. In Easterhouse, our concern is 
for the majority of clients who wish to pay but are 
unable to do so. Our experience is that the vast 
majority of people want to pay their debts, but they 
just simply do not have sufficient income to do so.

As Susan McPhee said, we are concerned 
about particular groups, such as people on 
disability benefits. A single person who receives a 
disability allowance can often have an income of 
over £200 per week. Obviously, the £304 that 
would be preserved in their bank account would 
be insufficient to meet their mobility needs.

Clients who receive child tax credits must often 
pay nursery fees. They get assistance for up to 70 
per cent of the cost, which is paid directly into their 
bank accounts. If they were unable to access their 
accounts, they would simply not be able to pay 
nursery fees for that month. We had a recent 
example of that situation. A client came into the 
bureau and told us that she had recently 
separated from her husband. She had been 
working only a couple of days per week and had 
numerous debts after the husband left, so she 
decided that she would have to increase the 
number of hours that she was working. She 
approached her child’s nursery about that and was 
told that it would be no problem and that they 
would give her additional child care. She could not 
pay for it, but the nursery said that she could settle 
up once her tax credits and so on had been sorted 
out.

There was a delay with her tax credits, however, 
and she found herself with numerous debts, 
including council tax arrears. She had believed 
previously that her husband had been paying the 
council tax, but she discovered that there were a 
couple of years of tax outstanding. The council 
was taking action against her and she was 
concerned that she would not be able to continue 
to pay her child care costs. She had not been 
served with an arrestment notice, but the threat of 
that being done was causing her extreme distress. 
She came into the bureau and we managed to 
contact the local authority on her behalf. When the 
client had approached the local authority, they had 
been unable to assist her—she was told that she
simply had to pay the full amount of council tax 
arrears.

We find that a problem is that clients who are
not given the opportunity to pay council tax arrears
by installments often decide not to pay. I am sure 
that the local authority would say that it gives 

clients numerous chances to pay their arrears, to 
which they do not respond, but that is because 
when clients approach the council to offer 
repayment, they are told that they must pay in full. 
They cannot do that, so they simply ignore the 
debt and wait for something to happen. That is 
why we welcome the proposed charge. We feel 
that receiving the charge following a summary
warrant would cause clients to take action. 
Currently, councils do not act if there have been 
council tax arrears for a year or so. Our 
experience is that it is perhaps six or seven years 
before the council serves a bank arrestment, so 
steps could be taken before that to recover the 
arrears.

We have discussed there being a hierarchy of 
diligence. We hoped that there could be an 
earnings arrestment in the first instance and if that 
was unsuccessful, there would be a bank 
arrestment. For clients who are on benefits, it is 
possible for a deduction to be made from their 
benefit, which would prevent the need for a bank 
arrestment. However, the possibility of taking that 
type of action seems to be ignored.

Murdo Fraser: Good afternoon. I have a couple 
of lines of questioning. I will start with Rob Beattie. 
You made a point earlier about the cost to the 
banks of dealing with arrestments, fishing 
expeditions and so on. You also refer to that to an 
extent in paragraph 5 of your written submission. 
Has an assessment been made of the costs to the 
banks of dealing with arrestments? What 
increased costs are likely to result from the bill, if it 
progresses to enactment in its current form?

Rob Beattie: Calculations have been done on 
what it costs to deal with an arrestment. The cost 
varies from bank to bank, depending on the 
number of arrestments that are served. A fishing 
diligence will be served on all four Scottish banks, 
but a creditor might believe that a debtor has an 
account with one bank or perhaps will decide to 
put an arrestment into the hands of the two larger 
banks—the Bank of Scotland and the Royal Bank 
of Scotland. The volume of arrestments varies 
from bank to bank and therefore so does the 
number of people who are involved in processing 
the arrestments centrally and carrying out name 
searches. Then again, individual branches are 
affected by arrestments coming into play because 
branch staff must remove the money from an 
account and place it in a separate suspense 
account, where it is frozen in favour of the 
arresting creditor. I do not have an up-to-date 
figure for the administrative cost of an arrestment, 
but it is likely to be more than £30.

15:00
Murdo Fraser: What extra costs would the 

banks face if the bill was passed in its current 
form?
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Rob Beattie: Training will be required because 
quite a few changes are envisaged, including the 
protected minimum sum, which is an excellent 
idea. I could take you through the technical details 
that have occurred to us.

Murdo Fraser: Please do not.

Rob Beattie: There will be some practical 
difficulties. For example, the protected sum is 
£304 rising to £370, but if Mr and Mrs Smith hold a 
joint account, will the protected sum be £370 for 
the account or £370 each? If it is the latter, they 
would be better off having separate accounts 
because they would both receive protection of 
£370. If there are two separate accounts and the 
arrestment is against both parties, we would 
protect the first £370 in each account. However, 
how much of the balance of each account would 
we attach to meet the arresting creditor’s needs? 
How would we decide? Would we attach the whole 
amount, up to the sum that is being attached? If 
the sum to be attached is £2,000 and we knock off 
the first £370, will the balance of both accounts be 
attached under the arrestment? After 13 weeks 
the automatic release provision comes into play, 
but we will have more than we need. How much 
would we debit from each account? That has not 
been clarified.

Also, it is not clear what will happen when two 
arresting creditors lodge arrestments against the 
same debtor on the same day. The arrestments 
will rank equally and the protected sum will be 
retained for the debtor’s benefit but, if there is no 
mandate and no action of furthcoming, how much 
will we release and to whom? Will money be 
released pro rata depending on the amounts that 
are being claimed by the two creditors?

There will be more administration. We will have 
to explain to staff that, in addition to the usual 
procedures whereby we work out the position 
between the bank, the debtor and the creditor and 
establish whether there is something to be 
attached, we will have to deduct £370 and then 
decide whether there is anything else to be 
attached and what steps we need to take. The 
need for training on that means that the system
will be more expensive to operate initially.

Brenda Tamburrini: We have evidence that the 
banks are charging customers £25 for an 
arrestment on their account. Recently, we had a 
client who had £46 arrested from her bank 
account and the charge from the bank for that was 
£25.

Rob Beattie: I can well believe that because 
banks now receive so many arrestments. If an 
arrestment is a one-off, it will be dealt with, but if a 
customer regularly receives arrestments against 
their account, the bank will seek to charge the 
customer a fee for the work that has been involved 

on the basis that the creditor does not pay 
anything for the service. It is the debtor who bears 
the brunt of the cost.

Murdo Fraser: That is a fair point. We have to 
be aware of the law of unintended consequences. 
If the banks have to do a lot of extra work but get 
no money for it, they will look to recover their costs 
elsewhere. They might even start to refuse bank 
accounts to people who they think might be at 
more risk of arrestment. Is that a possibility?

Rob Beattie: I do not think so. In the past, we 
have discussed the basic bank account and the 
problems that a discharged bankrupt faces in 
finding another bank account. A discharged 
bankrupt can apply for a bank account and a basic 
account will be offered in the first instance. I do not 
envisage that, through the questionnaire for 
opening a bank account, banks will seek to find 
out whether arrestments are likely to be served on 
the customer. A credit reference search will be 
carried out on a new customer. Any outstanding 
judgments against that person might affect the 
bank’s decision about whether to open an account 
for them. However, the possibility that the potential 
customer is regularly served arrestments would 
not be part of the assessment of the account 
opening process.

Murdo Fraser: Okay—

The Convener: Are you moving on to another 
subject?

Murdo Fraser: Not altogether, but I will go off at 
a tangent, so you might want to bring someone 
else in before I do so.

The Convener: I will bring you back in for your 
tangent later, but I think that Christine May and 
Karen Gillon have questions that are specific to 
the current topic.

Christine May: I want to take that last point a 
little further, Mr Beattie. If the bill comes into effect, 
are banks likely to institute tougher credit 
reference checks before they open accounts for 
people? Are banks more likely to restrict the 
facilities that account holders can have if their 
banking history shows debts and arrestments? 
The committee has been concerned about the
ease with which people with a poor financial 
record can obtain banking facilities.

Rob Beattie: Nothing in the bill will affect a 
bank’s process of opening an account or its 
judgment of whether it should open an account for 
a particular customer. If somebody has a poor 
financial record, it would preclude the possibility of 
any further advances being made to them. The 
bank would be wary about providing new facilities 
to a discharged bankrupt but, again, that would 
depend on the purpose and track record of the 
individual.
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Where somebody has a history of debt and 
unsatisfied judgments against their name, the 
chances are that they will be able to open an 
account, but it will be maintained on a creditor 
basis with no banking facilities made available. 
However, the proposed changes to arrestments in 
the bill will make no difference to the way in which 
a bank decides to open an account.

Christine May: I remind the committee that I 
received evidence from local money advice 
services that debtors who have significant credit 
card debts have been offered a further loan and 
another credit card by banks. I have deep 
concerns about that. What would it take to make 
the banks more wary about offering those wider 
credit facilities to folk?

Karen Gillon: The CAS submission suggests 
that money from tax credits and housing benefit 
should be separated from other money in a bank 
account. How difficult would that be to administer 
and would the banks be prepared to do it?

Rob Beattie: I was interested in that proposal 
which, on the face of it, seems like an excellent 
idea. However, millions if not billions of 
transactions—credits and debits—go through the 
banks’ clearing system in the course of any 
banking day. Adopting the CAS proposal would 
mean that every credit that enters a particular 
bank account would have to be scrutinised to find 
out its source. The vast majority are presumably 
normal banking transactions, whatever the credit 
might be, whether it is salaries or just a payment 
between individuals. To then have to vet every 
credit to a customer’s account to see whether it 
refers to a benefit payment or a tax credit would 
be very difficult.

Karen Gillon: I refer you back to Christine 
May’s question about the potential problems of 
people obtaining credit or bank accounts. Would 
the process you describe be costly for a bank to 
administer?

Rob Beattie: To vet every credit?

Karen Gillon: Yes.

Rob Beattie: It would be very costly. 

Karen Gillon: Would that then make it harder 
for people to obtain bank accounts if their main 
source of income is—

Rob Beattie: Benefit payments of some 
description?

Karen Gillon: Yes.

Rob Beattie: In that case, I think that another 
solution to the whole problem would have to be 
found. It has been suggested that, rather than 
trying to arrest an individual’s benefits, one 
solution would be to allow the individual to pay so 
much per month to their creditors out of their 

benefit before they received it. If we were to go 
down that route, however—and this is a personal 
opinion—people might have to request a special
account called a benefits account, an exempt 
account or whatever name might be used for it. 
Any credits that went to an exempt account—the 
account number would presumably have to be 
given to the Benefits Agency—would not be 
attachable by arrestment. That would avoid the 
need to go through everybody’s account at the 
close of business each day. 

It depends on when the arrestment is served. 
The account would have to be tracked. It would be 
necessary to go through the account and trace the 
payments that came into it, establishing where 
they came from. If there is a benefit payment 
coming in and if it is the only payment, it is not to 
be attached. That process would be time 
consuming, so it would be better to have a special 
account. I stress that these thoughts are right off 
the top of my head and have had no consideration 
from my own bank, never mind from my fellow 
bankers. It would be one possible solution to have 
some sort of exempt account.

Susan McPhee: Benefit payments and tax 
credits are marked. As most of us here probably 
know, child benefit comes up as “CB” in our 
accounts. 

Rob Beattie: I agree that those payments are 
identifiable—there is no doubt about that. At the 
moment, money in an account is simply money in 
an account, which is due by the bank to the
account holder. The source of the money is 
irrelevant. It might be that only benefits will have 
made up the credits to the account concerned, but 
it would still be necessary to go through the 
account and check the credit or balance. There is 
a rule known as Clayton’s case, with which I am 
sure Mr Grier is familiar, which relates to how the 
source of the money in an account is calculated. 
Such a calculation would have to be carried out on 
each occasion to ensure that the source of the 
money in an account was a benefit payment, and 
that it was therefore free from arrestment. That 
would presumably be in addition to the exempt 
sum of £370. Carrying out such calculations would 
certainly create administrative problems.

Karen Gillon: Is Citizens Advice Scotland 
suggesting that all benefits should be exempt? If 
somebody has income support coming in, they 
would not have to pay any of it back.

Susan McPhee: Yes.

The Convener: Michael Matheson has a point 
to make on this subject next, although I have not 
forgotten about Murdo Fraser.

Michael Matheson: Conceivably, a person 
might be on housing benefit and could also be 
receiving a direct payment into their account from 
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their local authority for their care provision. They 
might have accrued debts to the local authority,
and the authority could arrest their wages. They 
might be left with £300 a week or whatever in their 
bank account. They might be in a private let and 
might lose their tenancy and end up homeless and 
unable to pay for their carers. 

I understand what Rob Beattie was saying about 
setting up a separate bank account. However, it 
seems to me that, in this age of modern 
technology, with benefits paid into accounts 
having a reference number or some sort of 
indicator next to them, if an arrested account is 
isolated, it should be possible to identify clearly 
what comes into it. If I go into my bank and ask the 
teller about anything that has come into my 
account, they can print off the details there and 
then. It could be determined that anything else that 
comes in with the same references is not 
arrestable.

Rob Beattie: Yes, but we would then have to 
make a calculation of what makes up the money in 
your account. 

Michael Matheson: That could be done easily 
by referring back to the debits that have come off 
over the past month. 

Rob Beattie: That is right. If all the credits that 
ever come into the account are benefits and if all 
those benefits are non-arrestable, it could be 
determined that the money in that account, 
whether it is £1 or £100, is made up of benefits. As
soon as another credit comes into that account 
that is anything other than a benefit, what is the 
non-attachable balance of the account then? The 
debits then have to be deducted. The first debit 
will extinguish the first credit. A calculation has to 
be made to work it out.

The amounts involved may be below £370 
anyway, in which case the calculation would not 
be required. However, although the bank account 
would show the source of the credit on the 
statement, a manual exercise would be required. 
The programming would have to be amended to 
say that any credit to a particular account bearing 
any of the stated identification markers as a 
benefit is not attachable and is therefore deducted 
from the balance. We would need a sophisticated 
program to work out the debits that have come off 
the account.

I agree that it sounds very straightforward, but I 
am sure that an information technology person 
would tell me that it would be difficult to program 
that particular function into the mainframe. That is 
my assumption, although that could be done.

15:15
Michael Matheson: I do not dispute the need 

for a calculation, but we need to find a way to 

overcome the problem. I am concerned that a 
local authority that arrested someone’s account,
purely in order to pursue a debt, could incur more 
cost because the person ended up homeless, with 
all the problems that would flow from that. The 
person’s account would be frozen, meaning that 
they could not be paid their housing benefit. A way 
needs to be found, under the present 
mechanisms, to prevent that from happening.

Rob Beattie: Does that not go back to debt 
counselling? If someone is in that amount of 
trouble, that will not be fixed through bank 
accounts and the like.

Lesley Pryde: If Glasgow City Council was 
aware that a bank arrestment of that nature would 
lead to someone becoming homeless—which 
would suggest that their financial circumstances 
were dire—it would reassess the situation and, 
hopefully, come to a payment arrangement with 
that person. As Dawson Lamont has pointed out, 
this is a speculative form of diligence. Local 
authorities will generally do everything that they 
can before going to such extremes.

The Convener: The debate has focused 
exclusively on people who receive benefits, but 
some of the people whose bank accounts are 
arrested could be low-paid people who have no 
benefits coming in. Whatever solution you come 
up with has to apply to them as well as to people 
who are in receipt of benefits, whether they are 
working or not.

Rob Beattie: Yes, I agree.

The Convener: Identifying all the benefits could 
discriminate against people who are on a low 
income.

Susan McPhee: But they would probably get 
tax credits, which are as identifiable as benefits.

The Convener: Is it not like when pensioners’ 
incomes get to a certain level and the ones who 
are on the boundary are the ones who always 
suffer? Those are the people who are most likely 
to be caught in that situation.

Susan McPhee: There might be some people in 
that situation, yes.

Brenda Tamburrini: Can I go back to an earlier 
point? The point was made that there is difficulty in 
working out people’s benefits. Having previously 
worked in a bank for 25 years, I sympathise with 
the banks and recognise the difficulties that they 
face. However, Nicholas Grier said that local 
authority pensions could not be arrested. If local 
authority pensions can be identified, why can the 
banks not identify benefits?

Nicholas Grier: I will have to get back to you on 
the finer points of why local authority pensions 
cannot be arrested. I am afraid that I cannot give 
you an answer to that off the top of my head.
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Susan Deacon: I want to ask the Citizens 
Advice Scotland representatives a bit more about 
the human dimension of this—the psychology, if 
you like. We have talked an awful lot—today and 
in other discussions, often quite critically—about 
the oversupply of credit, but we are all a bit more 
hesitant to talk about the overdemand for debt. I 
am anxious about some of what is being 
suggested today, in terms of the psychology of an 
individual who may be vulnerable to getting into 
debt and may be tempted by the availability of 
credit. In terms of the psychology of the individual 
in those circumstances, would what you propose 
not significantly tip the balance towards their 
seeking to obtain further credit and running up 
more debt? I realise that the whole debate is about 
where we draw the line and how we achieve a 
balance, but you are suggesting a substantial 
step.

Susan McPhee: Of the 155,000 bank 
arrestments in 2003, 150,000 were carried out by 
local authorities for council tax debt. Our research 
shows that one in four of our clients had council 
tax debt. We envisage that our proposals for bank 
arrestments would impact on council tax debt 
rather than extend credit. However, we know from 
our research that about one in six people borrows 
again to try to get out of other debt problems.

Susan Deacon: I hear what you are saying, but 
although the debt that manifests itself might be a 
result of council tax, the council tax may have 
gone unpaid because of the individual’s spending 
patterns. That brings us back to the psychology of 
the situation. If we create the conditions that you 
suggest for people who are on benefit, will we not 
create a situation in which the disincentives to 
getting into debt are sufficiently reduced so that 
people’s spending patterns—let us talk about that 
rather than about people getting credit—might 
lead them into further debt? That brings us back to 
Murdo Fraser’s point about the law of unintended 
consequences. What impact might your proposals 
have on behaviour?

Susan McPhee: Research on CAB debt clients 
shows that there are two streams. First, there are 
people who are in debt because they are in 
poverty and simply do not have enough money—
they tend to be people who are on benefits. As I 
said, the average income of our debt clients is 
£801 a month and more than a quarter have 
incomes of less than £400 a month. They are in 
debt because they cannot afford to live on the 
money that they have. The other stream is people 
who were earning enough to pay off whatever they 
were borrowing, but something has happened to 
them, such as job loss or disability. Our clients are 
not in debt because they have gone on holidays. 
People whose circumstances change tend to have 
borrowed within their limits until then, but 
something happens to put them in that situation.

The Easterhouse bureau has a different kind of 
client group altogether.

Brenda Tamburrini: I understand Susan 
Deacon’s point, because obviously if no diligence 
is available, bank arrestments will not be possible. 
However, we do not argue that no diligence should 
be available. We are happy with earnings 
arrestment and diligence can be taken against 
benefits. In Easterhouse, our clients tend to be on 
benefits or on low pay topped up with tax credits. 
They want to pay their debts. Very few of our 
clients go for sequestration—they do not take the 
easy option. I realise that they have problems 
getting sequestration, but I find that the people 
who have very little are the ones who are the most 
keen to pay.

The Convener: We will go back to Murdo 
Fraser’s tangential point.

Murdo Fraser: Eventually. I hope that I can 
remember what it was. It was related to the costs 
of arrestment, but on the slightly different issue of 
earnings arrestment, which has not really come up
in the evidence. I have had representations from 
the small business community on earnings 
arrestment. If I remember correctly, the business 
that processes the arrestment gets paid the grand 
sum of £1 for each arrestment. The proposal is to 
increase that to £1.50. For a small business, the 
administrative burden of dealing with earnings 
arrestment is substantial, particularly if it is dealing 
with two or three creditors. I appreciate that no 
one on the panel represents small business, but 
can any of the employers who are present 
comment on whether the fees that are paid to 
employers are sufficient to cover the 
administrative costs or whether it would be fairer 
to ask creditors to pay more than they currently 
pay?

The Convener: Is anybody in a position to 
answer that?

Brenda Tamburrini: I thought that the fee was 
50p.

Murdo Fraser: You might be right. I thought that 
it was £1; perhaps it went up from 50p to £1.

Dawson Lamont: It is a token payment; it bears 
no relation to reality.

Murdo Fraser: I will ask one final question, 
going back to something that Dawson Lamont 
mentioned earlier. By the way, is it Lamont or 
Lamont?

Dawson Lamont: The stress is on the first 
syllable.

Murdo Fraser: Yes, most Highlanders 
pronounce it that way.

The Convener: So you are no relation to 
Norman?
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Dawson Lamont: Oh, absolutely not. 
[Laughter.]

Murdo Fraser: I asked the question only so I 
could see how it would be reported in the Official 
Report.

Dawson, you spoke about the effect of 
arrestments of bank accounts and said that, in 
many cases, arrestments could become less 
effective. Is it therefore more likely that councils 
such as Highland Council—although perhaps the 
witnesses from Glasgow will want to answer this 
as well—will simply bypass arrestment and go 
straight to sequestration? I am thinking about the 
law of unintended consequences: if we make the 
arrestment procedure too difficult, we will simply 
see a rise in the number of sequestrations.

Dawson Lamont: It is extremely difficult to 
anticipate what will happen. Obviously, earnings 
arrestments are more valuable to councils 
pursuing council tax. The big problem with council 
tax is that there is no direct benefit on the water 
and sewerage element, which, of course, is a 
retained function.

We would need to have experience before we
could come to any conclusion on what the 
consequences could be. Highland Council puts a 
high premium on the quality of the money advice 
that we offer. Trained and dedicated advisers deal 
with our customers. We would not be inclined to 
go down the sequestration route in any big way, 
although I cannot give a guarantee on the point 
that you raise about unintended consequences.

Murdo Fraser: May I put the same question to 
David Mair?

David Mair: Yes, but I will answer it as someone 
who has been a debt recovery solicitor for 20 
years, rather than as someone who is an 
employee of Glasgow City Council.

Arrestments are very effective—both earnings 
arrestments and bank arrestments. In Glasgow, 
we instruct 30,000 earnings arrestments and 
48,000 bank arrestments each year. They are a 
very effective tool for debt recovery. If arrestments 
are lost, an effective method of collection will be 
lost. That will inevitably lead to the use of other 
forms of collection and possibly to a greater 
reliance on sequestration.

Christine May: We have spoken a lot about 
people on benefit and people on low incomes. 
One group that we have not discussed—although 
David Mair may have touched on it a moment 
ago—is the can pay, won’t pay group. Will the 
current legislative proposals make it more effective 
for you to collect from that group? Will there be 
additional costs? What are the advantages and 
disadvantages of the proposals, in relation to that 
group?

David Mair: Particularly for arrestments, the 
abolition, in effect, of the concept of an action of 
furthcoming will make a big difference. Being able 
to collect funds without having to go to court for a 
decision, because the bank can hand the funds 
over—

Christine May: Even with a 14-week delay?

David Mair: I am not convinced that a court 
action would take a much shorter time. By the time 
that I, as a solicitor—after being instructed by the 
financial services department to proceed with an 
action of furthcoming—raise the action, go through 
court, get my decree, intimate it to the bank, and 
so on, it will be pretty close to 12 to 14 weeks later 
anyway. I am therefore not too concerned about 
the 14-week period; what I am happy about is that 
I will no longer need an order of court to get the 
money.

15:30
Lesley Pryde: For Glasgow City Council, that 

would free up David Mair as a resource. He would 
not be needlessly raising actions of furthcoming 
and we would get the money in much more 
quickly, we would hope.

Rob Beattie: To come back to a point that I 
made earlier, we find that mandates are used to 
quite an extent. Actions of furthcoming are 
obviously definitive. With automatic release, there 
is the problem that if more than one account is 
attached by a single arrestment against Mr and 
Mrs Smith, who each have an account, we will 
require clarification of how much to take from each 
account—assuming that sums are attached in 
both—to pay the creditor. If Mr and Mrs Smith are 
due to pay council tax, how much do we take out 
of his account and how much out of hers? With an 
action of furthcoming, that would have been clear 
because the court would have given us the order 
to pay out. A mandate from the customers 
themselves would also have said how much we 
should pay out. We need to fine tune one or two 
things in the system.

Christine May: Does the Committee of Scottish 
Clearing Bankers have a form of words that could 
be used to get over that difficulty?

Rob Beattie: We do not have a form of words. 
We have discussed that with the bill team in the 
Scottish Executive. So far, nothing has been 
agreed with the team, but the points have been 
raised with it.

Christine May: Previous evidence has shown 
that folk are reluctant to go for advice until they are 
up against the wire—I suspect that our local 
authority colleagues will say exactly that. Given 
that the bill might make it more difficult for those 
on low incomes, will it make it more or less likely 
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that people will go for advice earlier and more 
willingly, or will it make no difference to that? I am 
conscious that we cannot make people go.

Susan McPhee: The service of a charge will 
have an impact because it is a formal notification. 
Citizens Advice Scotland’s experience is that 
something formal happening, whether it is a bank 
arrestment or something earlier, is a trigger for 
people to go for advice. The service of a charge
will definitely have an impact, which I hope will 
prevent the bank arrestment from happening.

Lesley Pryde: I am not sure that service of a 
charge will make the debtor act more quickly. In 
addition, the service of the charge will be more 
costly for the debtor, or for the local authority if the 
debtor does not pay the fees.

Karen Gillon: Why would people respond to the 
service of a charge rather than to a summary 
warrant? I would respond to a summary warrant 
because I would be terrified that someone was 
going to take me to court.

Susan McPhee: The service of the charge at 
the beginning is another formal step that would 
push people to seek advice. 

Karen Gillon: Why is that more formal than a 
summary warrant? That is what I cannot 
understand.

Susan McPhee: It is just another formal 
notification. 

Karen Gillon: So it is just another chance; it is 
nothing new or different.

David Mair: I am more concerned about the 
won’t pays than the can’t pays because the 
service of a charge will make no difference to 
them. If they have not paid despite having had 
three reminders and a notice telling them that a 
warrant is going to be served, a charge for 
payment will not make any difference. However, I 
appreciate Susan McPhee’s opinion on the matter.

Lesley Pryde: If the service of a charge was 
introduced, it might make a difference initially 
simply because it is new, but it will not make any 
difference in the long term because, to my mind, a 
summary warrant is much more severe.

Dawson Lamont: The service of a charge will 
impact on the can’t pays because the costs will be 
passed on to them. Some of those costs could be 
considerable, particularly for the service of a 
charge in a rural area.

Rob Beattie: Was it a sheriff officer who served 
a charge or was it just done by notice? My
knowledge of debt recovery is a bit suspect these 
days.

The Convener: It was a sheriff officer. 

Rob Beattie: Initially, it might have more 
meaning to have somebody at the door serving a 
charge, but I agree that after the first 12 months or 
so of a new procedure, people would probably get 
used to what was to happen. As Mr Grier said in 
his paper, before taking advice, the smart debtor, 
if they have any money, ensures that their money 
is out of their account before the arrestment is 
served. They get 14 days’ warning. 

Brenda Tamburrini: Clients normally come to 
us once there has been some court action—once 
diligence is taken against them. When they get a 
council tax bill that says “summary warrant” on it 
they tend to ignore it. I appreciate the problem that
Karen Gillon is having with this. If I get a final 
demand through, I think, “I have to take action,” 
but we quite often deal with clients with mental 
health issues who are simply unable to deal with 
their financial situation. However, when someone 
comes to the door, it prompts them to do 
something. In most cases, that is when we see 
clients. 

Karen Gillon: For folk who just do not want to 
pay, it does not matter whether somebody comes 
to the door—they will not pay anyway. Rather than 
introducing a new charge, does the format of the 
summary warrant need to be amended? If I have 
£500 of council tax debt, if you add another £100 
to that—which is probably what it would be in my 
constituency—that is 20 per cent on top of what I 
am already paying. We could set out the summary 
warrant in a clearer format and make people 
aware that it is an intimation of court action and 
not just another council tax bill. 

David Mair: In our submission prior to the bill, 
we said that as long as some sort of letter was 
sent out, the process might work. We find in our 
council that if people look at a letter from our 
financial services department, they see it as just 
another letter from financial services. If the letter is 
from the solicitor to the council, it has more of an 
impact. On the specific category of won’t pays 
rather than can’t pays, we could probably serve a 
letter like that and it would have as much effect as, 
if not more effect than, a charge for payment. 

Susan McPhee: For us, the important thing 
about the charge is that it will allow clients with no 
income and no assets to be apparently insolvent 
and to be sequestrated, if their debts are £1,500. 
That is not the case at the moment—they have to 
sit and wait. That is one of the reasons why we are 
so in favour of the charge—it will give people 
access to sequestration. 

Christine May: On balance, would you say that, 
overall, the proposals in the bill are an 
improvement on the present situation or do they 
make it worse?

Susan McPhee: They are an improvement. 
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Brenda Tamburrini: I agree. 

Rob Beattie: Overall, it will not make much 
difference to the won’t pays; for the can’t pays, it 
will improve their situation. 

Christine May: What do the local authorities 
think?

Dawson Lamont: With the exception of the 
service of a charge, which I see as a bit of a 
retrograde step, the bill is a definite improvement. 
It introduces protections for the debtor at the same 
time as maintaining the capability of payment to 
the creditors. 

David Mair: I agree with Dawson Lamont.

Lesley Pryde: Another point is that it is possible 
that people will be given a chance to make time to 
pay applications under summary warrant. That is 
not really a forward step, but on the whole the bill 
is an improvement on the current state of affairs. 

The Convener: Thank you for your written and 
oral evidence. That was extremely helpful. There 
still seem to be a lot of unanswered questions that 
need to be resolved at stage 2. We may want to 
flag those up in our stage 1 report. I am sure that 
the clerks and Nicholas Grier will have taken note 
of them. 

Christine May: The convener will recall that the 
bill team came in to give us an informal briefing 
prior to our consideration of the bill. Is it worth 
asking for another short, informal briefing now that 
the bill team has had the opportunity to consider 
the evidence that we have taken?

The Convener: That is a good suggestion. Are 
members happy with it?

Members indicated agreement. 

The Convener: Okay. We will try to arrange 
that, bearing in mind the timetable for the 
committee’s consideration of the bill.
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SUBMISSION FROM INSTITUTE OF REVENUE, RATING AND VALUATION 
(SCOTTISH ASSOCIATION)

A submission was requested on behalf of the IRRV covering the following areas:

1. Background information on IRRV (Institute of Revenues, Rating and Valuation)

2. Views of IRRV on the proposals in the bill, specifically in relation to:

a) Part 13 – Amendments to Debt Arrangement Scheme and 
b) Part 15 – Disclosure of Information

3. Do IRRV feel that these are a positive or negative development in terms of the work 
of our members?

4. Highlight any amendments that IRRV feel could be made to the bill to improve it. 

5. Potential consequences of this legislation which, from IRRV professional experience, 
we feel the Committee should be aware of. 

1 - Background information on IRRV (Institute of Revenues, Rating and Valuation)

With over 5,000 members, the IRRV is the largest professional institution operating in 
the field of revenues, benefits and valuation. 

The Institute’s main aim is to support its members’ professional and personal 
development and the sharing of best practice. We keep our members informed of 
current issues through our magazines and publications and a comprehensive web-site. 

IRRV qualifications and Continuing Professional Development scheme are designed to 
meet the needs of members at every stage of their careers and our conferences and 
meetings offer opportunities for networking with other professionals from the UK and 
overseas.

Every year hundreds of students sit IRRV examinations. Those who are successful join 
the thousands of IRRV-qualified professionals currently working in local authorities and 
public and private sector valuation.

A thriving network of Associations is one of the IRRV’s main strengths. The Institute’s 
Scottish Association is one of the most active, organising a programme of professional 
and social activities in Scotland and providing the opportunity for all members to 
become more involved in the work of the Institute.

The Scottish Association hosts an Annual Conference covering all aspects of revenues,
benefits and valuation, as well as a comprehensive programme of other Seminars, 
training events, Forum meetings and other development opportunities. These events 
hosted by the IRRV Scottish Association are well attended and supported by 
practitioners from Scotland.
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2 - Views of IRRV on the proposals in the bill

a) PART 13 – AMENDMENTS OF THE DEBT ARRANGEMENT AND ATTACHMENT 
(SCOTLAND) ACT 2002

The Institute welcomes the proposals outlined in the Bill, acknowledging that they are 
mainly minor in nature and include no significant changes to the current process. 

It is felt however, that whilst the proposed amendments are welcome, it is anticipated 
that they will do little to address the lack of take-up of the scheme overall and that 
further measures may be required, if this problem is to be addressed. 

The introduction of electronic signatures in particular is welcomed, making use of 
technology available and already utilised in other areas of work.  

b) PART 15 – DISCLOSURE OF INFORMATION

The Institute is also pleased to see the proposals to allow introduction of provisions to 
grant power to the courts to make an information disclosure order requiring disclosure of 
information on the debtor by third parties, and to release that information to the creditor. 

This would undoubtedly prove useful in obtaining information where the debtor fails to 
disclose upon request and would provide authorities with the information they need to 
make an informed choice about their course of action. In addition, it would make it 
harder for debtors wilfully trying to avoid paying their debts. 

3 - Do IRRV feel that these are a positive or negative development in terms of the 
work of our members?

The Institute believes that the proposals in the Bill are a positive development and 
would have a positive impact in terms of the work of our members. As noted previously 
however, it is anticipated that the impact of the proposals would be minor. 

Any process to obtain information from a third party would need to be administratively 
efficient and not costly in order to be of benefit to local authorities. 

4 - Highlight any amendments that IRRV feel could be made to the bill to improve 
it.

The real issue for our members is that the take-up of the scheme to date is very low so 
most authorities are yet to see any real benefit from the introduction of the Debt 
Arrangement Scheme at all. Having canvassed opinions from contacts in all Scottish 
Local Authorities, the majority of responses confirmed that they had little or no direct 
experience of debtors who had entered into the scheme. 

The reason for this would appear to be mainly due to the lack of Accredited Money 
Advisors in many areas. 
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Whilst it is acknowledged that funding was available to introduce this facility, this 
funding was cash limited and it would appear that there is still a shortage of adequately 
trained officers. Some Local Authorities are providing the service, whilst others have 
opted to pass the funding to CAB or elsewhere. Whatever is happening, there appears 
to be a problem in achieving the end result. 

The process to go through an Accredited Money Advisor appears to be an 
unnecessarily elongated process. It is questioned whether it really necessary for the 
advisor to be accredited, or whether in fact consideration could be given to Local 
Authority or CAB debt advisors, with a wealth of experience, being permitted to offer 
advice. 

No amendment has been proposed to address the fact that a debtor with multiple debts 
owed to a single creditor can enter a DAS on that basis. The view of the Institute is that 
the intention of the scheme was for debtors with debts owed to multiple creditors and 
that this would be the preferred position. 

5 - Potential consequences of this legislation which, from IRRV professional 
experience, we feel the Committee should be aware of.

The main concern is that the proposals do nothing to address the main issue i.e. the 
lack of take-up, despite the significant costs which have been incurred in the 
introduction of the scheme. Unless action is taken to increase the number of Accredited 
Money Advisors, the success of the scheme will always be limited.  

The Institute is of the view that part of the reason for the low take-up is also as a result 
of the huge number of successful payment plans, which are negotiated, administered 
and monitored by local authority staff. Although a proportion of repayment plans fail, the 
vast majority are successful and result in collection of outstanding sums. 
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SUBMISSION FROM MONEY ADVICE SCOTLAND (2) 

ORAL EVIDENCE TO THE ENTERPRISE AND CULTURE COMMITTEE ON THE 
BANKRUPTCY AND DILIGENCE BILL AT THE HEARING ON 24 JANUARY 2006 

I refer to the above and the evidence given in particular by Anne Bryce of the Institute 
of Chartered Accountants in Scotland with regard to her assertions regarding the 
competence and training of money advisers. 

I thought it would be helpful to outline precisely what Money Advice Scotland’s role 
is within the Debt Arrangement Scheme, and to highlight what levels of training and 
competence is required before money advisers can become certificated and 
ultimately approved.

Money Advice Scotland together with Citizens Advice Scotland provides the training 
and the certification of the money advisers, under the partnership of MATRICS. For 
your information, before being certificated an adviser has to be already operating at 
“skilled level” of money advice standards and attend a 2 day training course 
specifically on the Debt Arrangement Scheme, certification and approval. Advisers 
have to prove competence in money advice at that level through the provision of 6 
cases which are assessed against criteria within a certification toolkit (a copy of 
which is enclosed for your information), and further 6 monthly spot checks within 
the agency itself take place throughout the period of approval, which is presently 2 
years. Currently an Assessor is spending a day within an agency checking the cases 
and ensuring that ongoing case work matches the levels of competence set by the 
certificating body MATRICS. 

The agency itself when putting advisers forward for certification, have to sign a Code 
of Practice, a copy of which is also enclosed for your information.  

Furthermore, the advisers once certificated have to apply to the DAS Administrator 
(Accountant in Bankruptcy) who conducts fitness checks including a Disclosure 
Scotland check. As an organisation we would refute any notion that the individuals 
concerned are   unqualified and unregulated, as is asserted in evidence. To say that 
the work would undertaken by unqualified and less regulated personnel, given the 
training and competence which has to be achieved, and which is tested/assessed by 
competent individuals, is both inaccurate and undermines the work which is 
being done by Money Advice Scotland and its partner Citizens Advice 
Scotland. Money Advice Scotland has been trail blazing the raising of standards in 
money advice, and is currently working towards being an Institute of Money Advice. 
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I also wish to bring to the Committee’s attention further comment made by Anne 
Bryce “ The system (DAS) has been a bit of a disappointment, given the money that 
was thrown into it to train money advisers – apparently £5million has been spent, 
and there is an ongoing cost of £2million to £3million. It is an expensive beast”. She 
also mentioned the lack of numbers of individuals entering the scheme. Like any new 
legislation it takes time to bed down, and you only have to look at the experience of 
both the Bankruptcy (Scotland) Act 1985, and 1993 Act (as amended) to understand 
that things don’t happen overnight. 

I would ask that you make the committee aware that the figures she quoted in fact do
not relate at all to the costs of training of money advisers, rather more likely to 
the funding of advice services in the field, which have over the past few years 
received sums of money similar to those quoted by Anne Bryce. MATRICS provides 
the training for money advisers across Scotland, and provides other resources such 
as consultancy, and a recent publication “A Guide to Money Advice” which is used to 
underpin good and best practice in money advice.  Indeed Money Advice Scotland 
produces its own Good Practice Guide, on which the MATRICS Code of Practice has 
been based, as the framework for the DAS Certification Scheme. 

I would ask that you bring this information to your Committee in order to inform them 
accordingly, as we are very concerned that such inaccurate information coming 
before a very persuasive Parliamentary Committee is damaging to our profession 
and we would ask that the record be put straight as far as the Committee’s 
knowledge of our sector is concerned. 

Yvonne Gallacher, Chief Executive 
Money Advice Scotland 

The following documents were alsoreceived: 
Das certification Toolkit December 2005 
Matrics Code pf Practice (Version 2) 
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SUBMISSION FROM MONEY ADVICE SCOTLAND 3

DAS CERTIFICATION
TOOLKIT

December 2005 

1 Introduction

1.1 This DAS Certification Toolkit aims to lead prospective accredited 
money advisers through the certification process.

1.2    Advisers should be aware that application should be made to
Disclosure Scotland to have a basic check done as soon as possible.  

This is to allow enough time to have this completed before the adviser 
applies for approval.

1.3  Contacts for further information are:
For CABx : 
Pauline McGowan
0131 550 1066
Pauline.macgowan@cas.org.uk
For other agencies:
Mary Gray 
0141 572 0237
m.gray@moneyadvicescotland.org.uk

1.4 Prospective Approved Advisers should note that the information 
contained in the Toolkit is current at the date on the front cover.  Prior to 
submitting cases, it is advisable to check the following websites for up to 
date information, and copies of relevant DAS forms.  
www.moneyscotland.org.uk;
www.moneyadvicescotland.org.uk; www.cas.org.uk.

2 Contents

2.1 DAS Certification & Approval Overview 

This is a flowchart giving an overview of the key stages of the certification and 
approval process. This flowchart includes information on: 

How to apply for certification
The contact at MATRICS for the submission of cases for assessment
The possible outcomes of case assessment
Information on re-certification and spot checks 

N.B. This form does not go into detail about cases to be submitted. This 
information is given in the DAS Case Assessment Overview.
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2.2 Case Assessment Overview 

This is a step-by-step process for submitting cases to MATRICS. It includes 
information on:

2.2.1 - The number and types of cases the advisers should submit for                    
assessment
2.2.2 - How to submit the cases to MATRICS

2.2.3 - Possible outcomes of the assessment process cases.
2.2.4 -The Appeals Process

2.3 Post Certification

This will give details of the next stages in the process.  It includes
information on:

Applying to the DAS Administrator for approval
The procedure regarding spot checks.
The requirements of re-submission  

2.4 Certification - Sheet 1  

2.4.1 This is the sheet that will be used by the DAS assessor to assess the six 
cases submitted by advisers.  The criteria listed will enable the assessor to 
measure the adviser’s ability to carry out money advice according to the 
MATRICS code of practice.  They have been formatted for the Assessors 
convenience and do not necessarily reflect the order they should appear in 
the case record.  They have been set to determine that the adviser has 
demonstrated their understanding of how DAS fits into the toolkit of options 
available to a debtor.  This includes measuring their knowledge of:

The Debt Arrangement Scheme
The disadvantages and benefits of  Debt Payment Programmes
The options available to suit money advice clients’ circumstances
The adviser’s ability to carry out money advice according to the

        Scottish Executive Guidance and the MATRICS Code of Practice

2.5 DAS Certification - Sheet 2 

This second assessment sheet will be used by the MATRICS assessors 
to certify that the adviser can complete the administrative procedures 
involved in applying for a Debt Payment Programme.

N.B. DAS Certification Sheet 1 and DAS Certification Sheet 2 contain the 
criteria that assessors will be using when assessing cases for DAS 
certification.  Advisers should use them as a guide to check the 
suitability of their cases before submitting the cases to MATRICS.  It is 
important that attention is paid to the various headings, and care should 
be taken to include as much relevant detail as possible e.g. assets, 
health and cultural issues.
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2.6 Certification - Sheet 3

This sheet will be used by the assessor to give the adviser feedback on 
the cases they have submitted for assessment.

2.7 Certification - Sheet 4 
This sheet will be used by the assessor to give the adviser feedback on 
the cases they have submitted for spot checks.
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2.1 DAS Certification & Approval Overview

2.2 Case Assessment Overview

2.2  Case Assessment Overview

The aim of the case assessment element of the certification process is to 
determine the money adviser’s ability to:

Carry out money advice according to the Scottish Executive Guidance 
Complete the administrative procedures involved in applying for a DPP
Carry out money advice according to the Scottish Executive Guidance 
and the MATRICS Code of Practice

Adviser and agency complete certification application.
Agency sign up to Code of Practice and give consent
Manager and one other sign application (e.g. a member of 
management committee)
Adviser submits 6 cases to MATRICS (See flow chart for details
Cases need not be anonymised if they are submitted by post 
where a signature is required on receipt. 

CASES ASSESSED
There will be a follow up telephone interview with the assessor then -

3 POSSIBLE OUTCOMES

2. THREE OR MORE 
CASES PASS

Cases to be re-
submitted, or additional 
cases to be submitted, 
or peer review, where 
appropriate requested

The outcome should 
be discussed with 
the manager
See Appeal Process 
Section 2.4

3.  LESS THAN 
THREE CASES PASS
Re-attend DAS 
training before re-
submitting cases

See Appeal Process 
Section 2.4

1. ALL SIX 
CASES PASS
Certification 
achieved
The outcome 
should be 
discussed with the 
manager

Adviser attends DAS two day training and obtains 
application form

Apply to DAS Administrator for Approval
Use Form 1 and quote certification number
Include copy of Disclosure Scotland check certified by management
Include signed letter stating you do not fall into the exempt category

CERTIFICATION
Certification lasts for two years. At the end of the two year period the 
adviser must submit further cases for re-certification.  Details of this will be 
given at the final spot check
MATRICS and the DAS Administrator should be informed when 
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Understand how DAS fits into the toolkit of options available to a 
debtor.  This includes understanding:

o The Debt Arrangement Scheme
o The benefits of DAS and situations where it is not 

appropriate
o All the options available to suit money advice clients’ 

circumstances

2.2.1  The number and type of case advisers should submit for    
assessment:
A - One case which illustrates that DAS is not

B - One case which illustrates that DAS

a viable option for the     
debtor.

is

C - Four other cases which are representative of the agency/adviser’s 
typical caseload.

a viable option for the 
debtor.

A - The non-DAS case
This case should include more than two debts and be from the 
adviser’s own, or agency’s, caseload.  
The case record should explain clearly why the debtor’s circumstances 
indicate that the option chosen is the most viable option
The adviser may attach a covering note to the case record if they feel 
any part of the case record needs further explanation, or if the adviser 
would like to explain why DAS would not have been viable.
Please number notes on the covering letter, in order to make clear 
which part of the case record the further explanation is referring to.  
Then, ensure the corresponding number is written on the case record.

B - The DAS case
         When submitting this case, the adviser has the following options:

o Submit a case (including all relevant documentation) and attach a 
covering note to explain why DAS is a viable option for this client.  
This covering note may also be used to expand on any part of the 
case record, if the adviser feels more information would be 
required.  Again, the adviser must ensure that it is clear what part of 
the case record is being referred to on the covering note by cross-
referencing.

o Re-write the case record (using existing evidence) to indicate that 
the adviser is highlighting DAS as a viable option to the debtor. A 
covering note may be included as above.

OR

*The case must demonstrate the adviser’s ability to complete Forms 3, 
4, 5 (only one copy of Forms 4 & 5 need be included if a note is added, 
explaining every creditor would be sent a copy of these forms) 

For assessment purposes, it will be assumed that all creditors 
consent (or are deemed to have consented) to the proposed 
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Debt Payment Programme and therefore that the DAS 
Administrator approves the scheme.
With the DAS case, the adviser must demonstrate ability to 
apply for a DPP and knowledge of the adviser’s ongoing role 
within that process
The adviser must add all relevant information (including the 
repayment schedule **Form 3) to the case record, and complete 
the appropriate stages and forms in the application process.

C - Four other cases typical of adviser’s or agency’s caseload

Each case should have more than two debts
The cases should illustrate as broad a range of differing client 
circumstances as possible 
Each case record should detail the history of the case.
Each case should illustrate that the money advice process as detailed 
in the Scottish Executive Guidelines has been followed, especially that 
the client has been offered an appropriate range of options.

2.2.2. How to submit cases to MATRICS

Each adviser wishing to be certificated by MATRICS should 
complete the application form which is obtained at the DAS 
Certification training course.  The form requires the reference 
number of the training course, and a signature from the 
adviser’s manager.  Once completed, this should be sent to 
MATRICS for assessment.

The cases should be from the advisers own caseload. Personal 
details and account numbers need not be removed provided the 
cases are sent to MATRICS by post where a signature is 
required on receipt. The cases must also show the original case 
number. 

The assessor will then contact the adviser to arrange a short 
telephone interview to verify the adviser’s work.  Feedback will 
be given to the adviser using DAS Certification Sheet 3 

2.2.3   Possible outcomes of the assessment

o All six cases pass.  Certification achieved.  Any learning or 
training suggestions will be discussed with the adviser and 
checked at the first six month spot check.

o Three or more cases pass. The adviser can either amend 
and re-submit those cases, or submit new cases, or if the 
adviser is dissatisfied with the decision they can ask for a 
peer review.  Any learning or training needs will be discussed 
with the adviser and checked at the first six month spot 
check.

o Less than three cases pass. Re- attend DAS training 
before re-submitting cases.  The number of cases failed 
should be re-submitted, unless the DAS assessor feels that it 
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is necessary to re-submit all six cases.   Any learning or 
training needs will be discussed with the adviser and 
checked at the first six month spot check.

The adviser should discuss the outcome of assessment 
with their manager.

N.B. MATRICS reserve the right to bring any issues or concerns with 
advisers’ cases, or any unresolved training needs to the attention of the 

agency manager, after the first spot check

2.2.4 The Appeals Procedure for the MATRICS certification scheme

In order to ensure fairness and confidence in the certification scheme 
provided by MATRICS (a partnership between Money Advice Scotland and 
Citizens Advice Scotland), an appeals procedure has been set up. All money 
advisers who have submitted cases for assessment and who consider the 
assessment to be incorrect or accurate, or unfair, may invoke the appeals 
procedure.

The stages of the appeals procedure are as follows:-

1. Where a Money Adviser wishes to challenge the decision made by the    
MATRICS Approved Assessor, (Assessor 1) they can invoke stage 1 of 
the procedure requesting that their case(s) be peer reviewed by a 
MATRICS Approved Assessor not involved in the original assessment
(Assessor 2). 

2. If Assessor 2 does not agree with the Assessor 1 then the case(s) will 
be forwarded to an independent assessor appointed by MATRICS, 
who is reputable, and has substantive knowledge, skills and expertise 
in money advice as well as assessment of casework. The external 
assessor is the final arbiter.  There is no further appeal from this 
decision.

3. If however, Assessor 2 agrees with Assessor 1 but, the money adviser 
remains dis-satisfied with the outcome, the money adviser themselves 
can request that a further assessment is done of the case(s) by the 
independent assessor mentioned above.  Again the external 
assessor is the final arbiter.

355



Page 8 of 21

Flow chart of above process

Adviser submits cases for assessment

Adviser disagrees with Assessor 1's decision
Adviser can ask to have cases peer reviewed by Assessor 2

One of two outcomes will apply

      
Assessor 1 disagrees with Assessor 2        Assessor 1 agrees with 
                                                                      Assessor 2

Case referred to independent assessor            Adviser requests
for assessment               cases be referred to   

                                  independent assessor

Decision is final Decision is final 

2.3  Post Certification

Once certification has been achieved, the successful adviser will be 
given a certification number.  The number will be required when 
completing Form 1 (application for approval).  This should be sent to 
the Scottish Executive with a copy of the Disclosure Scotland basic 
check which has been certified by the agency manager, and letter 
signed by the adviser confirming that they do not fall into any of the 
categories of people who are exempt from becoming an Approved 
Adviser.
Certification lasts for two years.  During that time, advisers will be 
subject to six monthly spot checks.  The first spot check will be 
carried out within the adviser’s workplace, and the DAS Assessor 
will contact the adviser to arrange a mutually suitable time.  During the 
visit the Assessor will select three cases from the adviser’s normal 
caseload: one case to reflect the most common type within that 
agency; one to reflect the least common type within the agency; and 
one case chosen at random.  At that visit the Assessor will check that 
any training needs highlighted during the initial certification process 
have been met.  Subsequent six monthly checks will comprise of the 
adviser choosing and submitting cases for checking. 
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FLOW CHART FOR SUBMITTING CASES FOR CERTIFICATION

2.4 Certification Sheet 1
This will be used by assessors to assess your cases

6 CASES MUST BE SUBMITTED FROM 
ADVISERS/AGENCIES CASELOAD

Four other 
cases

Submit case records (and a covering note for DAS case). Covering 
notes may also be submitted for other cases.  They should always be 
cross-referenced to the  relevant part of case notes, and should have 
the case number and the adviser’s name 
The application form should be completed and submitted with the 
cases  
The adviser also may refer to DAS certification Sheets 1 & 2 (Pages 
11-17) before submitting cases.  These will assist the adviser to 
understand how their cases will be assessed, and the cases can be 
mapped against the criteria.  Alternatively they can consult a 
certificated adviser for guidance.  They must not be a DAS assessor. 
*’Viable’ option means that DAS would have been a suitable option
based on the information gathered; it would also be a realistic option
based on the clients circumstances.

One DAS case One non-DAS
case

FOLLOW UP TELEPHONE INTERVIEW WITH ASSESSOR
IN THE FIRST INSTANCE

Explain 
why DAS 
viable* 
option

Complete 
the case 
record 
including 
all DPP 
discussion
s/actions

Complete 
all 

relevant 
forms and 
apply for a 

DPP on 
behalf of 

the debtor
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(NB The criteria are not necessarily printed in the order they should appear in 
the case record)

Name/Training 
number

Case No.

Criteria Guidelines Comments Key
1.  
CASE RECORDING 
& MANAGEMENT

Accurate updated records of all work
All contacts with debtors & creditors 
noted
Detailed records of advice, information 
& options given
Copies of correspondence***
Evidence that actions taken within 
necessary time periods
Letters of authority***
Signed authority***
Signed data protection***

2.
INFORMATION 
GATHERING

Personal (name, address, tel number, 
NI number)
Information about household including 
health, religion and cultural issues
Financial information & income 
verification (payslips/bank statement)
Verification of assets (including all 
heritable property, insurance policies 
etc)
Verification of all continuing liabilities

3.
DIAGNOSIS/
PRE-DAS 
ANALYSIS

Checked and noted relevant 
information sources*
Had regard to the Debt Counselling 
process in the DAS Guidance
Emergency action / crisis intervention 
identified and actioned eg application 
for TTPD/TTPO and time order
Appropriate remedies explored
Income maximisation
Minimise expenditure

4. 
CREDITOR 
DETAILS

Demonstrate that sufficient creditor 
information is available for the debtor 
to be offered full range of options.  
This could 
o Name of creditor 

include:

o Name of debt collector
o Account number(s)
o Address & Tel number(s)
o Principle debt
o Debt outstanding
o Interest rate
o Term
o Contractual payments
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o Any arrears
o Any charges that may be incurred
o Any payment protection
Priority & non-priority debts identified
Demonstrate that liability issues have 
been explored and client provided with 
options including going to Trading 
Standards
1st holding letter sent to advise of 
debtors inability to meet contractual 
obligations if applicable
Issues of concern raised and 
discussed with 
debtor

5. INCOME & 
EXPENDITURE –
FINANCIAL 
STATEMENT

Demonstrate that expenditure 
calculation has taken all household 
circumstances into demonstrate that 
expenditure calculation has taken all 
household circumstances into account 
Demonstrate that expenditure has 
been compared to BBA Trigger 
Figures or any other appropriate 
guidelines.  Where no guidelines used 
state why
Surplus income calculation done

6.  OPTIONS Client advised holistically on viable 
option(s)**, including consequences 
and limitations.  Options available may 
include:
o Excess income payments
o Token payments
o DAS
o Moratorium
o Trust deed / sequestration
o Extra judicial contracts of 

composition
o Mortgage to Rent
o Re-mortgage and referral to 

Independent Financial Adviser
o Write off
o Do nothing
Client made final informed choice

7. 
APPROPRIATENES
S & OUTCOME

Advice appropriate to client and client 
choice

Realistic sharing of responsibilities
Effective advice and outcome for 

client
Referral to other agencies 

/organisations

359



Page 12 of 21

Impact of missed issues
Interest frozen

8.  
ACTION PLAN

Roles & responsibilities agreed
What happens next agreed and noted
Appropriate intervention action taken 
e.g. court procedures
Time scales agreed and deadlines 
noted

*Adviser must list all information sources.  Examples will include:
Scottish Executive Guidance for DAS approved money advisers
Specific legislation e.g. Debtors (Scotland) Act 1987,  Consumer Credit 

Act 1974, quoting specific sections
BBA trigger figures or other source
MATRICS code of Practice
CAB Information System
Technical handbook - Guide to Money Advice , Gray, Benison, Gallacher 

with Barry and Willis, June 2005
** Adviser must list all options discussed.  The adviser must also state why 
one was chosen over the other options.
***Copies of correspondence need not be included if detailed in case record.  
One copy of standard holding letter, confidentiality, data protection, and 
authority forms can be included with a covering letter. 
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Certification Sheet 2 
attached

Overall pass/fail

Learning requirements 

Key
3 - Good: A good standard of performance.  
2 - Minimum acceptable: The basic approach is acceptable, but further 
training and/or learning is required
1 - Poor: There are significant faults in the approach taken and the action 
taken may make the clients circumstances worse.  Training and/or learning 
required urgently.
0 - Can’t tell.  There is not enough information or incomplete information

NA: Not applicable in this case

Guidelines

The adviser must not have more than 2 1’s in any case or the case will 
fail overall.

The adviser must gain at least a 2 in criteria 6 & 7 or the case will 
automatically fail. A 2 would highlight a training or learning need which will 
be checked at the first spot check; i.e. a realistic, viable option must have 
been selected and the outcome for the client must be appropriate and 
effective.

If the adviser does not gather enough information and the assessor cannot 
tell whether the correct option has been chosen, then the case will 
automatically fail.

When DAS certification sheet 2 is attached (DAS application) both sheets 
must pass overall for the case to pass the assessment
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2.5 Certification Sheet 2
Applying for a debt payment programme 

Name/Training 
number

Case No.

1. PREPARATION FOR AN APPLICATION

Criteria Guidelines Comments Key
1.1   
Check debtor 
eligibility

Adviser checked that Debtor
o Is habitually resident in 

Scotland
o Has more than one debt

Adviser confirmed that debtor: 
o Does not have a conjoined 

arrestment order
o Must not be party to a 

trust deed
o Must not be currently 

sequestrated
Adviser has confirmed the debtor 
is not subject to or bound by:

o A bankruptcy order
o A bankruptcy restrictions 

order
o A bankruptcy restrictions 

undertaking 

1.2 
Check debtor 
understanding 

Adviser has
o Checked that the debtor 

fully understands the 
implications of applying for 
a DPP

o Checked the viability of 
the chosen course of 
action

o Rechecked the financial 
information ensuring 
verification of income.

1.3
Negotiate with 
creditors 

Adviser must
o Prepare a full statement of 

debtors income & 
expenditure for each 
creditor

o Negotiate with creditors to 
ensure interest is frozen 
and will not be added at a 
later date

o Offer composition (if 
debtor is in a position to 
offer composition)

o Calculate an offer 
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payment
Pro-rata
Equal payments

o Check whether the 
Payments Distributor will 
accept both a DPP and 
ongoing liabilities.

1.4 
Propose the 
DPP
application to 
creditors

Adviser must
o Complete form 4 for each 

creditor
o Ensure all creditor details 

are correct and it is not a 
collection agency

Where it is a 
collection agency 
need details of the 
creditor

o Complete the form fully in 
particular section 11 

o Ensure the payment 
proposal is clear and 
includes the amount and 
when payments are made

o Ensure form sent by e-
mail or registered post

o Give creditors 21 days to 
respond from date given in 
section 13

For the purposes of assessment, we will assume that all creditors consent (or are 
deemed to have consented) to the DPP.  However, advisers must be aware of how 
different creditor responses would affect the appropriateness of applying to the DAS 
Administrator for a DPP.

2. THE APPLICATION

2.1
Advise the 
debtor of 
creditor 
response

The adviser has
o Informed the debtor of the 

creditor response
o Advised the debtor on the 

realistic chance of
approval

2.2
Application 
to the DAS 
administrator

Adviser has made application 
using form 3 either:

o Electronically via the DAS 
website or encrypted mail 
(MACS).  The adviser 
must retain a signed and 
dated copy.
Or

o Using a paper form: the 
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signed and dated original 
must be retained by the 
money adviser

3. APPROVAL OF A DPP

3.
Upon 
receiving 
notification 
of approval 
of a DPP

The adviser must notify all parties 
including:

o The debtor
o Each creditor, using form 

5
o The debtor’s employer, if 

payments are through
earnings arrestment using 
form 6

o The payment distributor
Payment must be made by an 
approved method

pass/fail

Learning requirements 

Key
3 - Good: A good standard of performance.  
2 - Minimum acceptable: The basic approach is acceptable, but further 
training and/or learning is required
1 - Poor: There are significant faults in the approach taken and the action 
taken may make the clients circumstances worse.  Training and/or learning 
required urgently.
0 - Can’t tell.  There is not enough information or incomplete information

NA: Not applicable in this case
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MATRICS DRAFT CODE OF PRACTICE (September 2004)

A Code of Practice for Money Advice Organisations with Approved Money Advisers 
(hereafter referred to as DAS Service Providers) under the Debt Arrangement and 
Attachment (Scotland) Act 2002 and subsequent Regulations

THE OUTLINE

This Code of Practice provides an operational quality assurance framework, particularly, but 
not solely, for organisations intending to provide the services of an Approved Money Adviser.  

The Code recognises that advisers are operating in a variety of organisations, and contexts, 
and that the organisations prescribe the tasks they will, and will not carry out, and the 
manner in which these tasks will be completed.  

DAS Service providers will be expected to adhere closely to this Code, in particular, to those 
aspects that directly relate to the administration of the Debt Arrangement Scheme. 

The Code of Good Practice covers the relationships between the Approved Money Adviser 
and:

1. The DAS Service Provider
2. The Client (debtor)
3. The Creditor
4. The DAS Administrator
5. The Payments Distributor

The Code also aims to offer all parties a clear ethical framework within which to operate.
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1. THE APPROVED MONEY ADVISER AND THE DAS SERVICE PROVIDER

The DAS Service Provider will ensure that the service provided by the Approved 
Money Adviser is:

1.1 Impartial, independent, confidential and free to the client at the point of delivery

1.2 Non-discriminatory on the grounds of gender marriage, race, colour,  ethnic or national 
origin, disability, age, sexual orientation or religion, except where a service exists 
specifically to meet the needs of a particular client group.

The DAS Service Provider will ensure that the Approved Money Adviser is working 
within a legal, safe and supportive environment by ensuring that the agency:

1.3 Is licensed by the Office of Fair Trading under category D to provide a debt 
counselling/debt adjustment service, unless exempt, and takes cognisance of the 
OFT’s Debt Management Guidance.

1.4       Has adequate current professional indemnity and public liability insurance in place.

1.5 Processes all data held in line with Data Protection and Freedom of Information 
legislation as appropriate, and has a procedure in place to ensure that  the client is 
asked whether they have any objections to their data being processed etc, and that 
Copyright law is adhered to. In addition, where required for the purposes of ensuring a 
credible and robust system of certification of Money Advisers, to ask clients’ 
permission for their anonymous case details to be used in respect of that certification 
process. 

             
1.6 Complies with all Health & Safety, Equal Opportunities and Human Rights legislation.

1.7 Recognises that money advisers can operate in a stressful environment and ensures 
that appropriate support is provided to assist the money adviser to deal with such 
stress. 

1.8 Provides a system of review of cases by someone other than the Approved Money 
Adviser, which is conducted on a regular basis.

1.9 Provides support for those Money Advisers, who, where applying for certification have 
not met the competences requirements set by MATRICS, or where an adviser had 
their application revoked on the basis of not being a “fit and proper person” 

1.10 Provides policies and procedures in respect of point 1.9

1.11 Provides access to training and gives support for ongoing learning, and personal 
development of the Approved Money Adviser.
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The DAS Service Provider will demonstrate that they have:

1.12 A system of feedback and a complaints procedure in place and that all service users 
are made aware of the process.

1.13 Quality Assurance monitoring systems in place.

To ensure good practice, the DAS Service Provider will:

1.14 Be aware of the content of the Scottish Executive's DAS Guidance for Money 
Advisers. Although the Guidance is not prescriptive, it does describe accepted good 
practice, and the DAS Service Provider and the Approved Money Adviser, in 
particular, should have regard to its contents.

1.15 Provide Approved Money Advisers with a written statement of the roles and 
responsibilities of both the client and the Adviser.  This should specify the conditions 
where the Adviser could withdraw their services.  The terms of this statement should 
also be put in a form that can be given to the client.

1.16 Ensure that where an Approved Money Adviser is working on a  Debt Payment 
Programme (DPP), procedures are in place to ensure that the  Adviser is allocated the 
time and resources to fulfil their statutory role, including adequate administrative 
support, appropriate legislation and Guidance, and other financial and human 
resources.

1.17 Ensure that adequate up-to-date Information Technology is available to the Approved 
Money Adviser in respect of processing applications for Debt Payment Programmes. 
Where IT is not accessible to the Adviser then every effort should be made to assist 
them in order to satisfy the requirements of the legislation, through the provision of 
paper copies of applications for DPP applications.

1.18 Ensure that where any money adviser, and in particular an Approved Money Adviser, 
is dealing with time-sensitive legal issues, procedures are in place to ensure that they 
have the time and resources to deal with those issues. In addition,  ensure that 
adequate systems, and staffing cover are in place to take account of annual leave, 
sickness and other absences.

1.19 Ensure that where an Approved Money Adviser, for any reason, ceases  to  perform 
their statutory functions, the DAS Service Provider will attempt to find an alternative 
Approved Money Adviser and provide written notice to the DAS Administrator relating 
to the changes, taking cognisance of the duties of the client (debtor) and the Approved  
Money Adviser respectively in this regard - Regs. 7 & 9 refer. The DAS Service 
Provider will assist the client to provide the required written notice to the DAS 
Administrator where help is needed.

1.20 Ensure that where a DAS Service Provider no longer wishes, or is able to provide the 
services of an Approved Money Adviser that they advise the DAS Administrator 
accordingly - see also 1.19 above. 

1.21 Ensure that all issues relating to the provision of new cases for certification as part of 
the approval process are dealt with appropriately and on time, in order to meet the 
requirements of MATRICS and the DAS Administrator.
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To avoid misunderstandings, the DAS Service Provider should:

1.22 Come to a written agreement with the Approved Money Adviser to:

Deal with the implications of the statutory requirements of the DAS and
provide a protocol for informing the DAS Administrator and/or MATRICS, as 
appropriate, about any issues that could affect the Money Adviser’s approval, such as 
revocation or suspension.

1.23 Ensure that there is a procedure in place to obtain a signed statement from the client, 
in cases where there are major legal implications to an action, such as assisting a 
client with a Debtors Petition for Bankruptcy or entering a  DPP indicating:

that all relevant alternative options  have been reviewed,

AND

that the client understands the possible implications of their actions in relation to 
signing a Trust Deed, obtaining credit, housing, assets, employment, and in the case 
of Bankruptcy possible exclusion from particular activities e.g. becoming an MP, 
Councillor or member of a school board.

2. THE APPROVED ADVISER AND THE CLIENT (DEBTOR)

The Adviser, and in particular the Approved Money Adviser, will:

2.1 Provide the client with details of the type and level of the service that is provided, 
and the boundaries of that service.

2.2 Offer the client the full range of options according to their individual circumstances, 
including a Debt Payment Programme (DPP) where appropriate.

2.3 Provide impartial advice and not seek to favour any particular creditor or group of 
creditors. 

2.4 Explain clearly the consequences of non-payment in general, and in particular, 
through the DPP, and that applications can be made for a variation in respect of a 
change in circumstances.

2.5 Be non-judgmental, and give advice and assistance in good faith regardless of how 
debts have arisen.

2.6 Not knowingly aid or abet the commencement or continuance of fraudulent activity 
by a client, taking cognisance of current legislation and their organisation’s protocol 
in this regard.

2.7 Ensure that priorities in dealing with debts are those of the informed choice of the 
client, not those of the adviser. 
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2.8 Reserve the right to withdraw their service from any client who wishes to pursue 
courses of action which could be detrimental to the credibility of the organisation and 
advise of the consequences of such courses of action.

2.9 Attempt to empower the client to take control of his or her own financial affairs and 
avoid unnecessary dependency upon the adviser.

2.10 Explain to the client the requirement for them  to provide information when requested 
to do so, with regard to the DAS.

2.11 Give the client information on paying ongoing liabilities through a DPP and     explain 
the costs that may be involved in administering those debts.

2.12 Record clearly all issues relating to the DPP in the client’ case record, including such 
issues as what conditions the DAS Administrator may apply to a DPP.

2.13 Develop and agree a course of action, which clearly specifies methods, timescales 
and responsibilities for delivering the client’s requirements, and record this plan 
clearly in the client’s case record.

2.14 Identify appropriate opportunities, including those prescribed by the DAS, to 
communicate on a regular basis with the client and record details of the outcome of 
these communications in the client’s case record, in accordance with the 
organisation’s recording system.

2.15 Review a DPP in every sixth month of operation, making contact with the client as 
appropriate.

2.16 Advise of the level of support and advocacy available, and where no support is 
available in respect of lay representation as it relates to a DPP.

2.17 Carry out action in line with service delivery standards, and in particular the Scottish 
Executive’s DAS Guidance for Money Advisers.

2.18 Plan the effective implementation of referral, where issues fall beyond the 
boundaries of their service, with the permission of the client, for example, where the 
agency does not provide a lay representation service. 

2.19 Ensure that all correspondence is written in plain English to the greatest extent 
permitted by legal formalities.
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3 THE APPROVED ADVISER AND THE CREDITOR

The service provider offers the creditor the following assurances: -

The adviser, and in particular, the Approved Money Adviser will:

3.1 Treat all creditors impartially and fairly at all times and will not seek to give any 
creditor priority over any other in a similar position.

3.2 Supply written authority, from the client, when requested, in line with data protection 
legislation.

3.3 Undertake to inform the creditor of all relevant facts; in line with relevant legislation, 
Scottish Executive’s DAS Guidance for Money Advisers and Service delivery 
standards.

3.4 Not discuss opinions or judgments, of client’s behaviour or circumstances, with 
creditors.

3.5    Carry out all agreed actions in line with service delivery standards.

3.6 Maintain regular contact with the client and where the client’s financial 
circumstances have changed, offer to draw up a revised action plan with them, and 
where appropriate offer to complete a Variation of the DPP.

3.7 Undertake to write to creditors and request that interest be frozen in terms of any 
DPP.

4 THE APPROVED MONEY ADVISER AND THE DAS ADMINISTRATOR 

The approved money adviser will:

4.1 Ensure that they comply with any Guidance laid down by the DAS Administrator   

4.2 Ensure that requests for information are dealt with timeously, or where there are 
issues with regard to the supply of information that these issues are made known to 
the DAS Administrator without delay.

5. THE APPROVED MONEY ADVISER AND THE PAYMENTS DISTRIBUTOR

     The Approved Money Adviser will:

5.1 Supply information on request to the Payments Distributor.
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APPENDICES

The following forms are to be used by Approved Money Advisers as part of their Good 
Practice. Additional letters and forms are currently under development and will be made 
available at a later date.

Reference should also be made to Money Advice Scotland’s Good Practice Guide (or 
equivalent), for forms and letters relating to cases which are not necessarily suitable for a 
Debt Payment Programme, under the Debt Arrangement Scheme Regulations.
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GUIDELINES FOR CLIENTS USING THE

MONEY ADVICE SERVICE

We will:

· Assess your income and advise, where appropriate, how this may be increased (e.g. 
claiming benefits)

· Compile a financial statement showing income, essential expenditure and a list of 
creditors and balances. This will show if you have any income available with which to 
make offers

· Discuss with you, all of the options available to resolve your difficulties; pointing out 
the ‘pros and cons’ of each option

· Help you to decide which option might be best for you
· Keep you informed of the progress we are making in your case by contacting you on 

a regular basis
· Refer you on to other appropriate organisations with your permission
· Maintain confidentiality at all times, only taking action after discussing it with you first
· Hold all information kept on computer in line with our Data Protection policy (i.e. use 

secure passwords and only retain information which is necessary to assist you)
· Be non-judgmental. It does not matter to us how or why you are experiencing 

difficulties. All clients will be offered the same, impartial service
· Reserve the right to withdraw our services if you do not maintain contact, or if you 

wish to pursue a course of action to which we do not wish to become party (we will 
advise you of the consequences of such action)

· Not discriminate between clients on grounds of race, gender, religion, disability, 
sexual orientation or age

We would like you to:

· Attend any appointments arranged, or let us know in advance if you are unable to 
attend. If you miss more than two appointments without letting us know, we may 
assume that you no longer need help and close your case.

· Supply all of the relevant details of your circumstances, including all income and 
outgoings (payslips should be shown). We need this information in order to ensure 
we give you correct advice

· Keep us informed of any change in your circumstances or difficulties in making any 
agreed repayments

· Not enter into separate arrangements with your creditors and not take out any further 
credit

· Not approach another money advice service while asking us to act on your behalf. 
Similarly if another money advice agency is helping you, we would not be able to 
assist you until you had ceased contact with them. Creditors will not deal with two 
agencies acting on your behalf at the same time
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INITIAL CONTACT SHEET

Date Ref. no. Adviser Ref. By

CLIENT  Mr Mrs Ms PARTNER Mr Mrs Ms
Surname Surname
First Name First Name
Address Address
Postcode Postcode
Tel. No. Tel. No.
Email address Mobile No.
D.O.B. D.O.B
N.I. No. N.I. No.
Capital:
(For benefit calculation purposes)

Capital

Health Problems/Special Requirements (give details)

DEPENDANTS  DETAILS EMPLOYMENT STATUS CLIENT
Name Relationship Age Employed Unemployed Other

Part-time Self-employed

PARTNER 
Employed Unemployed Other
Part-time Self-employed

NON-DEPENDANTS  DETAILS PENSIONS
State pension 
Partner pension
Works pension 
Private/Stakeholder
HOUSING

RESIDENT in UK for last 26 weeks      Y/N Council Tenant Owner Occupier
Private Tenant No Householder
Housing Assoc. Homeless
Length of Tenancy/Ownership (years)

Summary of Presenting Problem:
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PERSONAL BUDGET
Name: Address:
Number of people in 
household

Case No.

ESSENTIAL EXPENDITURE Weekly/Monthly INCOME Weekly/Monthly
Mortgage Wages/Salary
Mortgage arrears Child Benefit
Secured loan Tax Credit
Secured loan arrears Jobseekers Allowance
Rent Incapacity Benefit
Rent arrears Income Support
Council Tax State Pension
Council Tax arrears Work Pension
Building/Contents Insurance Maintenance
Life/Endowment Insurance Non-dependant 

contribution
Pension contributions Other
Maintenance/Child Support TOTAL INCOME
Gas UNSECURED CREDITORS
Gas arrears Creditor Balance Repayment
Electricity
Electricity arrears
Other fuel e.g. oil, coal etc
Telephone
Telephone arrears
Internet payment
Food and Housekeeping
Clothing 
Children expenses/school 
meals
Regular prescriptions
Health payment –
dental/glasses
TV rental/satellite/video
TV licence
Fines
Hire Purchase Agreement
Pets/vet costs/insurance
Social Fund Loan payment
Student Loan payment
Travel expenses
Road Tax
Car Insurance
Petrol/Diesel
Administration Fees for DPP
*Other
TOTAL EXPENDITURE     

* Please insert type of 
expenditure
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ORGANISATIONS ADDRESS / LOGO AND REF.  NO.

DETAILS OF CLIENT ACCOUNT

CREDITOR NAME:

ACCOUNT NUMBER:

CLIENT NAME:

CLIENT ADDRESS:

INFORMATION REQUIRED

Type of  Contract

Contract Date

Amount Borrowed (if appropriate)
Duration of  Agreement (eg 48 x 
£120)
Date of First Payment

Date Final Payment Due

Payment Protection Insurance Yes            No    

Arrears (Date and Amount)

Default Letter Issued Yes            No    If YES When?
Are arrears currently subject to any  
recovery  action
Amount/frequency of contractual 
payments
Amount of agreed payments

Creditor Signature:

Date:
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OPTIONS SHEET

Client Name: Ref. No.

Date when options discussed:

Option Indicators Discussed Chosen

Pro Rata

Disposable income; terms of 
repayment (if over 3 years other 
option may be more suitable); 
client’s desire to repay debt.  
Worry about loss of assets (e.g. 
house)

Token Payments

Little or no disposable income; 
client wants to pay ‘something’; 
knowledge of creditors (e.g. 
creditor known not to accept 
‘holds’)

Moratorium

No disposable income or deficit; 
need to see some prospect of
repayment in future; client doesn’t 
want to take more ‘drastic’ step of 
sequestration.’

Trust Deed

Disposable income/assets; 
enough to cover trustee’s full fee 
and partial repayment of creditors; 
pro rata would take longer than 3 
years

Sequestration

No/little prospect of repaying debt 
now and little future prospect due 
to age, health, other.  Desire to 
have closure of debt situation –
e.g. due to client’s emotional state, 
possible loss of assets (e.g. 
house, car); effect on employment.

Write Off

Ill health – mental or physical and 
little prospect of improving 
situation; last resort and it is 
unlikely creditors will agree unless 
in exceptional circumstances.

Debt Arrangement 
Scheme (DPP)

Must have surplus income; unable 
to settle due debts on payment 
dates; homeowner (but not 
exclusively); have secured loans; 
must be willing to sell non-
essential assets

Other
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CONFIDENTIALITY POLICY/
AUTHORISATION TO HOLD INFORMATION

The                         Advice Service will ensure that any information about our clients’ financial 
circumstances is treated in a confidential manner.  We aim to:

Ensure that any meetings with clients are held in a private interview room, or in their own 
home in appropriate circumstances, if any other party is present (e.g. in relation to Health 
& Safety policies) their role will be clearly explained to the client.

Obtain written authorisation from clients to approach creditors or any other relevant third 
party.

Ensure that any documentation pertaining to clients is stored securely.

Discuss our clients’ financial circumstances only with relevant parties.

Inform the client, that if they disclose any criminal activity in relation to their financial 
affairs (e.g. fraud) we reserve the right to withdraw from the case unless full disclosure is 
or has been made to the party wronged.  In such circumstances the client is advised to 
take appropriate legal advice.

Destroy any paperwork relating to the case in accordance with Data Protection legislation.

Maintain computer records in a secure manner with restricted access in accordance with 
Data Protection legislation.

NOTES

Our duty of confidentiality extends to the financial affairs of our client.  Our staff  will not 
solicit any information from clients which is not relevant to the provision of money advice.  
Clients will be discouraged from volunteering information that is not relevant to his or her 
financial affairs.
If a client reveals information about the commission, or the intention to commit, any criminal 
act not connected with his or her financial affairs, the officer will be obliged to report the 
matter directly to the police or other appropriate agency. 

DATA PROTECTION ACT 1998
In order to help you with your problems, we need to collect certain information from you, 
to ensure we deal effectively with your case.  This may include sensitive personal data 
(including health information), which we will use to ensure that we can meet your access 
needs etc.  This will be discussed with you beforehand.

In order to improve service provision we would like to collect social data in this area.  
When using this, we will not divulge any details, which can identify you.  In order to 
comply with The Data Protection Act 1998, we need your permission to hold this data.  
We would be happy to reassure you about which data we collect and the way it will be 
handled; if you are not happy with the situation, you do not need to sign this document.  
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As long as we hold the necessary information to proceed with your case, you will receive 
the same level of help from our service.  Even if you do agree to allow us to hold the 
information, you can withdraw your consent at any time during our involvement with you.

I/we consent to                                      Money Advice Service processing  personal data 
about me/us.  I/we understand that this information will be held in compliance with the 
Data Protection Act 1998.

Signature Date 

Signature Date 
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SERVICE AGREEMENT/AUTHORISATION FORM
ORGANISATIO
N’S DETAILS

The Money Advice Service offered by                    is free, confidential and is manned by a 
team skilled in Money Advice.  Our aim is to help you gain control of your financial affairs.  In 
order to assist you we need to assess your financial position.  The procedures we use are 
recognised by most creditors.

In order for you and your creditors to gain the maximum benefit from our service it is 
essential that you have an understanding of what the service is able to do and what will be 
expected from you.

You will be expected to -

Attend all appointments or advise us if you are unable to attend.  (Failure to keep 
appointments may force us to stop dealing with your case).
Supply accurate details of your circumstances, including all income and outgoings.  (We 
need this information to ensure we give you and your creditors correct advice and 
information).
Keep us informed of any change in your circumstances or difficulty in maintaining any 
agreed repayments, particularly where you have a Debt Payment Programme in place.
Not enter into separate agreements with creditors and not to take out further credit 
without reference to the service, who will advise you accordingly.
Provide your written permission to contact creditors and act on your behalf, and for the
service to forward any application for a Debt Payment Programme to the DAS 
Administrator.

We will –

Assess your income and advise, where appropriate, how this might be increased (e.g. 
claiming benefit)
Contact creditors if appropriate (following consultation with yourself), on your behalf and 
again where appropriate, request they suspend recovery action and interest charges etc.
Help you prepare a Financial Statement.
Discuss your options based on your financial problems.
Help you make an informed choice based on options.
Send, with your permission, your financial details, if appropriate, to creditors in order to 
negotiate affordable repayments.  Where appropriate assist you to complete relevant 
forms and act for you in respect of Debt Payment Programmes.
Keep you informed of the progress we are making on your case.

This Service may be unable to continue to act on behalf of any client who fails to maintain 
this agreement and in such circumstances where necessary creditors would also be 
informed.
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TO WHOM IT MAY CONCERN

I/We agree to abide with the conditions of this agreement and authorise the above named 
agency to act on my/our behalf in all matters relating to my/our financial affairs, including 
court proceedings.
Specifically, I/we authorise all creditors including the DAS Administrator and organisations 
with whom I/we have a financial relationship to disclose any information concerning my/our 
account to the above named agency.

Signature 1. Name 1.

Signature 2. Name 2.

Address 
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CASE PROGRESS SHEET Case No.
Action Required Date Initials Comment

Authorisation Mandate 
signed
Draft Financial Statement
Proofs of income checked
NI No. checked
Benefit entitlement 
checked
Priority Debts checked
Liability checked
HP Debts checked
Payment Protection 
checked
Case brief

Options discussed  (based in information given on) date:
Repayment Plan Token Payments Moratorium
Trust Deed Bankruptcy/Sequestration Write Off
Other Debt arrangement
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Date
Rationale for option:

Financial hold
Creditor hold letters
Discussion FS
FS finalised
Copied to client

Case Management Date
Total debt logged £ 1st Review
Income generated £ 2nd Review
Case closed Date 3rd Review
Case reopened Date
Period of repayment Months
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CLIENT’S CHECKLIST

You may find it difficult to remember all the information we have asked for, or have given you, 
so the following checklist may help.

Client  Name:                                                                     Date.:

Things we have advised you to do:
Claim:                                                           

Income Support Tax Credit

Housing Benefit Council Tax Benefit

Job Seekers Allowance 25% Council Tax Discount

Disability Living Allowance Tax allowances/relief

Pension Credit Other (give details)

Bring in or send us copies of :

Wage slips Telephone Account

Benefits books Gas Account

Rent/Mortgage details Electricity Account

Council Tax Bank Statements

Creditors details Payment Protection Insurance
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Tasks we have agreed to carry out:

Adviser’s Name                                               Contact No.
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FINANCIAL 
STATEMENT

Name:
Address:

Number of dependant children - _____ Number of dependant relatives - _____

Box 2 - Income
Weekly/Fortnightly/ Monthly  £

Wages/Salary
Wages/Salary - Partner

Child Benefit
Tax Credit
Jobseekers Allowance
Incapacity Benefit
State Pension
Works Pension
Maintenance
Non-dependant contribution
Pension Credit

TOTAL INCOME     Box 2 £
* Please insert type of income

Box 3 – AVAILABLE INCOME

Box 2  less  Box 1   = £

Box 1 – Essential Expenditure or Outgoings
Weekly/Fortnightly/Monthly £

Mortgage
Mortgage arrears
Secured loan
Secured loan arrears
Rent
Rent arrears
Council Tax
Council Tax arrears
Building/Contents Insurance
Life/Endowment Insurance
Pension contributions
Maintenance/Child Support 
Gas
Gas arrears
Electricity
Electricity arrears
Other fuel e.g. oil, coal etc
Telephone
Telephone arrears
Internet payment
Food and Housekeeping
Clothing 
Children expenses/school meals
Regular prescriptions
Health payment – dental/glasses
TV rental/satellite/video
TV licence
Fines
Hire Purchase Agreement
Pets/vet costs/insurance
Social Fund Loan payment
Student Loan payment
Travel expenses
Road Tax
Car Insurance
Petrol/Diesel
Administration Fees for DPP
*Other
*Other
*Other

TOTAL EXPENDITURE £

* Please insert type of expenditure

Box 4 – List of all Unsecured Creditors
Creditors 

If more than 12 please 
use additional paper

Balance 
£

Total  
Weekly 
/Fortnightly
/Monthly 
Offer   £

1
2
3
4
5
6
7
8
9
10

Total amount owed £
[Available Income Figure { see box 3]
Total Weekly/Fortnightly/Monthly 
Payments to all creditors

£

To the best of my/our knowledge this statement is an 
accurate record of my/our  financial position

Signed: _______________________________________

Signed: _______________________________________

Date:    ________________________________________
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SAMPLE REFERRAL FORM

Referring Agency: Date:

Adviser Name:

Adviser Tel. No.:

Email address:

Address:

SERVICE USER DETAILS

Name:

Address:

Tel. No.:

Email address:

Appointment 
details

Date: Time: Place:

REASONS FOR REFERRAL

List relevant documents attached including client authorisation

Referral discussed with client: Yes/No

Referral agency has agreed to take on 
future responsibility of case: Yes/No
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INDIVIDUAL CREDITOR SHEET

Client: Case No.

Creditor Name:

Account No.:

Balance Offer:                                       per week/month

Interest Frozen? Yes/No

Write Off Requested? Yes/No

DATE CONTACT DETAILS
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Implementation Plan

Clients Name(s) ________________________________________________

Date Plan Agreed _______________________________________________

Dates Plan Reviewed ____________________________________________

The client(s) will: Complet
e (tick)

The  Money Advisor will: Complet
e (tick)
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Bankruptcy and Diligence etc 
(Scotland) Bill: Stage 1

16:50
The Convener: We will now have a briefing on 

the Bankruptcy and Diligence etc (Scotland) Bill 
from our special adviser, Nicholas Grier. 

Nicholas Grier (Adviser): I ask members to 
find the paper that I have prepared. I will try to 
keep my comments brief. The first three matters 
about which I have been asked to speak are small, 
technical amendments to the Debt Arrangement 
and Attachment (Scotland) Act 2002. They 
concern electronic signatures, the removal by 
sheriff officers of perishable items and a tidying-up 
amendment to deal with the valuation of attached 
assets.

No one should take exception to any of the 
amendments, which should make the 2002 act 
more effective. One or two of the provisions that 
they propose were omitted by oversight, and when 
the 2002 act was passed, there was no awareness 
of the possibility of having an electronic link 
between money advisers and the Accountant in 
Bankruptcy. 

Wider questions about the debt arrangement 
scheme arise from the 2002 act, and I have tried 
to summarise them in my paper. I do not propose 
to go through the way in which the DAS works 
because members will have had the opportunity to 
look at that information. It might be more useful to 
the committee if I were to highlight some of the 
elements of the scheme that are not working 
terribly well. 

It seems that the debt arrangement scheme 
works, but only for a restricted group of people, 
such as debtors with multiple debts who might not 
be very good at handling their money but who are 
willing to let somebody else do so and are 
sufficiently motivated to go and see someone who 
can help them. Without that motivation, it is 
arguable that the scheme is not terribly helpful. 

Other criticisms can be made of the debt 
arrangement scheme, as has been discussed in 
committee previously. The scheme is not of much 
use to no income, no assets debtors; there is 
some overlap with protected trust deeds; interest 
continues to run; a scheme could last forever, as 
there is no cut-off point; and difficulties can arise if 
the debtor ceases to have an income, because the 
scheme depends on continuing income. 

On a more technical point, the debt arrangement 
scheme is not available if someone has a large 
number of debts to a single creditor, such as 
someone who owes money to HM Revenue and 
Customs that has built up over a long time. On top 

of that, the scheme does not give any debt relief, 
so people might not want to enter into it. All those 
problems need to be addressed. 

There seem to be further problems with money 
advisers. There is no doubt that they are 
extremely well trained and that good training has 
been organised for them, but there has not been a 
large take-up by people who want to be money 
advisers. Although the major reason for that could 
be that it is early days yet, another reason could 
be that the job is seen as rather arduous and that 
it is hard work to become a money adviser. 
Perhaps it is cynical of me to say that there are 
easier ways of earning a living, but there might be 
something in that. There are questions about how 
useful it is to train as a money adviser in some 
communities where there might not be many 
people who can get to the point of advice, know 
about the scheme or even would accept advice if it 
were offered. 

There is a practical point, too. Sometimes when 
money advisers dole out money to the creditors, 
they hand over small sums of money that are 
uneconomic for the creditors to receive—it is 
scarcely worth processing cheques for £2 or £3, 
and it is also expensive for the money adviser to 
send them out.

Therefore, there are specific problems, and I 
have also tried to indicate certain problems with 
the wider perception of the debt arrangement 
scheme. I hope that this will not cause any 
offence, but the scheme does not seem to offer 
help to those who most need it, it does not seem 
very popular yet to become a money adviser and 
the system does not seem to be very well known. I 
know that people talk about the scheme, but it has 
not achieved the publicity that one might have 
hoped for. 

However, one good thing about the debt 
arrangement scheme is that it is free for the 
debtor, which is an immense benefit for them. 
People do not have to pay large sums of money to 
the questionable debt consolidation agencies that 
bundle up all people’s debts and then charge a 
large sum of money to pay them off, which is 
sometimes a great deal more than the debtor 
would have paid otherwise. Another virtue of the 
debt arrangement scheme is that money advisers 
seem to be doing their work extremely well.

Suggestions have been made, including by 
people present, about how the debt arrangement 
scheme could be improved. I have listed some of 
those suggestions on page 4 of my paper. A 
common theme is that there should be freezing of 
interest. That sounds attractive, but it has a lot of 
practical problems, because, for example, for 
some loans, all the interest is payable at the front 
or at the end. We would need a pretty clever 
system if we wanted to take that approach. That is 
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not beyond the wit of man, but it would take a 
good deal of consideration.

There seems to be agreement that a scheme 
should not last more than 10 years but, equally, 
we would not want people to pay absolutely 
nothing or very small amounts for 10 years and 
then have their debts just written off. Another 
suggestion is that creditors should be deemed to 
consent to a scheme if they fail to respond. 
Another is that it should be possible to have any 
action of sequestration sisted—which means 
delayed—once a form 4, which is one of the forms 
that are sent out under the scheme, has been 
issued. Those are big questions that tie into the 
issues that we considered previously about New 
Zealand and England. The issues should be 
considered together. I hope that I have said 
enough for the time being about the debt 
arrangement scheme.

The provisions on the disclosure of information 
will run parallel with the proposed legislation in 
England. The issue is the provision of pooled 
information to creditors about the likely success of 
trying to get money out of debtors who have not 
paid their debts. The aim is to make the business 
slightly more effective and to be kinder to debtors. 
If creditors know more about debtors’ financial 
circumstances, they will not waste their time trying 
to effect diligence against debtors when that will 
clearly be of no benefit. Creditors will also be able 
to target effective diligence against those who 
clearly can pay. The disclosure of information 
should be a good tool, or so the Executive 
believes, for the won’t pays, although it probably 
will not be terribly helpful for the could pays or the 
can’t pays, except to the extent that they might not 
receive a totally inappropriate burden of diligence.

There are problems with the disclosure of 
information, such as human rights and privacy
issues. Not everyone will necessarily want all their 
financial information to be displayed. It is 
suggested that such matters should go to the 
court, which would try to balance the interests of 
creditors and debtors. Obviously, the system 
needs to be worked out, but that will be difficult 
because it is being done in tandem with the 
Department for Constitutional Affairs, which is 
running a similar exercise. The idea is that the 
English and Scottish systems should broadly go 
together so that neither country is disadvantaged. 
There have been suggestions that we should have 
a different system in Scotland, but having a 
different system, or no system, here could result in 
Scottish creditors being at an informational 
disadvantage, given that some creditors, such as 
HM Revenue and Customs, are based 
predominantly in the south. The Executive thinks 
that we ought to have a system that is similar to 
the English one.

We do not really know how such a system will 
happen—it is early days yet. Under the bill, the 
Executive proposes that ministers be given the 
power to implement regulations—which we have 
not yet seen—on how that will be done. As we do 
not know what the regulations will be like, 
questions could be asked about approving the 
concept of allowing them to be drawn up without 
necessarily knowing the finer detail. Of course, 
people cannot know the finer detail until the 
Department for Constitutional Affairs has worked it 
out. Under the bill, the Executive wants the 
opportunity to make regulations, should they be 
judged necessary at a later date. 

I hope that that did not go on for too long.

17:00
The Convener: That was very good, Nicholas. 

Thank you very much. 

I apologise to our witnesses. The previous 
evidence-taking sessions went on much longer 
than we anticipated. I know that some members 
have to leave within the next half hour or so. If we 
do not get through everything now, we might need 
to have a further session, although we should try 
to avoid that for reasons of time. 

Our witnesses are: Susan McPhee and Beccy 
Reilly, who are both from Citizens Advice 
Scotland—I think that they are well known to the 
committee by now; Yvonne Gallacher, who is from 
Money Advice Scotland; John Campbell, who is 
from the Society of Messengers-at-Arms and 
Sheriff Officers; and Hillary Wilson, who is from 
Midlothian Council, but is here today in her 
capacity as vice-president of the Institute of 
Revenues, Rating and Valuation (Scottish 
Association). Thank you all very much for coming. 
I invite the witnesses to say a few quick words of 
introduction. I will then open up the discussion to 
members. 

Susan McPhee (Citizens Advice Scotland):
We are very pleased to be given this opportunity 
to give evidence on the debt arrangement 
scheme. CAS has long been a supporter of the 
debt arrangement scheme, from as far back as 
1992. In 2000, we produced our own version of 
how we thought the scheme could work. We 
remain firmly committed to the concept of the 
scheme. As the system operates now, it includes 
some of the elements that we originally proposed,
in particular voluntary participation, deemed 
creditor consent and the DAS register. 

However, we have always maintained that, to 
make the DAS effective for our clients, there is a 
need to freeze interest rates and on-going default 
charges; to introduce some kind of composition of 
debts; to introduce a fixed time period; and to 
allow for full discharge at the end of the scheme. 
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As it runs now, the DAS does not incorporate any 
of those provisions. As a result, it does not, in the 
main, have an impact on our client group, and 
there is a shortfall in accredited money advisers. 
The DAS does not affect our client group because 
they have an average debt to income ratio of 
22:1—that is, for every £1 of income, they owe 
nearly £22 of debt. Interest and charges continue 
to be imposed on clients who cannot pay their 
debts, so their debts can spiral further, which 
prevents repayment. 

We know that the Scottish Executive is 
undertaking a review of the DAS. We are very 
pleased about that, and we hope that substantial 
changes will be introduced shortly. Unless all four 
of the elements that we have outlined are in place, 
we do not think that the scheme will work for our 
clients. If all the elements are implemented and 
have a clear impact on our debtor client group, we 
anticipate a huge increase in the number of money 
advisers. 

As it operates now, the DAS works for debtors 
who have surplus income. They are able to repay 
their debts, although they might need a bit more 
time to do so, as they could be juggling four or five 
debts. When the debtor enters a scheme, they get 
protection from formal diligence and, in theory at 
least, they will not be harassed informally by 
creditors. The downside is that, even if interest is 
frozen by the creditors—which can happen 
voluntarily now—the scheme will still not be of any 
use to citizens advice bureau debt clients without 
composition of debts. Typically, our clients have a 
monthly income of £801; a quarter of them have 
an income of less than £400 a month. They owe 
an average of five debts, totalling just under 
£13,500. The freezing of interest will not in itself 
solve the problem for our clients. 

If the DAS was amended to introduce our four 
key elements, it would still not be appropriate for 
all our debt clients, particularly those with no 
income and no assets. We know from our 
research that about a third to a half of CAB debt 
clients fall into the no income, no assets category. 
Benefits are the sole income of about two thirds of 
them, and they have an average of five debts, 
amounting to around £11,000. We would really like 
amendments to the DAS to be made, as I have 
outlined, as well as further assistance for people in 
the NINA category.

Yvonne Gallacher (Money Advice Scotland):
Thank you very much for the opportunity to come 
before the committee once again. To endorse 
some of the points on which Susan McPhee has 
reflected with regard to the DAS, I thought that it 
would be helpful if I talked about how we at Money 
Advice Scotland, together with Citizens Advice 
Scotland, are involved in providing the certification 
scheme. 

There has been much debate about the lack of 
effectiveness of the debt arrangement scheme, 
but I regard the glass as half full, rather than half 
empty. Many people who use the scheme have 
found it effective, because entering a scheme 
stays diligence and gives them the opportunity to 
make regular payments through a payment 
distributor.

I want to correct a point in Nicholas Grier’s 
briefing. Money advisers do not collect the money; 
they merely set up and administer the programme. 
The payment distributor makes the payments. 
Money advisers never deal with the money; that is 
not their role.

It is unfair to say that the debt arrangement 
scheme has been a complete failure, because 
people have benefited greatly from it. However, I 
endorse what Susan McPhee said. The scheme 
needs other characteristics. We welcome the 
Executive’s review of the scheme and we support 
the approach that Susan McPhee described, 
which would include the freezing of interest rates 
and composition of debts.

When the Bankruptcy (Scotland) Acts of 1985 
and 1993 came into effect, they were not very 
successful. However, perhaps we are considering 
alternative approaches because aspects of that 
legislation became very successful—I am thinking 
in particular about the cost to the public purse of 
the administration of protected trust deeds. There 
are many benefits to be gained from amending the 
DAS, which would be ideal for the people who 
currently go to fee chargers—mention was made 
of the money that fee chargers make. I agree that 
there should be publicity about the DAS in places 
where fee chargers and debt consolidators 
advertise, which would offer a way of addressing 
the apparent low take-up of the scheme. A 
balance needs to be struck and there should be 
better, or at least different, publicity for the DAS.

Like Citizens Advice Scotland, Money Advice 
Scotland was involved in the working group that 
produced the consultation document, “Striking the 
Balance—a new approach to debt management”. 
We considered many aspects of debt 
management and regarded money advice as 
central to the issue. That has not changed; money 
advisers are integral to the system. There are 
many reasons why people do not come forward to 
train as money advisers, not least because the 
work is arduous, time-consuming and 
administrative in nature, as Nicholas Grier said in 
his briefing. Many money advisers do a job that is 
similar to the job that is done by CAB staff, but 
there is a particular issue for local authority money 
advisers because they are regulated and receive 
no additional pay when they administer a debt 
arrangement scheme. There is an issue about 
local authorities’ implementation of single status 
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and equal pay, and we discussed the need for 
salary scales that reflect the added 
responsibilities. The problem is therefore much 
bigger than the fact that the job is arduous; it is to 
do with how people are remunerated for their 
work.

It is much less expensive to keep money 
advisers in their role than it would be to hive off 
the work to the fee-charging sector. We know how 
much it costs to administer protected trust deeds 
and how much creditors get back. The debt 
arrangement scheme could fall into the same 
category as protected trust deeds, with some 
exceptions to do with the minor adjustments that 
would be made to reflect individual circumstances.

Take-up of the debt arrangement scheme has 
been slow, but it is early days and there is a long 
way to go before we can say that it will not work 
for people in Scotland. I think that it will work, and 
that is the position of Money Advice Scotland.

Mr John Campbell (Society of Messengers-
at-Arms and Sheriff Officers): The society has 
no comment on the proposed amendments to the 
debt arrangement scheme or on the system itself.

The society supports information disclosure 
orders, which should significantly reduce the 
number of unnecessary, abortive and 
unsuccessful diligences. Many debtors experience 
diligences in which creditors are clearly engaging 
in fishing expeditions to obtain information to 
instruct a more targeted diligence thereafter. The 
introduction of the orders will therefore significantly 
reduce the number of unnecessary diligences.

Hillary Wilson (Institute of Revenues, Rating 
and Valuation (Scottish Association)): The 
Institute of Revenues, Rating and Valuation is 
pleased to have been asked to participate in 
today’s meeting. Broadly speaking, we welcome 
all the proposals in the bill, although we 
acknowledge that they are mainly minor and 
include no significant changes to the current 
process.

The institute is pleased to see the proposals to 
allow the introduction of the disclosure of 
information provisions, which would be useful to 
us only as long as the process is administratively 
effective and not cumbersome or too costly.

To date, the majority of local authorities have 
little or no direct experience of debtors who have 
entered the DAS, because of the low take-up so 
far. The main concern for us is that the proposals 
do nothing to address the main issue, which is that 
lack of take-up. Local authorities need an
administratively effective scheme that meets the 
needs of both debtors and creditors. Although 
take-up to date has been low, the institute believes 
that that can and will be rectified in time.

Murdo Fraser: I have a question for Yvonne 
Gallacher on what she said about the debt 
arrangement scheme and money advisers. I have 
read the written evidence on the DAS certification 
toolkit, seen all the flowcharts and considered the 
volumes of documents that must be filled in. Is 
part of the reason why so few people have wanted 
to become money advisers the fact that the work 
that is involved is so onerous? Perhaps the 
thresholds need to be reduced a little.

Yvonne Gallacher: Distinguishing between a 
money adviser who is already operating outside 
the DAS and an approved adviser is worth while. 
The scheme that Citizens Advice Scotland and 
Money Advice Scotland jointly set up took into 
account what was alleged to be common practice 
in the field. Therefore, it is not necessarily the 
case that we have put an additional burden on 
people. Quality checks are already in place in 
many organisations.

Our experience is that where quality checks and 
systems were not in place, people sometimes 
struggled to meet standards. We have considered 
making access to certification easier because 
criticisms were made about the number of cases 
involved and about how they were to be presented 
when people who were training had to come up 
with a range of cases in their six initial cases. We 
addressed that and changed the mix of cases, 
rather than the qualitative or quantitative parts of 
the process, which seems to have gone some way 
towards addressing some of the issues. We also 
do spot checks every six months.

The process is new to some organisations, but 
some may have had systems in place and may
have already operated to those standards. 
Casework recording was a real issue. We have 
raised standards right across the board in the 
process, not only in respect of potential DAS 
cases, but in respect of all cases that money 
advisers hold. We are aware of the issue that 
Murdo Fraser has raised and have tried to address 
it, but at the end of the day, we do not want to 
dilute the certification process, otherwise it will not 
be worth the paper that it is written on.

Beccy Reilly (Citizens Advice Scotland): We
must remember that the certification and approval 
process for money advisers is designed to ensure 
that they are competent to carry out a statutory 
function. It is important to ensure that they are well 
qualified and competent to carry out that function.
The toolkit’s instructions are quite lengthy, but the 
criteria for assessment are easily broken down. 
The toolkit is specifically designed to test 
competence in the areas of money advice that are 
covered by schedule 4 to the Debt Arrangement 
Scheme (Scotland) Regulations 2004 (SSI 
2004/468), under which money advisers need to 
be competent in order to go forward for approval 
under the scheme.
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Christine May: I have three questions. Vida 
Gow, who has given evidence to the committee, 
briefed me in Fife on her experience of how things 
work. The changes that you are seeking reflect 
what she said. My first question is, given the 
experience of accredited money advisers and the 
comments that they have made, how much 
sympathy is being given to your attempts to have 
the debt arrangement scheme modified?

My second question, which is for all the 
witnesses, is whether there is a role for both an 
amended debt arrangement scheme and a 
protected trust deed scheme. Are both schemes 
still relevant?

My third question is primarily for John Campbell 
but might well apply to other witnesses. Disclosure 
orders are, in theory, a good thing—after all, as we 
have discussed with the Committee of Scottish 
Clearing Bankers, any means of sharing 
information is welcome—but I am really concerned 
about certain personal information issues that they 
raise, particularly the potential for intrusiveness. 
What safeguards would you seek in that respect?

17:15
Susan McPhee: On the changes to the debt 

arrangement scheme, front-line advisers and I 
have fed into the Scottish Executive’s review of 
the scheme, and we are awaiting an 
announcement on the matter. I certainly think that 
significant changes will be made, although if the 
only change relates to the freezing of interest, I do 
not think that that will have much impact on our 
clients. All the matters that we have raised have 
been discussed and are being examined; we 
simply have to await the outcome of those 
deliberations.

Beccy Reilly: I have nothing to add to Susan 
McPhee’s comments on changes to the debt 
arrangement scheme—we have been lobbying 
together on the issue—but in answer to your 
second question I certainly think that there is a 
role for both a debt arrangement scheme and a 
protected trust deed scheme, because they are 
interdependent. We have to see what changes will 
be made to the debt arrangement scheme before 
we can think about the changes that need to be 
made to protected trust deeds—although that 
might happen the other way round. In any case, 
the work forms part of the process of putting 
together the Scottish Executive’s integrated debt 
management framework, and we cannot change 
one scheme without closely examining the other.

Yvonne Gallacher: How sympathetic the 
money adviser field will be to any modifications of 
the scheme will obviously depend on the extent of 
such modifications. There are some trailblazers, 
who want to be the first past the post to become 

an approved adviser. The picture is not completely 
bleak, but the success of the amended scheme 
will depend on what it looks like and whether 
issues such as the freezing of interest, 
composition of debts and so on have been taken 
into account. Moreover, as I pointed out earlier, 
the scheme must be publicised, because people 
need to know much more about what is 
happening. Although there is an excellent website, 
people unfortunately still do not have access to the 
internet. There are various leaflets and information 
packs, but we need more interaction with the 
public to ensure that they know about the scheme.

Therefore, as far as sympathy from money 
advisers is concerned, they are looking to their 
own position—and for some of them, like the 
policeman, their lot is not a happy one. Many 
people out there are very keen to become involved 
in the scheme, and if we can encourage and 
cajole them to do so, that will be all the better for 
debtors in Scotland.

On the question whether there is a role for both 
the DAS and protected trust deeds, I think that it 
depends on what the schemes look like. Given 
their current composition and what they could look
like in future, the two schemes could co-exist. 
They are different beasts, serve different purposes 
and, as Beccy Reilly has just pointed out, are part 
of the overall framework that the Executive is 
reviewing. Indeed, money advisers might well 
have a role in administering protected trust deeds 
in future. Who knows? It might be a much cheaper 
option.

Information disclosure is a hot topic, and we are 
concerned about certain human rights issues, 
such as privacy, that Nicholas Grier highlighted. 
However, the credit industry and credit reference 
agencies have carried out a lot of work on 
increasing the level of datasharing that goes on. 
These things are already happening, and will 
happen more in future. The current systems are 
very sophisticated and not only carry out credit 
scoring but look at people’s behaviour. Indeed, 
with the use of IT, a whole raft of new measures 
and systems can tell the industry more about 
people than perhaps they know themselves.

Shiona Baird: Do you know how many people 
have entered into a debt arrangement scheme?

Yvonne Gallacher: It is more than 100. I do not 
know the exact figure; it changes on a daily basis.

Shiona Baird: Over what period? A year?

Yvonne Gallacher: Since the beginning of the 
scheme. The number is not high.

Beccy Reilly: Can Shiona Baird clarify whether 
she is talking about the number of approved 
advisers or the number of debtors who are going 
through the scheme?
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Shiona Baird: I am talking about the number of 
debtors.

Yvonne Gallacher: It is more than 100. 

Shiona Baird: Therefore, a very small number 
of people are involved in the formal debt 
arrangement scheme. However, when clients 
come to you with debt problems, I assume that 
you involve them in informal debt arrangement 
schemes. Is that the bulk of your work?

Susan McPhee: Yes.

Yvonne Gallacher: Those informal repayment 
arrangements are known as voluntary repayment 
programmes.

Susan McPhee: The difficulty with an informal 
debt arrangement scheme is the fact that, when 
we contact creditors, they often do not reply. One
of the benefits of the formal DAS is that the 
creditor is deemed to have consented to it. Also, in 
an informal scheme, interest is not necessarily 
frozen, and because some creditors have taken 
part and others have not, the debtor often has to 
repay at a higher rate creditors who are outwith 
the informal scheme. Another factor is that some 
banks instigate consolidations, which are not 
always in the best interests of the client. Although 
the debt is amalgamated into one repayment, our 
clients may have to make payments over a longer 
period of time and borrow more money to deal 
with their debt.

Shiona Baird: Okay. I just wanted clarification 
on how such schemes work.

Susan McPhee: People who are absolutely 
determined to pay off their debts may agree to 
debt payment programmes of 25 years, for 
example, which will not work; something always 
happens during that period and it will all fall down. 
The person will have committed themselves to an 
arrangement that is unpayable.

Beccy Reilly: The other big advantage of the
statutory scheme is the protection against 
diligence, formal debt recovery and bankruptcy 
during the time that the debtor is in the formal 
scheme. That is not possible with an informal 
scheme.

Shiona Baird: I have one final, quick question 
on disclosure of information. Does Citizens Advice 
Scotland have any concerns about human rights 
and privacy issues?

Susan McPhee: We discussed the issue some 
time ago, when we gave evidence on bank 
arrestments, way back in 2000. We agree in 
principle with disclosure. It is one way of ensuring 
that clients do not overborrow.

One of the issues that we have raised elsewhere 
and with the committee is that of the same creditor 
continuing to lend to a debtor. Some sort of 

disclosure provision to prevent them from doing 
that would be a good thing, although it would, of 
course, depend on the circumstances. For 
example, our clients are already obliged to 
disclose information such as their employment to a 
local authority. It will depend on the amended 
scheme; we need to see what it is.

Shiona Baird: Yes, I can see that that is the 
problem. I put the question to Hillary Wilson. Do 
you have concerns about the disclosure of 
information, or would it be of benefit to your 
organisation?

Hillary Wilson: It would be of benefit to local 
authorities to be able to obtain further information. 
A number of debtors provide the statutory 
information, but others fail to do so. It would be 
useful if we could share information that comes 
from third parties.

I return to a point that Shiona Baird raised
earlier. Prior to approaching a CAB or Money 
Advice Scotland, a number of debtors will already 
have made informal arrangements with their local 
authority. Those will either have been maintained 
for a period before they fail or they may have 
failed at the outset. A great number of informal 
arrangements may have been attempted before 
someone enters a debt arrangement scheme.

Shiona Baird: Thank you. That is useful.

The Convener: I think that we have covered all 
the areas. Indeed, we discussed a lot of the 
subject matter at the beginning of our evidence 
taking. I apologise yet again for the delay in 
starting the session and I thank all our witnesses, 
whose evidence was extremely helpful.

Everyone will be glad to hear that this is our 
second-to-last evidence-taking session—we see 
the minister next week. After that, we will prepare 
our stage 1 report. I understand that the stage 1 
debate on the bill will take place around the last 
week of May. It is clear that the Executive is still in 
some detailed discussions with others on 
proposed amendments to the bill. I have asked 
Nicholas Grier and Stephen Imrie to prepare a 
note to summarise the outcome of our 
deliberations.
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Bankruptcy and Diligence etc 
(Scotland) Bill: Stage 1

16:46
The Convener: Given the time that we have, we 

wish at this stage in proceedings to narrow our 
discussion down to the key issues, or rather to 
highlight them. I have received a request from one 
committee member on the possibility of delaying 
our consideration of the bill until next week. From 
our point of view, as we are not having a session 
on Scottish Enterprise, that would not be a 
problem, provided we were pretty near to agreeing 
our report. I believe that the Deputy Minister for 
Enterprise and Lifelong Learning will be in 
Australia next week, however. 

Allan Wilson: Yes, I will be. 
The Convener: That would make things quite 

difficult. 
As part of our discussions, we can proceed with 

our report and we can pursue some more issues. 
It might be useful to start by asking the minister to 
focus on the areas where the Executive might be 
changing its mind, altering its position or drafting 
amendments. We have identified 14 major areas 
that we want to ask you about. I suspect that you 
are aware of most of them, as your officials have 
been listening to the evidence. It might be useful if 
you could kick off the discussion, minister. We can 
then try to clarify what the key areas are. Is that all 
right, Jamie?

Mr Stone: I am happy with that as long as I can 
come in with a question. 

The Convener: Of course. 

Allan Wilson: I am happy to proceed according 
to that constructive approach. There are certain 
areas where we are reviewing the current position 
with Cabinet colleagues, and that may or may not 
result in changes. I cannot give details on those 
today, although there are a couple of areas where 
I can say that we have decided to make changes, 
and I could indicate in general terms the areas 
where we are reviewing what might go into 
regulations, assuming that the powers are given to 
us. Perhaps we could have a useful discussion 
around that. The committee will have been subject 
to the same representations from various interests 
as we have. 

Four principles guide us in that regard. There 
should be more sharing of information in the 
enforcement system, with better-quality 
information; old and arguably ineffective diligences 
should be modernised; barriers to business, which 
we talked about last time, should go; and the right 
balance should be struck between the interests of 
debtors and those of creditors. 

On sharing better information, people are often 
surprised to learn that the Executive does not 
collect debts for people, never mind guarantee 
their payment. On occasion, that lack of 
understanding can cost people time and money. 
For instance, people who can pay their debt but 
who do not know that they can get money advice
are less likely to get time to pay, meaning that they 
will struggle on in a situation that they would be 
better advised to get out of. 

The bill will fix that situation by establishing the 
new and independent Scottish civil enforcement 
commission, which the committee has discussed; 
creating a new information disclosure scheme, 
which we feel is important; and making better use 
of our dealing with debt package, which is linked 
to all the new money advisers that we have set up 
over the past few years. We are looking at the 
matter as part of our review of the operation of the 
entire debt arrangement scheme.

Modernisation of the system has long been 
needed; indeed, the bill will repeal acts of the old 
Scottish Parliament. Perhaps that is appropriate in 
the year in which we celebrate the union of the 
Crowns.

Murdo Fraser: The union of the Parliaments.
Allan Wilson: My mistake.
The Convener: Did you use the word 

“celebrate”, minister?
Allan Wilson: Indeed. How could I make that 

mistake?
We are sharpening old, but still effective tools. 

Moreover, the bill replaces adjudication with land 
attachment and residual attachment, and we are 
considering the implications of such measures for
creditors and debtors. The bill also modernises the 
law on floating charges, helping businesses that 
lend or borrow money, and new diligences such as 
land attachment will make it harder for the “can 
pay, won’t pays” to avoid their debts.

We need to strike the right balance. As I said at 
the beginning of the process, I intend to carry that 
approach through all three consideration stages. 
After listening to the concerns that have been 
expressed and considering the representations 
that we have received, I can say publicly that, in 
light of sheriff officers’ concerns, we will change 
the name of the new profession to judicial officer. 
The new officers will be appointed by a senior 
judge on the recommendation of the Scottish civil 
enforcement commission. I know that, like me, the 
committee has received other representations. I 
hope that these measures will not only modernise 
but clarify the process.

We are looking closely at issues such as debt 
arrangement, land attachment and apparent 
insolvency and expect to bring forward proposals 
for members’ consideration at the stage 1 debate.
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The Convener: Have you had time to look at 
the Finance Committee’s report? If so, have its 
comments on the proposed new commission 
caused you to rethink that part of the bill?

Allan Wilson: In the light of others’ comments, 
we looked again at the report. However, we still
believe that the commission remains the best 
route for addressing these matters.

Michael Matheson: If the commission is the 
best route, what other options were considered?

Andy Crawley (Scottish Executive Justice 
Department): The first option was, of course, to 
leave the existing system as it was. However, we 
were persuaded that that was not a good 
approach, and the committee has heard from 
witnesses who acknowledge that there are 
difficulties with the current regulation of 
enforcement and support the commission’s 
establishment.

Once we had decided that it was best to reform 
this area, we considered a range of options from 
expanding the civil service and carrying out more 
work in-house to establishing a system of 
independent or quasi-independent regulators. For 
example, we considered whether it would be 
appropriate to add the functions to an existing 
public body such as the Scottish Court Service or 
the Accountant in Bankruptcy. We considered co-
hosting the commission with an existing public 
body so that the commission would be a separate 
legal entity, but it would share offices with the 
Scottish Court Service or some other existing 
public body. The final option we considered was a 
fully independent commission, which is the model 
that appears in the bill. We considered six options 
in total, and I believe that a letter that sets those 
out will be sent to the committee so that you can 
see what they are and how we costed them.

The key point about value for money, which 
seems to be what you are driving at, but you will 
correct me if I am wrong—

Michael Matheson: It might be.

Andy Crawley: In that particular area, because 
we are dealing with court functions and because 
debt is a very large area of economic activity—
hundreds of millions of pounds are at stake; the 
figures might be surprising—we concluded that by 
far the best way to tackle it was to have an 
independent commission that would be clearly 
separate from the Executive and which would 
have an independent voice. Most of the other 
options would not provide that. Compared with 
that of most of the other options, the additional 
cost of having an independent commission was 
getting on for £100,000 per year; I think that we 
projected a figure of £98,000. We concluded that 
that would be good value for money. 
Independence in this area is so important that it is 

worth paying that much extra over the other 
options that we considered, not least because as 
well as regulating court offices, which is the main 
thrust of what the commission will do, it will 
provide other information and research benefits 
and the kind of evidence-based policy to which we 
will all aspire in the future as well as today.

Michael Matheson: It will be interesting to 
receive that letter and to see the detailed analysis 
of the six different options. I am not necessarily 
persuaded that the commission’s independence 
would be compromised by its cohabiting with 
another body in the same building. It might be that 
some economies could be gained through the 
sharing of some common resources, which could 
help to reduce the operating costs of such a body.

Allan Wilson: I was not persuaded of that 
either.

I was labouring under the misapprehension that 
the committee had received the letter, but 
obviously not. It will address in some considerable 
detail the issues that I and others have raised 
about the process, and I hope that it will allay 
some of the concerns that have been expressed 
about how we came to the conclusion that not only 
is this the optimum means of addressing the issue, 
but a cost-effective means of so doing.

Michael Matheson: I presume that we will have 
the letter before we start our stage 1 report.

The Convener: I hope that it will be circulated 
before the Official Report is.

Michael Matheson: My second point is about 
land attachments and the introduction of a form of 
diligence in that area. The minister will be aware 
that the committee has expressed concerns about 
the matter and the possibility of someone’s house 
being sold as part of the process of recovering 
debts that they have acquired.

I have no problem with someone who has 
accrued debts and has property being properly 
pursued for the recovery of the debts. I am, 
however, concerned about the possibility of a 
family losing their house and potentially being left 
homeless, especially if, under current 
homelessness legislation, they could be 
considered to be intentionally homeless. Minister, 
have you considered the possibility of some type 
of homelessness test for when this form of land 
attachment could be used, so that we can make 
sure that families do not find themselves being 
considered to be intentionally homeless if a land 
attachment is made on their property?

17:00
Allan Wilson: I undoubtedly share some of 

those concerns. Revisions have been made to 
current proposals on debtor protection and the 
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provisions of the Mortgage Rights (Scotland) Act 
2001.

We are considering land attachment more 
generally. If the measures in the bill were 
introduced, and if we compared what would 
probably happen here with what has happened 
south of the border, we might find that the number 
of people affected here was very small. However, I 
accept that among that cohort of people would be 
people whom no one in the process would wish to 
be made homeless. We have to consider the 
existing legislation on people’s rights to be 
rehoused if they have found themselves in such a 
position. We also have to consider the interests of 
special groups of people within that cohort and 
ensure that the number of people affected is 
minimised. However, we have to do that in such a 
way as to ensure that the interests of creditors are 
protected—especially as there is support for 
debtor protection measures among creditors.

We propose a number of safeguards, not least 
of which is a process by which any land 
attachment could be stopped if the debtor entered 
into an arrangement through the debt arrangement 
scheme. That is tied into our general review of 
debt arrangement. We are considering ways of 
incentivising the process and avoiding the threat of 
land attachment.

I assure the committee that all those issues are 
being considered and that—if not at stage 1, 
shortly thereafter—we intend to introduce 
proposals that address all the concerns that have 
been raised.

Michael Matheson: That was a helpful answer.

My next question on this issue concerns the 
minimum level of debt that should enable a 
debtor’s home to be sold. Have you decided what 
that minimum level of debt should be?

Allan Wilson: No, but we are considering 
whether the proposed minimum level is 
appropriate and how it relates to the minimum 
level for sequestration. The convener has raised a 
point in that regard and, without pre-empting the 
outcome of our considerations, that point has 
some merit.

Michael Matheson: Will that sort of information 
be available before we start stage 2?

Andy Crawley: It should be.

Michael Matheson: It will be or it should be?

Andy Crawley: It is not for me to say.

Allan Wilson: I would like to be able to give a 
definitive yes, but as I said when talking about 
judicial officers and appointments, I cannot give 
you a definitive yes. I would hope to be able to 
provide such information at stage 1, but the issue 
is out of my hands. It has to go through the 

Cabinet process for approval, which it does not yet 
have.

Michael Matheson: So if we do not have it by 
stage 2 we will blame the Cabinet.

Allan Wilson: I would hope and expect that you 
would have it by stage 1, not stage 2.

Michael Matheson: If I want to introduce 
amendments at stage 2, it is helpful if I understand 
where the Executive is going. The danger is that I 
could go away and expend energy drafting 
amendments only to find that the Executive 
intended to do everything that I wanted to be done 
anyway. I and other committee members would 
find it helpful if we could receive information as 
early as possible, before we start stage 2, so that 
we can decide whether we want to lodge 
amendments.

Allan Wilson: It would also make things easier 
from my point of view—I have been through this 
process before. I would want you to have 
information as early as possible so that, when you 
come to consider stage 2 amendments, you do so 
with the information that you need. That would 
help me as well as helping the committee.

The Convener: It might be useful to mention the 
informal discussions that we have had about the 
timescale for stage 2. If we assume that the bill 
passes stage 1, I hope to take at stage 2 the 
second and third themes of the bill before the 
summer recess and the first and fourth themes—
what you have said relates to them—after the 
summer recess. The likely changes are all to the 
first and fourth themes. You and I have discussed 
that informally.

Allan Wilson: I am happy with that.

Andy Crawley: Much depends on the 
Executive’s processes. I am happy to share with 
the committee clerks our thinking about when we 
will release information, which depends on 
ministerial decisions. That might also assist the 
committee.

The Convener: That would be extremely 
helpful.

Allan Wilson: I am confident that the timescale 
that you and we envisage can be met and that the 
process will be improved as a consequence. The 
last thing that I want is for members to produce 
stage 2 amendments that are uninformed by our 
proposals.

The Convener: Many matters will not lend 
themselves to substantial amendment at stage 3 
in such detail; amendment must happen at stage 
2.

Allan Wilson: I agree entirely. We want to sort 
out matters as far as possible at stage 2.
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Mr Stone: I will take up an issue that relates to 
court or sheriff officers, which I raised at a 
previous meeting and which members will recall. 
What evidence led the Executive to say in 
paragraph 380 of the policy memorandum that 
each partner in an officer firm or sheriff officer will 
be required to be a messenger of court? I do not 
quite follow the logic. I note that Stirling Park 
referred to that in its evidence.

Allan Wilson: I am familiar with the 
representations that Stirling Park has made to the 
committee; it has made the same representations 
to me. I have said publicly that we do not intend to 
be restrictive. We want to take a flexible approach 
and we do not want anything that we introduce to 
interfere with officers’ ability to function effectively. 
I ask Andy Crawley to outline the thinking behind 
our proposal.

Andy Crawley: Perhaps it would help if I gave 
an example, although I cannot use names 
because of confidentiality in the enforcement 
system. Two officers from a firm of sheriff officers 
were disciplined by the courts—the existing 
regulatory authority—for cutting corners in 
enforcement practices, which meant that debtors 
did not receive the notice that they needed to try to 
protect their position. The courts decided that a 
large part of the reason for cutting corners was the 
actions of the sheriff officer firm’s owners. 
However, the owners were not sheriff officers or 
members of any other profession, so the courts 
could not discipline or regulate them. That is a 
structural problem in the enforcement system. 
People who make money from enforcement 
services are not necessarily subject to regulation, 
unlike their colleagues, which is wrong in principle. 
That is part of the evidential background to our 
decision to make the reform. I suggest that even 
one example was a sufficient reason for reviewing 
the policy.

Christine May: Minister, you spoke about the 
debt arrangement scheme in a reply to Michael 
Matheson. I will ask about the proposed cascade 
of arrangements, which involves protected trust 
deeds, on which consultation continues, and the 
debt arrangement scheme. It is suggested that 
because you are still consulting on protected trust 
deeds, we will be far into the bill process before 
we have clarity about how the cascade might 
work.

The no income, no assets group is not covered 
by protected trust deeds and the debt 
arrangement scheme, which rely on some income 
and assets. What is your thinking on that group?

Finally, I have a specific point. The credit unions 
have made representations to me and, I think, to 
you, about the potential impact of a minimum 
repayment level of 20-odd pence in the pound, 
given the market in which they operate. Where 
has your thinking got to on that?

Allan Wilson: We discussed that matter earlier 
this afternoon, partly in anticipation that I might be 
asked about it. Obviously, we are happy to 
consider suggestions from the credit unions, 
among others, about their ability to function in the 
revised environment. However, some of the issues 
that they have raised have cross-departmental 
implications. As I understand the matter, there is 
pressure for them to operate more commercially, 
as lenders of finance as well as creditors. It is 
important that we co-ordinate our response with 
other ministerial portfolios. However, we will 
consider seriously the proposed solution and 
examine whether a case can be made for the 
credit unions to be treated separately from other 
creditors, given what they see as their important 
role in the wider social inclusion agenda.

As the member knows, we are involved in 
discussions on protected trust deeds with 
insolvency practitioners and others who have 
responded, vociferously in some cases, to the 
proposals, particularly that for a minimum 
payment. We are considering the proposals that 
practitioners have made, which might continue to 
meet our objectives but which, from their 
perspective, would be a more workable solution. 
We are engaged in parallel discussions with 
organisations such as Citizens Advice Scotland on 
the workings of the existing debt arrangement 
scheme and on whether the introduction of an 
element of debt relief into that process might be 
possible in the package that I wish to achieve. We 
want the package that we ultimately present to 
Parliament to cater for everybody, from those with 
no income and no assets right through to those 
who have the ability to meet their debts but refuse 
to do so—I hope that the Parliament will support 
that.

As you know, we now have the report of the 
working group on no income, no asset clients and 
we are considering what proposals we will make to 
accommodate those people’s specific needs. 
Those proposals must match our proposals for 
debt arrangement and debt relief, protected trust 
deeds as a softer form of sequestration, land 
attachment and, ultimately, sequestration. We 
want a clear path that creditors and debtors can 
understand and from which both parties will get 
the optimum value. The process will be difficult 
and will involve balancing different interests, but 
we are confident that we can achieve that. Credit 
unions will be a part of the process.

Christine May: You were asked earlier about 
when the information on the changes and the 
results of all the consultation will be available to 
us. It is obvious that the information on protected 
trust deeds will not be available in advance of the 
stage 1 debate on the bill, unless you say 
differently. When might we have sight of a 
coherent package?
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17:15
Allan Wilson: We will be able to publish 

information from the consultation exercise, but we 
are unlikely to have finalised our conclusions on 
what that is likely to mean for the shape of the 
regulations. It is important that we continue to 
consult the interested parties—insolvency 
practitioners, credit unions and others—on
different sides of the various divides.

More generally, on policy, I intend to be able to 
make definitive statements in the stage 1 debate 
on where we intend to go with the regulations—
certainly on matters such as land attachment, debt 
arrangement and apparent insolvency. I also hope 
at least to be able to outline where protected trust 
deeds fit into the process.

Christine May: I have one last caveat. As I 
have sat on the Subordinate Legislation 
Committee, I do not like matters being left to 
subordinate legislation. Can you say what will 
appear in the bill about those regulations?

Allan Wilson: I am happy to brief the convener 
and committee members informally on the 
difficulties that arise and on where our thinking on 
the general direction of travel is taking us. I point 
out that I require to take Cabinet colleagues with 
me on the matter.

Andy Crawley: Christine May’s question is a 
fair one and it is one that many stakeholders have 
asked us. We can certainly say that the direction 
of travel on trust deed reform is that the number of 
trust deeds will fall. That seems pretty clear, 
whether we bring in the scheme that is in the draft 
regulations or develop an alternative model in our 
on-going discussions with the insolvency 
profession.

The number of trust deeds will fall because 
many are poor value for creditors. One argument 
is that trust deeds cannot be justified as a soft 
form of bankruptcy because nobody wins, apart 
from the people who do not deserve to win. If the 
number of trust deeds falls, the obvious 
question—it is the one that Christine May poses—
is what happens to people who are getting debt 
relief through them. We have given the matter a lot 
of thought. As the minister has said, many of the 
matters on which we are developing policy relate 
to such issues.

Some people who would get debt relief through 
a trust deed might be able to get into the debt 
arrangement scheme, but perhaps not into the 
scheme as it stands—for some of the reasons that 
have been brought before the committee. We are 
examining the matter closely and the Cabinet will 
consider the new policy. 

We are conducting a separate and very 
extensive review with the money advice sector to 

examine all sorts of issues around the debt 
arrangement scheme. We may well bring forward 
other changes, including administrative ones, in 
secondary legislation to make the scheme more 
attractive to money advisers and to debtors. That 
would deal with some of the people who might 
otherwise have got debt relief through a trust 
deed.

Some of the people who might have signed a 
trust deed will be able to bankrupt themselves, but 
only if they are apparently insolvent. A person can 
go bankrupt themselves only if a creditor has tried 
to enforce a debt. That brings us back to the first 
point that you raised. What happens to people 
whose creditors have not chased them, perhaps 
because they have no income and no assets?

That has always been a problem in the Scottish 
system, which has not been joined up in that 
sense. The problem is that people who are 
actually insolvent cannot go bankrupt because 
they are not apparently insolvent. That is an odd 
situation. We set up the debt relief working group 
to examine the problem. We are considering 
closely what we should do through the debt relief 
working group because, first, we have always 
known about the problem and we are trying to find 
the best way to tackle it; and, secondly, as 
stakeholders and committee members have fairly 
pointed out, if we cut down the number of trust 
deeds and people are not apparently insolvent, 
what happens to them? We are, rightly, being 
pushed in two directions. We all agree that there 
are questions that we need to resolve, as far as 
we can, although they are not easy ones. 
Therefore, we are talking to as many people as we 
can about how best to tackle the problem, and we 
welcome people’s views.

Murdo Fraser: I have a couple of questions 
that, for the purpose of brevity, I will ask together. 
When the Executive introduced the bill, the 
justification for it was that it would encourage a
more entrepreneurial approach to business. It is 
pretty clear from the evidence that we have taken 
that there is little to support that view. The minister 
may disagree, but I am sure that committee 
members agree with me that any effect that the bill 
will have on entrepreneurship will be entirely 
marginal. In the light of that, what is the point of 
changing the period of bankruptcy from three 
years to one year except to bring Scots law into 
line with English law? As a unionist, I would not 
disagree with that policy objective, but I am 
interested to hear the minister’s comments on that.

My second question is about the time period for 
payment. Although the bill will reduce the period of 
bankruptcy to one year, the period for payment will 
remain three years. A lot of the evidence that we 
have heard suggests that people will find that 
confusing. However, it is in line with the position in 
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England. Has the Executive considered that and 
has it thought about lodging an amendment to 
bring the period for payment into line with the 
period of bankruptcy?

Allan Wilson: I think that we have, but that is 
another area in which we are considering the bill’s 
implications. The substantive point was raised the 
last time that I was before the committee, when I 
said that we would look for more empirical 
evidence that might convince you of the case, 
irrespective of what was being argued in the rest 
of the UK. As I said at that meeting, the bill is part 
of the process of the Lisbon agenda in general 
across the European Union. It is seen as one 
measure, although not the only measure—

Murdo Fraser: I should clarify that the 
European Union was not the union that I was 
talking about.

Allan Wilson: I am sure that that is the case.

For the purpose of evidence taking and for 
policy formulation, the Lisbon agenda is important 
not only in Scotland but throughout the UK and in 
Europe, regarding how we stimulate 
entrepreneurial activity. Part of that process, as it 
was represented to me, came down in favour of 
the one-year discharge. We are working on a 
response for you.

There is also anecdotal evidence. David Watt, of 
the Institute of Directors Scotland—who, I am 
sure, is known to you—has welcomed the bill. He 
said:

“To be successful in business you have to be prepared to 
take risks, yet Scotland tends to have a rather risk-averse 
culture … these reforms will help to lessen this attitude.”

I do not always agree with David Watt but, on this 
occasion, I do. It is important that we address 
Scotland’s historically risk-averse culture and seek 
to change it. The bill is only one measure by which 
we hope to do that.

Murdo Fraser: I also asked about the time 
period for payment.

Andy Crawley: Are you referring to the idea that 
all the periods in the bill should be synchronised at 
one year?

Murdo Fraser: Yes.

Andy Crawley: We gave a lot of thought to that. 
In my view, that idea is superficially attractive but 
does not stack up. When one starts to think about 
how such a system would be made to work, one 
can see the holes. For example, what would one-
year payment, one-year discharge mean? 
Experience of the system in England has shown 
that it would take between four and six months of 
the one year to set up an income payment 
arrangement. Would that mean that the one-year 
payment period would continue for six months 

after the discharge, or would the person pay for six 
months and then be discharged—which would 
mean that it was not a one-year payment period?

There are many other connections that are 
obvious to people who work here, but which might 
not be so obvious to people who gave evidence to 
the committee. For example, the whole point of 
having a one-year discharge period is to 
encourage restart, not to make things hard for 
creditors. If we move from a system of three-year 
payment to a system of one-year payment,
creditors will pay. If the debtor can afford to pay 
towards their debts, they should. If they can afford 
to pay over three years—the court will judge 
whether that is the case—they should.

Another reason why synchronisation would 
cause difficulty relates to protected trust deeds, 
which we still want to have because we think they 
are valuable and perform a useful service. Under a 
protected trust deed, payment is made over three 
years. Why should someone who is bankrupt have 
to pay for only a year when someone who is 
subject to a protected trust deed has to pay for 
three years? Essentially, both sets of people are in 
the same position—they cannot pay their debts. 
For all those reasons, our view is that there is no 
merit in synchronising the period for discharge and 
the period for payment.

In many ways, we are not moving to a system of 
one-year discharge; we are moving from a system 
of three-year discharge to a system of flexible 
discharge. For most people, the discharge period 
will be one year, but some people—those whom 
we might call the culpable debtors—could be 
subject to bankruptcy restrictions for up to 15 
years. Does that mean that they should pay 
towards their debts for 15 years? Our view is that 
obviously they should not. That shows why the 
synchronisation argument, although superficially 
attractive, does not stack up when one considers 
what its consequences might be for the behaviour 
of debtors and creditors.

Murdo Fraser: Thank you; that was very 
helpful.

Allan Wilson: Another consideration that you 
might be interested in is that, in the scenario that 
you propose, we estimate that smaller businesses 
would be more likely to be losers than their larger 
counterparts. I am sure that that is just as 
important a consideration for you as it was for us.

Susan Deacon: You will be pleased to know 
that some of the broader issues that I wanted to 
raise have already been covered. I will focus on 
money attachment—on which we had an 
extremely interesting evidence session—and 
wider, related matters. Nearly everyone to whom 
we spoke said that money attachment had its 
place but what was important was how the regime 
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that was put in place operated in practice. The 
safety of sheriff officers and how heavy-handed 
creditors were in using that form of diligence were 
issues that were raised.

I have two questions, the first of which is 
specific. Where has your thinking gone on money 
attachment? My second question is more general 
and it echoes previous discussions that we have 
had. How will you bottom out some of the practical 
issues? In particular, how will you minimise the 
use of secondary legislation? On money 
attachment, as with other aspects of the bill, there 
is a genuine concern—which the committee 
shares—that too much of the detail will be left to 
secondary legislation.

Allan Wilson: I can understand that concern. 
Ideally, we would want to minimise the use of 
secondary legislation, but the bill undoubtedly 
covers areas in relation to which we need to take 
powers and, through secondary legislation, 
regulate for their enforcement. I will let Andy 
Crawley talk about our direction of travel on 
money attachment. It is a form of diligence that, in 
general, continues to be supported by creditors. 
We are aware of the issues that it raises and have 
discussed them with sheriff officers and others.

17:30
Andy Crawley: We were quite surprised by the 

strength of feeling that was evident in some of the 
evidence that the committee took. As you will 
appreciate, the legislative process does not 
happen in a vacuum. We have had extensive 
discussions with many stakeholders and, although 
we may have been wrong, our view was that 
money attachment was a fairly technical measure 
that some creditors—especially public creditors—
found useful and, as such, was a useful addition to 
the toolkit. That is still our view. However, given 
that people have expressed those views to the 
committee, I am happy to say that we will go away 
and have discussions with them, in particular with 
the sheriff officers who have to do the deed on the 
ground. We will ensure that their concerns about 
health and safety are addressed.

I am not sure that I agree that the issue that you 
raised is to do with secondary legislation. Money 
attachment is not an area of the bill in which we 
are trying to do a lot by secondary legislation—
what you see is what you get in this regard. 
Although the committee may disagree, I suggest 
that in this regard we are looking at administrative 
issues such as the way in which people will go 
about using the diligence. Perhaps we need only 
to provide reassurance that the Executive does 
not expect anyone to put their life and limb at risk. 
We would also want to reassure people that we 
recognise the duty that employers have to their 
staff not to send them into dangerous situations.

Most people who become sheriff officers 
probably accept that there is an element of what 
we might call hardness in what they do. After all, 
sheriff officers have to take people’s property 
away from them and that is never going to be a 
popular thing to do, whether we are talking about 
money or anything else. The Executive wants to 
see a modern and effective system of 
enforcement. We no more want sheriff officers to 
come off badly than anyone else wants them to 
do. We will review the provisions and consider 
whether we need to bring forward changes at 
stage 2. 

Some of the other things that were said in 
evidence are covered in the bill. For example, I 
recall that someone said that it was not much use 
having money attachment if the process had to 
stop at 8 pm. We have covered that by saying that
someone can apply to a sheriff for permission to 
execute a money attachment at some other time. 
As far as possible, we have tried to build flexibility 
into the bill. That said, we may have to speak to 
stakeholders to bottom out their concerns and 
ensure that we have discussed changes with 
them—and perhaps with the committee—before 
we bring those changes forward.

Susan Deacon: I am grateful for the reply. I am 
reassured by much of what was said, but it raises 
a number of wider questions about how we can 
get to the bottom of and resolve what are 
essentially practical issues—as distinct from 
differences of opinion about policy, which are 
obviously quite another matter, or differences 
between vested interests, which will always occur. 
If we are in terrain where people right across the 
different interest groups are broadly in agreement 
on the policy intent and are agreed that the bill is 
something that we want to do, surely all of us need 
to work together to resolve the issues. I accept the 
point that all the issues may come down to 
legislative detail and administrative arrangements.

The bill is exceptional in the number of issues 
that it raises that fall into those categories. I 
believe that we—by which I mean the collective 
“we”—should work together through the stages of 
the bill that lie ahead and the months to come to 
ensure that we come up with solutions that are as 
effective as possible. Frankly, I believe that we 
should also not waste—I use that term advisedly—
hours and hours of everybody’s time and energy, 
and taxpayers’ money, in raking over practical 
details. We should instead ensure that we use the 
due process of committee scrutiny to bottom out 
views about policy. You touched on some of that 
earlier, minister, but what are your thoughts about 
where we should go from here? 

Allan Wilson: It will not surprise Susan Deacon 
to hear that I agree entirely with what she has 
said. However, to some extent, she and the 
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convener will have to come to their own 
conclusions. Michael Matheson mentioned the 
process for lodging stage 2 amendments, but the 
dichotomy that he highlighted always arises in any 
piece of legislation. Questions such as what 
should be in the bill, what should be put into 
regulations and what are administrative matters 
are always raised. I agree entirely that, in this 
instance—as in most others—there are clear 
dividing lines. I suggest that, as legislators, we 
should stick to policy and its implementation 
through regulations. We should try to minimise the 
type of manuscript amendments that put things in 
the bill simply to complicate the process. 

Susan Deacon: I will leave it at that for now, 
convener.

The Convener: That covers all the questions 
and points that we wanted to put to the minister. 
No doubt there will be others, particularly in our 
report in more detail. We will complete our report 
on 16 May for publication on 17 May. I believe that 
the stage 1 debate is on 24 or 25 May. I thank the 
minister and his officials once again for coming 
before the committee. That was a useful session.

Allan Wilson: I reiterate our willingness to 
engage in off-court discussions, so to speak, on 
the issues. We are happy to discuss the issues 
that Susan Deacon and others raised. We want to 
try to secure consensus on the issues.

The Convener: Good. Thank you again, 
minister.

We move to item 4. Do you have anything to 
highlight, Nicholas?

Nicholas Grier (Adviser): No. I am sure that no 
one wants me to highlight anything. I know my 
place.

The Convener: I think that we are fairly clear 
about everything. The clerks will produce a draft 
report for consideration next week and we will 
finalise it the following week. Are we agreed?

Members indicated agreement. 

Meeting closed at 17:35.
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SUBMISSION FROM ACTIVE CORPORATE RECOVERY LLP

Period of Bankruptcy

As a matter of public policy, and for as long as Scotland remains part of the 
United Kingdom, it is right that the period of bankruptcy should be the same in 
Scotland as it is in England and Wales. Consequently, the proposal to reduce 
the period of bankruptcy in Scotland is welcomed.

Bankruptcy Restriction Orders and Undertakings

Over 90% of sequestration cases in which I am Trustee have proceeded on the 
petition of creditors, many of whom have suffered significant loss by the conduct 
of the debtor.  I would take this opportunity to express deep reservations about 
the effectiveness of Bankruptcy Restriction Orders and Undertakings. Precisely 
what restrictions will the debtor be subject to?  It would seem that a debtor 
subject to a BRO will be unable to:

Act as receiver of a limited company.  This is a pointless restriction.  The only 
person who can act as receiver of a limited company is a properly qualified 
insolvency practitioner.  As far as I am aware, no IP has gone bankrupt in the 
last 10 years.  If he or she were to become bankrupt, he or she would be 
disqualified by the regulatory body.  Further, the provisions of the Enterprise 
Act spelt the death of receiverships and receivers in any event.
Accept nomination or be elected to local authorities.  Again, of extremely 
limited application. 
Obtain credit in excess of £1000 without disclosing to the prospective lender 
the fact of the bankruptcy.  Most lenders use commercial credit reference 
agencies before advancing credit in any case.  Both Equifax and Experian 
already carry details of all bankruptcies (picked up from Dun and Bradstreet 
or the Edinburgh Gazette) so failure to disclose is of little practical 
consequence.  Further, many lenders are relatively unconcerned about 
bankruptcy:  their perception of relative risk will be built in to the interest rate 
they charge.

Section 7
Repeals the requirement for the trustee to live in Scotland.  

We have no objection in principle to this proposal.  However, the law of personal 
insolvency (as well as property and commercial law, both of which interact with 
insolvency law in the administration of bankruptcy) is fundamentally different in 
Scotland and England.  Before practitioners who have qualified under English 
Law can practice in Scotland, they should be required to pass a competence test 
in the same way that solicitors who wish to practice cross border are required to.  
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Section 8
Requires the trustee to only take actions he considers will be of benefit to 
the estate and requires the trustee to provide the debtor and creditors with 
a list of all claims and whether they have been accepted or rejected.  

Although the principle of only taking action where there is benefit to the estate 
has informed the actions of trustees for many years, the formalisation of this into 
the Act itself will prevent the insolvency process being hijacked by those creditors 
who have a particular ‘axe to grind’.

Section 13
Requires money received to be deposited in an interest bearing bank 
account.

This has been standard practice for many years.  It is a requirement of most of 
the professional bodies which regulate Insolvency Practitioners that estate funds 
be kept in interest bearing accounts.  This therefore looks like a ‘tidying up’ 
provision.

Income Received by Debtor after Sequestration 
The proposed reduction in the period of bankruptcy would, if no other 
changes were made, reduce the amount of payments made for the benefit 
of creditors.  The executive proposes an income payment scheme whereby 
a debtor pays a proportion of their income for a period of up to three years 
i.e. beyond the end of the proposed period of bankruptcy.  The payments 
could either be voluntary and known as an Income Payment Agreement 
(IPA) and not involving the courts or imposed by the courts through an 
Income Payment Order (IPO).  

An interesting proposal but again we have grave concerns about enforceability 
especially in relation to IPOs.  What sanction is available if the order is not
adhered to? Will a trustee be allowed to make application for a wage arrestment?  

Existing legislation allows for an application to the court for the Sheriff to 
determine a suitable amount for the aliment of the debtor and his family with the 
balance to be paid to his estate.  Judgements in these applications have varied 
widely.  This bill does not take the opportunity to provide  guidance regarding 
level of contribution.  Consequently, there remains the possibility that the level of 
contribution may vary widely between courts and between trustees, who are 
being asked to exercise their judgement.  Should school fees be admissible?  
What about cigarettes and alcohol?  This also opens up the possibility of ‘forum 
shopping’ by prospective bankrupts who can consult a number of trustees and 
come up with the most attractive option
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Section 17
Inserts new 39A section into the 1985 Act which has the effect of providing 
for ownership in a debtors family home to be returned to the debtor if the 
trustee has not taken action in relation to the property within three years of 
the date of sequestration or three years of discovery of the debtors interest 
in the property, if later.  

This provision is broadly welcome.

Section 29
Amends the Education Act (Scotland) 1980 and the Education (Student 
Loans) Act 1990 to provide that debtors will be obliged to continue 
repaying student loans despite being sequestrated.  

On first consideration, this appears to be similar to the rationale behind the 
introduction of a one year bankruptcy i.e. rationalisation of the position in 
Scotland with the position in England and Wales.  However, given that the 
Scottish Executive has taken a unilateral decision in relation to tuition fees in 
Scotland, the argument is less compelling.  

Student loans are an involuntary source of credit for many students who simply 
could not survive without them.  If they subsequently find themselves in a 
position of financial crisis, why should these debts survive a bankruptcy when 
other, voluntary debts, do not? 

Recent figures suggest that applications to Scottish Universities are falling.  The 
executive should consider the impact of this proposal on these falling numbers.

General

Although Active Corporate largely acts for creditors in the sequestration process, 
its practitioners are aware that the majority of petitions are presented by debtors.  
We also accept appointment as Trustee in Trust Deeds.  In this context we are 
disappointed that the executive does not seem to have availed itself of the 
opportunity to consider the requirements to establish ‘apparent insolvency’.  
Active Corporate has many examples of individuals who are unsuitable for a DAS 
or for a protected trust deed but who cannot constitute ‘apparent insolvency’ and 
thus cannot apply for sequestration.  They are therefore consigned to a ‘debt 
limbo’ in which they are continually harassed by creditors.  This results in severe 
pressure on families.

Taken alongside the proposals for the reform of Trust Deeds, it would seem that 
many thousand more Scots will be forced into this position.  This will result in 
more pressure on families and relationships with all the social consequences 
which flow from that.
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SUBMISSION FROM THE ASSOCIATION OF BUSINESS RECOVERY 
PROFESSIONALS (R3) AND (R3S) SCOTTISH TECHNICAL COMMITTEE 
 
Introduction 
 
R3, the Association of Business Recovery Professionals, is the leading 
professional association for insolvency, business recovery and turnaround 
specialists in the UK.  It promotes best practice for professionals working with 
financially troubled individuals and businesses.  It has representation around 
the UK and provides a forum for debate on key issues facing the profession. 
 
The Scottish Technical Committee of R3 has received a large volume of 
representation from its members in relation to the Bankruptcy and Diligence 
Bill, and the Committee has a duty to report those concerns to the Enterprise 
and Culture Committee. 
 
This Briefing Note deals with the bankruptcy section of the Bill only.  It does 
not cover diligence or floating charges. 
 
The Scottish Technical Committee has been provided with a copy of the 
Briefing Notes prepared by ICAS and the Law Society of Scotland, and 
agrees with the comments in those Briefing Notes.  In this Briefing Note we do 
not intend to make detailed reference to current procedure or to speculate on 
future reform.  Rather we will concentrate on key proposals within the Bill and 
identify areas of concern in relation to concept and content. 
 
 
Period of Bankruptcy 
 
Under the current regime there is a three-year period of bankruptcy during 
which time an undischarged bankrupt is subject to various restrictions.  The 
proposed reduction in this standard period of sequestration to one year may in 
limited circumstances encourage business restarts.  Whilst we accept the 
rationale for this proposal, we still have some concerns which require to be 
addressed. 
 
The vast majority of sequestrations relate to consumer debt, and at best only 
10% of sequestrations are business related.  We strongly recommend that the 
Bill be considered in light of this fact.  
 

• Sequestration could become an easy option for debtors with no or 
insignificant assets.  Sequestration will for some debtors become 
an easy way of “dumping their debt”.  This does not sit well with the 
aim of creating a strong and dynamic economy, dependent on 
consumerism.  To counter this possibility, the provisions regarding 
Bankruptcy Restriction Undertakings and Orders (See next section) 
must be robustly applied where appropriate.   
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• The reduced period is in effect bringing the duration of bankruptcy 
into line with England and Wales.  It is becoming a practice in 
England and Wales that a debtor should be discharged after six 
months.  R3’s view is that such a proposal would be entirely 
inappropriate in Scotland. 

 
Bankruptcy Restriction Undertakings and Orders (BROs) 
 
This part of the Act is intended to deal with debtors whose conduct is 
fraudulent or culpable, the result being that restrictions will be placed on a 
debtor for a period up to fifteen years after discharge, the period being 
dependent on the debtor’s conduct. 
 
Before dealing with the wording within the Bill, there are two critical issues in 
relation to BROs. 
 

• There is no mechanism for an Insolvency Practitioner who is acting 
as a Trustee to report to the Accountant in Bankruptcy.  Such a 
mechanism should be included in the Bill, perhaps something 
similar to the obligation on a Liquidator to report to the Insolvency 
Service Disqualification Unit.  Further, the Committee is of the view 
that there should be a time limit of six months for a Trustee to make 
such a report to the Accountant in Bankruptcy. 

 
• If the Accountant in Bankruptcy is to fulfil this function, then there 

will be issues of resourcing and independence. 
 

• BROs should be robustly applied where necessary to counter the 
possible effects of the one year discharge.  It will be for the AIB to 
ensure that this is the case.  

 
 
Turning now to more specific comments in relation to the wording in this 
section:  
 
Grounds for making orders 

 
• Some of the drafting is vague and could lead to confusion.   
 
• If the intention is that a BRO should be similar to a Directors 

Disqualification Order there requires to be some redrafting.  There 
is no public interest qualification or requirement for the making of a 
BRO and yet the provisions which relate to Interim BROs (section 
56F(2)(b)) provides that a Sheriff may make an interim BRO if he 
considers that to be ‘in the public interest’.  Current drafting allows a 
Sheriff to grant a BRO if he thinks ‘it is appropriate’ − this is loose 
drafting and inconsistent. 

 
• Section 56B(2)(a) - Failure to keep records which account for ‘loss 

of property’.  How is ‘property’ to be defined?  Is the important point 
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not the failure to keep records which account for a reduction in 
assets?  This provision at para (a) has to be compared to the 
provision at 56B(2)(J) which refers to a failure to ‘account 
satisfactorily……………………………. for the loss of property or for 
an insufficiency of property to meet his debts’.   

 
• Section 56B(2)(a) refers to business carried on by the debtor.  This 

should perhaps be expanded to cover business carried on by the 
debtor either alone or with any other party.   

 
• Section 56B(c) and (d) is not consistent with section 56B(4).  

‘Gratuitous alienation’ has been defined yet there is no definition of 
an ‘unfair preference’.   

 
• Sections 56B(k) and 56B(l) - Use of the word ‘may’ implies latitude.  

Is this intended?  Are the phrases ‘materially contributed’ and 
‘increase the extent of’ separate or does the word ‘materially’ apply 
to both? 

 
• Section 56B(3) - Is the intention that the debtor should be looked at 

more severely if he has been sequestrated in the last five years? 
 

• Sections 56E and 56G - 56E provides that BROs shall ‘come into 
force’ whereas 56G provides that BRU’s shall ‘take effect’.  There 
should be consistency in the terminology used. 

 
• Section 56E(1)(a) - Rather than say ‘when’ a BRO is made it would 

be clearer to state ‘on the date that’ a BRO is made.   
 

• Section 56E(3)(a) - The word ‘annul’ is an unusual word to use.  
Would the word ‘recall’ not be more appropriate?  What is the effect 
of annulment?  Does it mean that once the BRO has been annulled, 
matters proceed as if the BRO had never been made? 

 
• Section 56G(2) – Should Accountant in Bankruptcy also have 

regard to 56B(1) (the provision that requires the BRO to be 
‘appropriate’).  Otherwise, the Accountant in Bankruptcy and the 
Court will have to consider different requirements.   

 
• There ought to be a provision allowing the AIB to apply to extend 

the period of the BRU if more information becomes available. 
 

• Section 56H – Recall.  At the moment, Section 17 (4) provides that 
the effect of recall of sequestration shall be so far as practicable, to 
restore the debtor and any other person affected by the 
sequestration to the position he would have been in, if the 
sequestration had not been awarded.  Section 56H appears to 
envisage that although a recall can proceed, BRO’s and BRU’s may 
continue.  This is not logical.  If it is appropriate that a sequestration 
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be recalled all that flows from that sequestration should also be 
recalled.   

 
The Trustee in Sequestration 
 
Section 7 repeals the requirement of the Trustee to be resident in Scotland.  
This has caused concern among our members.  Presumably it is an EC 
Directive that has caused the repeal of sections 2(3) and 24(2) of the 1985 
Act.  The implication now is that anyone within the EC who is properly 
qualified can become a Permanent Trustee in Sequestration in Scotland.  We 
do not believe that the interests of debtors and creditors would be well served 
by an IP acting remotely and who does not meet the debtor.  We share the 
views of ICAS in this regard.  Any IP undertaking work in Scotland must be 
competent in the law and procedures of insolvency in Scotland and be able to 
demonstrate this to their RPB’s insolvency monitors.  There are real risks and 
dangers here, and in our view debtors and creditors will not be well served by 
this proposal at all. 
 
Section 8 deals with the duties of the Trustee and introduces a new section 38 
as well as dealing with an alteration in section 39 of the Act.  The additions 
and alterations are supposed to provide a commonsense scenario but we 
believe that it could be misused by Trustees to excuse non-performance of 
certain duties.  Guidance is clearly required here. 
 
Section 10 introduces new Section 13A(B) and provides that the debtor ‘shall 
hand over to the Trustee everything in his possession which relates to the 
sequestration’.  This is vague; no timescales are given for compliance. 

 
Section 12 introduces the new Section 28A and deals with applications to 
replace the Trustee.  The circumstances in which a Trustee can be replaced 
are restricted to the death of the original Trustee or where the Trustee ceases 
to be qualified to act.  It does not take into account the situation where a 
Trustee perhaps changes jobs. 
 
Debtor Applications 
 
Section 14 (3) introduces new Section 5(2) (b) (ii).  Reference is made to a 
‘temporary administrator’.  We are not clear as to the nature of the 
appointment, duties and functions.  What is a temporary administrator? 
 
Jurisdiction 
 
Section 15(3) deals with recall of sequestration.  It is provided that the Petition 
is presented to the Sheriff.  There is a definition of which Sheriffdom has 
jurisdiction in relation to debtor applications but not in relation to other 
applications.  It is presumed that it would be to the Sheriff who actually made 
the award of sequestration in the first place but this should be clarified. 
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Debtor’s Home 
 
The provisions contained within section 17 (new section 39A) have caused 
our members concern.  The drafting will have an adverse impact on 
conveyancing practice. 
 
Reference is made to the property being ‘vested in the debtor’.  Would it not 
be better to state ‘revested’?  More importantly, however, there is no provision 
made for any notice of abandonment or other document being registered. This 
is important from a conveyancing point of view to ensure that the register is up 
to date and properly reflects the true position.  At the moment, if the Trustee 
abandons the property or agreement is reached that the property should 
revest in the debtor, some sort of document is registered e.g. Deed of 
Reinvestment.  Without this, considerable confusion could arise.  Certainty is 
essential.  At present the conveyancing system is dependent on the accuracy 
of public registers.  Those wishing to deal with a property must be able to 
ascertain the true position regarding ownership of property from those 
registers.  If that is no longer possible because relevant information is not on 
public record conveyancing transactions will be much more difficult to process 
and will lead to unnecessary worry and anxiety. 

 
Section 17(2) – New Section 39A(2)(b).  The word ‘reinvested’ is incorrect.  
Property or assets ‘vest’ - they do not ‘invest’.  The word used should be 
‘revested’.  

 
New Section 39A(3) appears to envisage that revesting can be prevented by 
the Trustee sending a Memorandum to the Keeper of the Register of 
Inhibitions under Section 14(4) of the Act.   Could a Trustee who wishes to 
keep his options open and ensure that he has the right to deal with the 
property outwith the three year period not simply avoid that three year period 
by recording such a Memorandum?  Tightening of the wording is required.   

 
Similarly, whilst Trustees tend not to record title, this proposal would give 
them another option for dealing with the debtor’s family home so there may be 
more instances of Trustees recording title than is the case at the moment.  
The provisions in 39A(3) could also effectively thwart the intention that the 
matrimonial home be dealt with as quickly as possible.  

 
New Section 39A(5) suggests that the debtor should agree to pay a specific 
sum to his estate or Trustee in return for the property being revested in the 
debtor or Trustee.  Reading this in conjunction with Section  39A(3)(f) appears 
to indicate that entering into the agreement is sufficient.  Surely revesting 
should occur only once payment has been made otherwise the Trustee would 
be faced with the prospect of having to take further action against the debtor 
to recover payment.   
There would be nothing to prevent the debtor in the meantime disposing of 
this asset to the detriment of creditors.  Again, section (5) (b) refers to 
‘reinvested’ and rather than  ‘revested’. 
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Section 39A(6) covers circumstances where the debtor delays in notifying the 
Trustee of his interest in the family home but does not appear to provide for 
circumstances where the debtor fails to advise the Trustee in the three-year 
period that he has such a right or interest.  If there is a failure to advise the 
Trustee of interest in property, the property would revest in the debtor to the 
detriment of creditors.  It would be preferable to have some provision to cover 
these circumstances to allow the Trustee to apply to the court, for example, to 
have the property vest in him.   

 
Section 39A(7)(A) refers to prescribed circumstances.  No detail is available 
yet so we can only assume this will relate to situations where the debtor has 
been unco-operative or there has been no fault or delay on the part of the 
Trustee. 

 
No reference is made to the law relating to a debtor’s right in terms of a lease 
for heritable property.  This is a particularly complex area of the law and 
should not be ignored.  R3 is willing to provide further material on this issue. 
 
Protected Trust Deeds 
 
The Scottish Technical Committee has seen the views of ICAS on this matter 
and agrees.  Additionally we have the following comments to make. 
 
Those debtors who would have signed a trust deed under current law, but will 
not be eligible to do so in the future, will need to decide whether or not to use 
other debt tools.  The Executive has assumed that of those debtors: 
 

 40 % will be sequestrated, either by themselves or a creditor; 
 30% will enter a DAS payment programme; and 
 30% will take no action. 

 
We have no details of any statistical analysis which lies behind these figures, 
and they appear to be purely arbitrary.  It is difficult to comment in the 
absence of further information.  The figure of 40% for those who would be 
sequestrated must be dependent on changes to the definition of apparent 
insolvency.  Presumably some of those in this category would currently be 
subject to sequestration rather than trust deeds, if there was a gateway to 
sequestration available to them.  
 
The DAS experience to date would suggest that 30% is too high, although if 
some element of debt forgiveness is introduced, this might not be the case. 
By the time a debtor seeks assistance for debt problems, very few currently 
qualify for DAS (which assumes payment in full).  The Bill is silent on what, if 
any, changes will be made to DAS and how these might impact on protected 
trust deeds or sequestration.  
 
In the absence of changes to apparent insolvency, more than 30% would do 
nothing, and this would include people who do take advice, but find there is no 
viable option for them.   
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If the trust deed reforms cut off access to protected trust deeds from another 
group of debtors this may well create yet another group who do not have 
access to any other solution.  (See comments on Apparent Insolvency and No 
Income No Asset debtors). The suggestion that these individuals can go into 
DAS or sequestration instead does not hold up.  A separate response will be 
submitted in relation to trust deeds but the Executive must take on board the 
point at this stage. 
 

• Section 19(4) new para 6 is awkwardly drafted.  It would be better 
to state instead something along the lines of ‘if, after the 
period/expiry of the period of five weeks’. rather than ‘within the 
period of 5 weeks’. 

 
• There appears to be provision only for appeal to the Accountant in 

Bankruptcy.  There should also be provision for appeal to the 
Sheriff. 

 
• Section 19(7) substituting new para 11 sub-section (11) appears to 

provide that it is the Court of Session, on application of any creditor, 
that may recall approval of the offer of composition in granting of 
certificates.  Is the intention not to remove all bankruptcy work from 
the Court of Session?  That being the case, reference to the Court 
of Session should be deleted and the same applies to sub-section 
(12). 

 
Offences 
 
Section 22(4)(b) makes reference to debts amounting to £1,000.  It is not 
clear whether these are debts which the debtor is unable to pay or simply any 
debts e.g. if he has a mortgage then his debts will be more than £1,000?  Why 
should no account be taken of utilities and Council Tax? 
Non-vested Contingent Interest 
 
Section 25 which introduces Section 31(5A) refers to ‘reinvested’ rather than 
‘revested’. 
 
 
Debtor’s Requirement to give account of Statement of Affairs 
 
Section 26 introduces section 43A and imposes an obligation on the Trustee 
to require an accounting but does not impose a similar obligation on the 
debtor to actually give that accounting.  
 
Debtor’s Right to Appeal 
 
Section 27 deals with new section 49 6A.  Perhaps it would be better to 
specify that in any case where a debtor has a right of appeal to provide that 
the debtor must first satisfy the Sheriff that he is or is likely to have a 
pecuniary interest in the outcome of the Appeal. 
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Apparent Insolvency 
 
For a debtor or creditor to access sequestration, apparent insolvency must be 
constituted.  Section 7 defines specific limited circumstances in which AI will 
be constituted and we are aware of a significant number of debtors who are 
currently unable to access sequestration as debt relief because of the narrow 
terms of AI.  We are concerned that the Bill contains no proposals to widen 
these terms in light of the Bill’s stated intention to provide a “a modern 
diligence system that gives debtors humane access to methods of clearing 
their feet and a chance to start again after insolvency”.  
 
NINA – No Income No Assets 
 
At present there is no mention in the Bill of a solution for this group of debtors 
(as previously examined by the Scottish Executive’s Working Group on Debt 
Relief.)  These individuals have no access to sequestration as debt relief and 
a wider definition of AI (per above) would enable that access.  This omission 
reflects the Bill’s emphasis on business restart and again we recommend that 
the Bill be considered in light of consumer credit issues rather than business 
restart.  
 
General Comments 
 
The liquidator’s solicitor’s account must be submitted for Taxation by the 
Auditor of Court, liquidators are faced with having to have all accounts for 
legal fees taxed regardless of the level of the fee.  There are cost implications 
in a Taxation and it is not in a creditor’s interest to insist on Taxation in all 
cases.  It is suggested that there should be some element of discretion or at 
least a de minimus level should apply to fees which have to be taxed.   

 
Section 53.  The provisions of Section 53 are adopted by the Insolvency Act in 
relation to the preparation by the liquidator of accounts.  The time limits are 
problematic.  It is suggested that some further changes be made to Section 
53 to deal with these problems.   
 
Conclusion 
 
The R3 Scottish Technical Committee very much welcomes the opportunity to 
comment on the Bankruptcy and Diligence Bill and looks forward to 
addressing the Enterprise and Culture Committee in due course. 
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SUBMISSION FROM ROBIN BLAIR, LORD LYON KING OF ARMS

Proposed abolition of the office of Messenger-at-Arms

As Lord Lyon I am a member of the Advisory Council on Messengers-at-Arms and 
Sheriff Officers.   I prepared the attached Note for the Council and a copy was sent 
to the Bill Manager, indicating that, in my opinion, it was not competent for the office 
of Messenger-at-Arms to be abolished in the proposed Bill since this was a reserved 
matter under the Scotland Act.  The Advisory Council was informed by the Bill 
Manager that contrary advice had been given to the Executive to the effect that 
abolition would be competent.  The Advisory Council has requested sight of this 
advice but that request has been declined.  It remains my view that abolition is 
outwith the competence of the Scottish Parliament.

Robin Blair
Lord Lyon King of Arms

20 February 2006

Attachment:

Note by Lord Lyon King of Arms
Proposed abolition of the office of Messenger-at-Arms

In a letter which I sent to the Deputy First Minister on 18 August 2004 I stated that I 
did not believe that it was competent for the Scottish Parliament to abolish the office 
of Messenger at Arms.  I pointed out that Messengers at Arms from part of the corps 
of Officers of Arms in Scotland all of whom are officers of the crown.  Messengers at 
arms, heralds and pursuivants are appointed by the Lord Lyon and bear a 
commission from the Sovereign.

Paragraphs 1 and 2 of Part I of Schedule 5 to the Scotland Act 1998 provides for 
those aspects of the Crown which are and are not reserved matters.  Subparagraph 
(2) of Paragraph 2 of that Schedule provides that honours and dignities and the 
functions of the Lord Lyon in relation to the granting of arms are reserved matters, 
but the reservation does not apply to the Lord Lyon in his judicial capacity.

The judicial functions of the Lord Lyon, relate in general to questions of entitlement 
or succession to honours and dignities and to questions as to the succession to 
arms.  All non-judicial functions of the Lord Lyon are ministerial or executive 
functions and include the granting of Arms.   The appointment of an Officer of Arms 
is not a judicial matter.  

While it could be argued that subparagraph (1) of Paragraph 2 of the Schedule, 
which excludes from  reservation functions exercisable by any person acting on 
behalf of the Crown, in my view the appointment of an Officer of Arms falls within the 
description of honours and dignities which are reserved matters.  I am reinforced in 
that view by the fact that certain Officers of Arms, namely heralds and pursuivants, 
have always been regarded as members of the Royal Household.  
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I very much doubt if the Scotland Act intended to permit the abolition of the office of 
herald.  It would run counter to logic to regard the appointment of a herald or 
pursuivant as being an honour or dignity but to regard the appointment of a 
messenger at arms, which is equally an officer of the Crown, as not being an honour 
or dignity.  All these appointments from part of the corps of Officers of Arms in 
Scotland.    

Robin Blair
15 November 2005     
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SUBMISSION FROM DAVID CABRELLI: UNIVERSITY OF DUNDEE

The intention of this paper is to set out the writer’s thoughts on the content of 

Part 2 of the Bankruptcy and Diligence etc (Scotland) Bill (“the Bill”) 

Introduction

only. The 

content of clauses 31 to 42 of the Bill implement the recommendations of the 

Scottish Law Commission in their final report of September 2004 on the 

reform of Scots law in relation to the registration of charges.1 The format of 

this paper is to take each of the clauses of the Bill in turn and offer comments 

and thoughts on their efficacy and desirability.

On balance, the creation of the Register of Floating Charges in Scotland 

represents a beneficial change in the law of Scotland and Scottish legal 

practice. However, the writer does have one principal reservation. The writer’s 

balanced view is subject to the real possibility in the future that the floating 

charge device forming part of the law of England and Wales may be abolished 

and replaced with a fixed charge which permits trading of the chargor’s 

circulating assets and stock. After some debate on the point, The Law 

Commission of England and Wales recommended in their final report on the 

reform of company security interests that the floating charge should not be 

abolished in England and Wales.

Clause 31: Register of Floating Charges

2 However, they were not particularly 

enthusiastic about this recommendation. As a result, there is no guarantee 

that a future British Government and British Parliament will not find favour with 

the Law Commission’s arguments in the final report and prior consultative 

reports3

1 Report on Registration of Rights in Security by Companies’ (Scot Law Com No 

197, 2004)

which advocated the replacement of the floating charge with the 

2 Company Security Interests (Law Com No 296, 2005) at paras. 3.171 – 3.175
3 Company Security Interests: A Consultative Report (Law Com No 176, 2004) and 

Registration of Security Interests: Company Charges and Property other than Land 

(Law Com No 164, 2002).
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licence to deal and take this forward into legislation. If this were to be done, 

there would be a stark mismatch between the law of Scotland and the law of 

England and Wales. Under the former, floating charges would continue to 

exist, whereas under the latter, they would be abolished. The abolition of the 

floating charge in England would remove the argument that discrepancies 

between Scots law and English law on the recognition of the floating charge 

should be avoided at all costs. One of the principal reasons for the retention of 

the floating charge in Scotland is the perceived desire amongst the banking 

industry and their advisers that differences in intra-UK commercial law are 

unwarranted and unnecessary, especially in the critical area of security rights.

This represents a desirable change in the law and removes the dangerous 

’21-day invisibility’ problem. One minor observation is that the writer doubts 

whether it is absolutely necessary for the document granting the floating 

charge to be registered with the Register of Floating Charges. Most floating 

charge documents are standard forms produced by the main lenders and it is 

unclear what is to be gained by this requirement to register.

Clause 32: Creation of Floating Charges

Clause 33 represents an interesting innovation upon the existing law and is to 

be applauded.

Clause 33: Advance Notice of Floating Charges

Clause 34 is acceptable, subject to the following minor amendments: -

Clause 34: Ranking of Floating Charges

In line 6 of page 31, add the words “(other than a fixed security arising by 

operation of law to which section subsection (4)(b) below relates) between the 

words “security” and “over”.

In line 29 of page 31, add the words “or obligation” between the words 

“contract” and “to”.
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The writer is unclear between the correlation between clause 34(8) and 36(2). 

Perhaps the committee can seek clarification on what the distinction between 

these two provisions are. Both of these provisions seem to entail duplication, 

both catering for ‘negative pledges’ contained in floating charge instruments 

(which ‘negative pledges’ essentially and functionally operate to alter the 

terms of floating charges) and ensuring that these are not caught as 

documents of alteration requiring registration against each floating charge 

which they alter in terms of clause 36(1) of the Bill.

This clause is satisfactory.

Clause 35: Assignation of Floating Charges

There is something fundamentally unhappy in drafting which provides in 

clause 36(1) of the Bill that “… a floating charge may be altered, but only

Clause 36: Alteration of Floating Charges

4

Moreover, clause 36(3) is curiously drafted. The mischief is clear. It seeks to 

ensure that letters of non-crystallisation issued by floating charge holders 

immediately prior to the settlement of a conveyancing or other sale 

transaction (which entails the granter of the floating charge disposing of their 

property to a purchaser), are not caught as “documents of alteration” in clause 

36(1) which require registration in the Register of Floating Charges to be 

valid. However, clause 36(3) does not provide this and practitioners will be

asking whether letters of non-crystallisation will require to be registered if the 

drafting remains the same. Accordingly, the writer recommends that the words 

“but for the avoidance of doubt the provisions of subsection (1) above do not 

apply in the case of an alteration under this subsection (3)” immediately after 

the word “charge” in line 30 of page 32.

by 

a document of alteration… registered in the Floating Charges” but then goes 

on to provide two examples in the same breath amounting to alterations which 

do not require to be registered in the Register of Floating Charges to be valid,

namely the examples in clauses 34(8) and 36(3). 

4 Writer’s emphasis.
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On balance, the writer is content with the import and wording of clause 37. 

However, clause 37(3) should perhaps be considered for removal, since it is 

part of the tradition of the Scots law of property that rights in security (and 

other real rights) should only be created or extinguished by a public act, e.g. 

registration. The existence of clause 37(3) leaves open the possibility that a 

floating charge could be extinguished without anyone other than the floating 

charge holder or granter knowing about it.

Clause 37: Discharge of Floating Charges

Satisfactory.

Clause 38 - 39: Effect of floating charges on winding up and Repeals, 
savings and transitional arrangements

Perhaps the phrase “fixed security arising by operation of law” should be 

defined in clause 40. Moreover, the definition of a “company” perhaps ought 

to take into account the effect of the Company Law Reform Bill 2006 which 

the Government are proposing to introduce into legislation by June 2006.

Clause 40: Discharge of Floating Charges

Satisfactory.

Clause 41 - 42: Formalities as to documents and Industrial and provident 
societies

Conclusion

On balance, and subject to the comments, recommendations and 

observations in this paper, in the opinion of the writer, the reforms introduced 

by clauses 31 to 42 of the Bill are satisfactory and ought to be enacted into 

Scots law.
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SUBMISSION FROM CITY OF EDINBURGH COUNCIL MONEY ADVICE 
SERVICE (1) 
 
First Response to Bankruptcy and Diligence etc. (Scotland) Bill  
 

1. Introduction 
 
This first response is on behalf of the City of Edinburgh Council, Services for 
the Community, Debt Advice Team. The debt advice team are based at the 
Advice Shop situated on Edinburgh’s South Bridge. They work in a network 
with the other Edinburgh Debt Advice Agencies via the Debt Advice 
Partnership. 
 
 The team consists of a service manager, development officer two support 
workers and twelve debt advisers. Members of the team work for other 
agencies in the city and two specialise on pilot projects; one with prisoners 
and the other with young people. On average the team members have six 
years experience of working with people who have debt problems. Two 
members of the team are on Money Advice Scotland’s Executive, three are 
approved advisers under the Debt Arrangement Scheme and one is co author 
of a Guide to Money Advice in Scotland. 
 

2. General Comment 
 
We intend to comment on parts; 1 and 3 of the bill, Bankruptcy and 
Enforcement.  A separate submission will be made on parts, 4, 6, 8, 9, 10 and 
15 of the bill concerning diligence. First however we would comment on the 
general thrust of the bill in relation to; bankruptcy, modernising adjudication 
and adding new diligences. 
 
The overwhelming majority of people who declare bankruptcy in Scotland are 
consumer debtor’s not small business. It is difficult to see how the proposals 
will achieve the aim of significant business restarts in these circumstances. 
 
Reforming the diligence of adjudication and adding new diligences we would 
ask why? Other than holding to the principal of universal attachability are 
these measures necessary. They seem more concerned with the technocratic 
addressing of legal principals in regard to form, rather than providing solutions 
to identified real and substantial problems.  
 
There is no evidence that the inefficacy of adjudication or the lack of money 
attachment has had any adverse impact on the granting of credit in Scotland. 
There is nothing showing any different treatment of Scotland to the rest of the 
UK in this respect. Despite the fact that England and Wales have had a 
charging order (land attachment) system for many years. Neither has there 
been any evidence of business’s failing to; start up, expand, or inwardly invest 
in Scotland due to perceived deficiencies in the civil enforcement system.  
 
These measures may be legally desirable in the technical sense but are they 
practically necessary? 
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The protective measures put forward in the bill mainly build on the 
discretionary rights approach prevalent in the Debtors (Scotland) Act 1987.  
This means it relies on the debtor taking action in a situation where, 
experience and research demonstrates that the common reaction is apathy 
and denial that there is a problem.  
 
These problems, have been clearly laid out in the executives own research 
into the Debtors (Scotland) Act 1987.1 The bills protective measures rely even 
more strongly on the debtor taking action.  
 
We believe the following two passages from the research overview put 
matters in the appropriate context. 
 
Ch 4@ para 49. As has been noted elsewhere (see, for example Chapter 4, 
paragraphs 37 to 45; Chapter 5, paragraph 28) a significant obstacle to the 
1987 Act achieving its aims of providing effective debtor protection is the 
extent to which the system relies on the debtor acting on his or her own 
initiative, even if that only involves taking action to seek appropriate advice. 
However, the common response of the debtor, in either ignoring the situation 
or panicking, and their problems in understanding or absorbing information 
provided, rather calls into question this underlying assumption of the 1987 
Act.  
 
Ch4@ Para51 What these measures cannot do though is deal with the 
situations of debtor apathy, of debtors ignoring their situation in the hope it will 
go away, or of debtors not seeking assistance. Responses such as these to 
court action or enforcement action are significant obstacles to debtors being 
able to protect themselves. 
 
The above give the gist of the research’s conclusions. Despite this the thrust 
of the bill in regard to debtor protection, is to continue to rely heavily on 
advice, information provision and debtor applications. This is not a bad thing 
in itself, (we are advisers after all, we would say that) but it fails to deal with 
the realities for a significant number of people.  
 
In our opinion the best way to protect debtors is to use more automatic 
measures flexibly. For example the big diligence success from all parties point 
of view is earnings arrestment. It has a scaled deduction depending on salary 
providing a minimum threshold of protection, but can (except currently for all 
taxation debts) be varied through time to pay application to accommodate 
different circumstances. Another example is the exemptions in attachment. 
They work in practice automatically with the opportunity to apply to the court 
should there be dispute.  
 

                                                 
1 Evaluation of the Debtors (Scotland) Act 1987 Overview. Platts, A 1999 
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3. Bankruptcy Part 1 of Bill 
 
Bankruptcy Income payments and discharge synchronisation   
Straightforward concern regarding period of discharge and income payment 
orders. There is potential to create repeat bankruptcies and possibly create 
conditions for restriction orders to occur by accident rather than design.  
It seems to make no sense for an individual to be discharged and yet still 
carry forward the burden of payment from previous debts. This seems counter 
productive particularly for those seeking to restart or continue trading activity.  

 
We originally had no view on the length of the discharge period, but believed 
any income payment order should cease at the same time. The Enterprise 
and Culture committee’s discussion of the issues on the 17th of January raised 
the question “Would we be at an entrepreneurial disadvantage if we had a 
longer discharge period from England & Wales”  

 
Our answer is we could have a longer discharge of say 18 months with a 
synchronised income payments order. The Scottish debtor would only have 
six months longer to a discharge which is complete in every sense. Their 
English and Welsh counter parts would discharge 6 months earlier, but be tied 
up with the burden of contributing to their old debts for 18 months longer and 
find their ability to raise finance more seriously impaired.  

 
Not to synchronise payments with discharge creates unjust anomalies. For 
example an unemployed bankrupt would have little incentive to seek 
employment until after the first year discharge. It also creates confusion where 
there currently is none. Discharge is exactly what it says on the tin. Not, well 
you can go about your business except……  

 
The other aspect of bankruptcy which causes us some concern, are the 
protected trust deed proposals which have just been published.2 We 
recognise that there is a need for more supervision by the Accountant in 
Bankruptcy in this area. Some of the proposals however have shifted the 
balance towards extreme regulation.  

 
The regulations lay out; 

• the content of a pre trust deed statement signed by the trustee and 
debtor 3 

• the advice to be given to a debtor4 
• a maximum time (3 years) for the debtor to be discharged5 
• a minimum dividend 6 and prescribes the documentation to be used 

7 

                                                 
2 Part 1 s18 Bankruptcy and Diligence etc. (Scotland) Bill  and the Draft Regulations 2006 No 
Bankruptcy , The Protected Trust Deed (Scotland) Regulations 2006 
3 reg 6  Draft Regulations 2006 No Bankruptcy , The Protected Trust Deed (Scotland) Regulations 
2006 per S18 Bankruptcy and Diligence etc. (Scotland) Bill   
4 Ibid 
5 reg 7 and Draft Regulations 2006 No Bankruptcy , The Protected Trust Deed (Scotland) Regulations 
2006 per S18 Bankruptcy and Diligence etc. (Scotland) Bill   
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• changes in dividend or trustee fee’s8 
• significant powers for the Accountant in Bankruptcy to intervene in 

the process9 
 
Given, all of the above why is a test of reasonableness required?10 The 
conditions to be met are set in the regulations as are, the opportunities for the 
Accountant in Bankruptcy to intervene where necessary. The tests of the 
debtor being able to pay their debts in full and the dividend being greater than 
sequestration are highly subjective. Basic criteria are absent like the length of 
time being considered.  

 
The regulations also in our opinion give the Accountant in Bankruptcy a dual 
and conflicting role. They allow the Accountant in Bankruptcy Office to act as 
trustee in protected trust deeds. While at the same time conferring on them 
the role of approver and supervisor of protected trust deeds. 11  
  
Appeals can be lodged in the sheriff court on these matters, but it does not 
address the inherent fact that a public office is acting as adjudicator and 
policeman, while at the same time being a potential beneficiary of decisions 
made in these roles. It hardly gives an impression of natural justice or basic 
fairness.  

 
The Debt Arrangement Scheme impacts on and is effected by the bills 
proposals. The scheme itself has suffered from some initial design defects. 
The key one’s being; 

i. not freezing or crystallising interest and charges at the outset 
ii. no interim protection 
iii. no specific protection for housing 
iv. administratively top heavy system 
v. approval process for advisers awkward and over regulated   
vi. low numbers of advisers seeking approval to operate the system 

 
Point vi is effected by all the rest. In essence the current benefits to clients do 
not in most, adviser’s opinion justify the effort to gain and sustain approval. 
This is borne out by the case work of both approved and other advisers in this 
organisation. There are few instances where the scheme is the main option 
given current conditions.  

 

                                                                                                                                            
6 reg 11 Draft Regulations 2006 No Bankruptcy , The Protected Trust Deed (Scotland) Regulations 
2006 per S18 Bankruptcy and Diligence etc. (Scotland) Bill   
7 regs  9,10 Draft Regulations 2006 No Bankruptcy , The Protected Trust Deed (Scotland) Regulations 
2006 per S18 Bankruptcy and Diligence etc. (Scotland) Bill   
8 regs 17,18 Draft Regulations 2006 No Bankruptcy , The Protected Trust Deed (Scotland) Regulations 
2006 per S18 Bankruptcy and Diligence etc. (Scotland) Bill   
9 regs 15,19, 23, Draft Regulations 2006 No Bankruptcy , The Protected Trust Deed (Scotland) 
Regulations 2006 per S18 Bankruptcy and Diligence etc. (Scotland) Bill   
10 reg 12 Draft Regulations 2006 No Bankruptcy , The Protected Trust Deed (Scotland) Regulations 
2006 per S18 Bankruptcy and Diligence etc. (Scotland) Bill   
11 regs, 4,5,19,23,24 Draft Regulations 2006 No Bankruptcy , The Protected Trust Deed (Scotland) 
Regulations 2006  Per S18 Bankruptcy and Diligence etc. (Scotland) Bill   
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Interest and charge freezing, interim protection and protection for housing 
should all have been included in the original legislation. The executive 
believed interest freezing was a breach of creditor’s rights under the 
European convention. Practice in England & Wales in regard to instalment 
and administration orders, coupled with a decision of the European Court on 
the flexibility of public interest powers,12  demonstrated interest freezing was 
well within, the wide margin of appreciation given to the legislature in these 
matters. Interim protection has since become an issue with particular creditors 
seeking sequestration of debtors.  

 
We commend the executive for reviewing all the matters covered in points i to 
vi and look forward to positive progress in making the Debt Arrangement 
Scheme the mainstay of dealing with multiple debt that it should be. 

 
4. Enforcement  Part 3 of Bill  

 
Our only concern here is that, there seems to be no measures to distinguish 
between purely debt collecting and acting as a messenger with the authority 
of the court. We have no problem with messengers of court collecting debts 
under warrant from the court in the process of enforcement. We do not even 
have any objection to them under another name, collecting debts which do not 
have a warrant to enforce.  
We do believe that the two roles should remain distinct. Otherwise the system 
is open to abuse, how is the debtor to distinguish, between the messenger on 
court authorised business and the same party as private debt collector.  
 
Attached to this submission is a letter (Appendix I). The content of paragraph 
three clearly shows a Sheriff Officer, deliberately confusing the court authority 
which they do have, to carry out an attachment out with the home. Paragraph 
three deceives the debtor into believing that their authority extends to entering 
their home to carry out an assessment of household assets. There is no court 
authority, which extends their power to enable them to enter the house for the 
purposes of carrying out such an assessment. They have to intimate and 
apply to the court for warrant to execute an exceptional attachment in the 
home.13  
 

                                                 
12 Gasus Dosier und Fordertechnick v Netherlands, Ref00000503, 23/02/1995. 
 
13 S47 Debt Arrangement and Attachment (Scotland) Act 2002 and Reg5, Form 1 Act of Sederunt 
(Debt Arrangement and Attachment (Scotland) Act 2002) 2002 
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5. Summary of Submission 
 
General Points 

• The overwhelming majority of people who declare bankruptcy in 
Scotland are consumer debtor’s not small business 

 
• Reforming the diligence of adjudication and adding new 

diligences are unnecessary measures.There is no evidence that 
the inefficacy of adjudication or the lack of money attachment 
has had any adverse impact on the granting of credit in 
Scotland. There is nothing showing any different treatment of 
Scotland to the rest of the UK in this respect. 

 
• The protective measures put forward in the bill, rely on the 

debtor taking action in a situation where, experience and 
research demonstrates that the common reaction is apathy and 
denial that there is a problem. These problems, have been 
clearly laid out in the executives own research into the Debtors 
(Scotland) Act 1987.  

 
• The thrust of the bill in regard to debtor protection continues to 

rely heavily on debtor applications, but this approach fails to 
deal with the realities for a significant number of people. In our 
opinion the best way to protect debtors is to use more automatic 
measures flexibly. For example the big diligence success from 
all parties point of view is earnings arrestment. 

 
Bankruptcy 

• Why given, the very prescriptive nature of the regulations and ample 
opportunities for the accountant in bankruptcy to intervene is an 
additional test of reasonableness required?  

 
• The regulations in our opinion give the Accountant in Bankruptcy a dual 

and conflicting role. The Accountant in Bankruptcy Office is allowed to 
act as trustee in protected trust deeds. While at the same time confer 
the role of approver and supervisor of protected trust deeds. 

 
• The current benefits of the debt arrangement scheme to clients do not 

in most, adviser’s opinion justify the effort to gain and sustain approval. 
This is borne out by the case work of both approved and other advisers 
in this organisation. There are few instances where a programme 
under the scheme is the main option given current conditions.  

 
• We welcome the Executives review of DAS and hope that it will and 

look forward to positive progress in amending the Debt Arrangement 
Scheme to make it the mainstay of dealing with multiple debts that it 
should be. 
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Enforcement 
 

• We do believe that the roles of officer of court and debt collector should 
remain distinct. Otherwise the system is open to abuse, how is the 
debtor to distinguish, between the messenger on court authorised 
business and the same party as private debt collector. Please see 
letter attached at appendix I as a current example.  
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SUBMISSION FROM CITY OF EDINBURGH COUNCIL MONEY ADVICE 
SERVICE (2) 
 
Second Response to Bankruptcy and Diligence etc. (Scotland) Bill 
 

1. Introduction 
 
This Second response on behalf of the City of Edinburgh Council, Services for 
the Community, Debt Advice Team, deals mainly with the diligence proposals. 
Specifically parts 4, 6, 8, 9, 10 and 15 of the bill. The first submission covered 
general comments, the bankruptcy and enforcement proposals. The debt 
advice team are based at the Advice Shop situated on Edinburgh’s South 
Bridge. Details of their experience and general working approach are 
contained in the first submission.  
 

2. Land and Residual Attachment Part 4 of Bill 
 
Land Attachment 
 
Land attachment is probably the single most draconian measure proposed in 
this bill. It will literally make the nature of every unsecured loan transaction a 
secured one on the home of the borrower irrespective, of whether that was 
their intent at the outset or not.  

 
Where is the commensurate truth in lending principals of the consumer credit 
act? If a borrower, chooses to secure their home, by obtaining finance on it.  
The agreement will typically have a wealth warning advising that they may 
lose their home.  

 
The land attachment applies to unsecured lenders and allows a process at the 
end of which the borrower will lose their home. Yet there will be no warnings 
to this effect on any unsecured agreements under the consumer credit act.1 
Therefore the least suspecting borrowers get the biggest and nastiest 
surprise.   

 
Potentially the proposals mean you could lose a house for a debt of £1501 
and it need only benefit the creditor to the extent of £500. There are protective 
measures, built in but these rely on discretionary decisions made by sheriffs. 
We would quote from the Executives own research reviewing time to pay 
measures in the sheriff courts2 The following are two very informative 
passages from the research; 
 
Ch4@para 46 The attitudes of sheriffs highlight 2 problems of a rights based 
system. First, even where there is concern that the system is not being used 
to its full potential there may be little scope for intervention by sheriffs 
                                                 
1 Note the Consumer Credit Act 1974 is a reserved matter for the UK Parliament 
2 Evaluation of the Debtors (Scotland) Act 1987 Overview. Platts, A 1999 Ch2.5,7,31.  Ch4.41,46,48. 
Ch5.32,34, 45,46,49.  
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because of the onus the rules place on debtors to act on their own behalf. 
Second, the existence of rights can be seen as a solution in itself, with little 
thought given to the possibility that those with rights may not be able to use 
them effectively.  
 
Ch6@Para 14. Consideration of unsuccessful applications for time to pay 
directions or orders is also particularly instructive. Such applications are 
adjudicated on by the courts and the research found that offers involving low 
instalments over long periods of time were more likely to be rejected. 
Although sheriffs often reasoned that it was in nobody’s interests to tie both 
parties to what would have been very lengthy arrangements, this stance 
could, nevertheless, leave those most in need (ie those that could afford only 
the lowest instalments) open to the possibility of diligence. These people are 
willing to pay their debts but unable to do so outright, but are nevertheless 
being denied the opportunity to make use of the measures aimed at this 
group. In this way debtors who cannot pay their debts rather than will not pay 
their debts remain in the system, despite making use of the options available 
to them. 
 
Unlike sequestration land attachment is not a last resort measure, but in fact a 
first line diligence. It will likely have severe ramifications not only for the 
individual debtor but probably the economy as a whole. 
 
We have noted the Scottish Law Commission and Executive commitment to 
abide by the principal of universal attachability. It is to quote more accurately 
the Scottish Law Commission universal attachability with exceptions. We 
would propose that principal dwellings should be exempted from these 
proposals in the bill. This would be commensurate with protection already 
afforded under the Debt Arrangement and Attachment Act 2002 for a mobile 
home that is the principal dwelling of the debtor or any other person. Indeed 
this protection is also afforded under this bill to mobile homes under the 
interim attachment proposals.  
 
As to the argument, that it is preferable to sequestration in which way? Under 
both schemes you stand to lose your home. For land attachment it is a first 
resort for sequestration a last resort. Both have similar protective measures. 
Creditors however in relation to land attachment need only consider their own 
claim against the property and are in a first past the post race to court to 
recover their money. For the multiply indebted that could mean several 
actions to face.   
 
In relation to sequestration creditors need to consider a calculated gamble 
that there would be sufficient funds, to cover theirs and all other creditor’s 
debts. At least everything could be contained within the one process. 
 
If the executive truly see sequestration as a worse option, then surely they 
should exempt principal dwellings from that process as well. We note mobile 
homes that are the principal dwellings of debtors are also exempt from the 
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sequestration provisions.3 An Englishman’s Home may be his castle, while a 
Scotsman’s castle could soon be his caravan. Seriously the measures 
proposed will undermine much of the progress made in regard to combating 
homelessness. 
 
Residual Attachment 
   
Given the wide range of situations and applications of residual attachment, 
there is almost no protection for debtors. Particularly people relying on 
copyright, licences, royalties, repeat fee’s etc as a main source of income. 
There are no provisions for dealing with, undue harshness, or common owner 
rights to redeem property. 
 
We would suggest that where the asset in question, provides more than 20% 
of the debtor’s income, then only the provisions relating to diverting that 
income to the creditor should apply. Also the amount diverted should be 
determined by taking into account the debtors overall means.  Why should the 
income of particular parts of the community like artists, authors, inventors etc 
be subject to more harsh rules than wage earners? 
 

3. Diligence on the Dependence  Part 6 of Bill 
 
In regard to, granting a warrant without a hearing, the debtor could be 
deprived of income or assets, for a substantial period before they have the 
opportunity to address a hearing. 4 There is no time limit imposed on the court 
for setting a hearing. The creditor should serve notice on the day the 
application was granted and the court should fix a date no later than 10 days 
from that time. 
 

4.   Money Attachment  Part 8 of Bill 
 

The bill’s language is in regard to searches on property (exempting 
domestic dwellings), but there is no specific exclusion of personal 
searches. This exclusion was part of the Scottish Law Commission 
proposal and the consultation. We would like to be sure that personal 
searches are not allowed. Personal searches are likely to create 
confrontational situations and move a step towards a quasi criminal 
enforcement process.  

  
5. Diligence Against Earnings  Part 9 of Bill 

 
The only comment on this we would make is regarding earnings 
arrestment and current maintenance where there are insufficient funds for 
both deductions.5 The debtor is always left with the minimum amount 
prescribed by regulations although as an observation on doing the 

                                                 
3 S33 The Bankruptcy (Scotland) Act 1985 referring to S11 Debt Arrangement and Attachment 
(Scotland) Act 2002. 
4 Part 6 @ 15E Bankruptcy and Diligence etc (Scotland) Bill  
5 Part 9 @ 187 Bankruptcy and Diligence etc (Scotland ) Bill 
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calculations the transfer of funds between an earnings and a current 
maintenance arrestment are quite minimal.  
 
For example on net earnings of £300 per week with current maintenance 
of £217 awarded. Under the old system the earnings arrestment is £46 
and the current maintenance is £184.  
The new system is £40.23 and the current maintenance is £189.77 a 
difference of just under £6 (3%). As a commitment to re balance 
competing earnings against current maintenance for children it is a pretty 
marginal effect. 
 
6. Arrestment in Execution and Action of Furthcoming  Part 106 of 

Bill 
 
Due to the increasing use of bank accounts to transmit state benefits to 
recipients as well as wages to employees. This method of payment is more 
the rule than the exception. The proposal to protect the first £340 is totally 
inadequate and extremely inequitable in practice.  
 
If an employee is paid £340 a week and an arrestment comes in 100% of their 
earnings are protected. If an employee is paid the monthly equivalent of £340 
i.e. £1473 a month then they will lose £1133 or 77% of their salary. The 
amount left in this case is less than what would have been left under the old 
arrestment (pre 1987 Act) of wages, where the debtor would have been left 
with half their wages plus £4 (in this case  £738.50)7 The Scottish Law 
Commission recognised the subsistence afforded was too low in many 
cases.8 Inequity is achieved by these proposals purely based on the period for 
which people are paid. If these sums were arrested as earnings with the 
employer then they would result in payments of (£340) £56 weekly and 
(£1473) £241 per month. Earnings arrestment is considered by all parties the 
most effective and humane of the Debtors (Scotland) Act 1987 diligences.   
 
It is also the case that benefits which are by statute exempt from diligence or 
alienation9 are attached as a matter of course when paid into bank accounts  
and yet there is a push by the UK government to have payment to bank 
account become the norm.  
It will probably only be a matter of time before all benefits are paid monthly 
into bank accounts The view is taken that these sums lose their character in a 
bank account despite the only (admittedly rather old sheriff cases pointing the 
other way).10  
 
Despite statutory assurances of inalienability of benefit and a popular sliding 
scale method of arresting earnings, both are brought to nought by the bills 
proposals, merely because people have their benefit or earnings paid into a 
bank account largely at the behest of their employer or the benefits agency. 
                                                 
6 Part 10 @ 73E Bankruptcy and Diligence etc (Scotland ) Bill 
7 Wages Arrestment Limitation (Scotland) Act 1870 as amended. 
8 see Maher & Cuisine The Law & Practice of Diligence @p135 para 2 
9 S187 Social Security Administration Act 1992 and Tax Credits Act 2002  
10 For example Woods v Royal Bank of Scotland 1913 SLT 499 
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We would propose that where the bank recognise that the accounts as 
described in the bill are for the receipt of earnings and or benefit that either; 

a. notify the arresting parties sheriff officer of the details of the source of 
funds and the sheriff officer can then serve an arrestment schedule on 
the employer or do nothing in the case of benefits.  

b. As above except that, wage sums in accordance with the appropriate 
earnings arrestment schedule are paid to the creditor in the first 
instance, except where the arrestment is on the dependence in that 
case the sums per the schedules would be frozen. Thereafter the 
arrestment would transfer to the employer. 

 
 It is the experience of our advisers that all accounts they come across that 
are arrested are purely for the receipt of wages, in the few cases where there 
is excess amounts they are of a budgetary nature not savings or investment.  
 
There are no technical difficulties which could not be overcome by the banks if 
a methodology such as mentioned above were to be put in place. Currently 
employers of all sizes up and down the country have to operate earnings 
arrestment. Surely no one could argue that banks are not sophisticated, or 
competent enough to operate such a system. It is inconsistent in the extreme, 
to be running two different enforcement regimes essentially against the same 
sums. 
 

7. Information Disclosure  Part 15 of Bill 
 
This is far too intrusive and coupled with the cornucopia of additional 
diligences unbalances the whole enforcement system.  Is the loss of civil 
rights an acceptable outcome, for a mainly vulnerable section of our 
community?  We are particularly worried if there are penalties for non 
compliance, what form would they take? If it is effectively criminal fines and 
possibly detention, then it is in our opinion a step too far for civil diligence. 
 

8. Representation 
 
There is no mention of either lay representation or legal aid for hearings 
regarding money, land and residual attachment. We assume that interim 
attachment will be dealt with under the 2002 Act arrangements.  
 
We would like clarification on this issue. In our experience debtors are unable 
to access procedures under the Mortgage Rights or Consumer Credit Act 
s129 time order provisions without a solicitor to act for them. Many debtors fall 
out with legal aid. Unless they have access to a law centre or the service 
provided in Edinburgh then it is very difficult to get appropriate representation 
on these matters. The same will also be true of hearings relating to money, 
land and residual attachment if the current proposals are not ammended. 
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9. Summary of Response 
 
Land & Residual Attachment 
 
Where is the wealth warning advising unsecured borrowers that they may lose 
their home? The least suspecting borrowers get the biggest and nastiest 
surprise. 
 
Unlike sequestration land attachment is not a last resort measure, but in fact a 
first line diligence. 
 
We would propose that principal dwellings should be exempted from these 
proposals in the bill. This would be commensurate with protection already 
afforded under the Debt Arrangement and Attachment Act 2002 for a mobile 
home that is the principal dwelling of the debtor or any other person.  
 
Land attachment is not preferable to sequestration? Under both schemes you 
stand to lose your home. Land attachment is a first resort, sequestration a last 
resort. Both have similar protective measures. If the executive truly see 
sequestration as a worse option, then surely they should exempt principal 
dwellings from that process as well sequestration provisions. 
 
For residual attachment, there is almost no protection for debtors. There are 
no provisions for dealing with, undue harshness, or common owner rights to 
redeem property. If the asset in question, provides more than 20% of the 
debtor’s income, then any deduction should have regard to the debtors overall 
means. 
 
Arrestment on the Dependence, Money Attachment, Arrestment of Bank 
Accounts and representation 
 
If a warrant on the dependence is granted without a hearing. The debtor must 
be notified forthwith of a hearing date set no later than 10 days from the 
warrant being granted.  
 
For Money Attachment there is no specific exclusion of personal searches. 
We would like to be sure, that personal searches are prohibited in order to 
avoid confrontational situations.  
 
Due to the increasing use of bank accounts to transmit state benefits to 
recipients as well as wages to employees. This method of payment is more 
the rule than the exception. An employee paid £340 weekly gets no deduction 
but one paid the same weekly amount on a monthly basis £1473 will lose 77% 
of their salary. Benefits especially those paid other than weekly, despite being 
protected in law are also still vulnerable to arrestment.  
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Where banks recognise that the accounts as described in the bill are for the 
receipt of earnings and or benefit there should be a mechanism to divert the 
arrestment to a wage arrestment. Such a mechanism should be easy for 
bankers to operate given, that employers of all sizes must carry out earnings 
arrestments under the current system.  
 
There is no mention of either lay representation or legal aid for hearings 
regarding money, land and residual attachment. We would like clarification on 
this issue. In our experience debtors are unable to access procedures under 
the Mortgage Rights or Consumer Credit Act s129 time order provisions 
without a solicitor to act for them. Many debtors fall out with legal aid. 
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SUBMISSION FROM FEDERATION OF SMALL BUSINESSES 
 
Introduction 
 
The Federation of Small Businesses is Scotland’s largest direct member business organisation, 
representing 19,000 members in Scotland, and campaigns for a social, economic and political 
environment in which small businesses can grow and prosper.   
 
According to the FSB membership survey ‘Lifting the Barriers to Growth 2004’ 62% of small 
businesses are sole traders or partnerships and therefore subject to personal bankruptcy 
legislation. The most recent survey was carried out in late 2005 and is due to be published in 
the spring. It is expected that this will show a rise in the number of incorporated businesses 
however it seems likely that the majority of businesses in Scotland will remain unincorporated.  
 
The FSB therefore welcomes this opportunity to submit comments to the Enterprise and 
Culture Committee as part of the Committee’s consideration of the general principles of the Bill. 
Much of the Bill is extremely technical so we have restricted our comments to a few key areas 
which will directly affect small businesses.  
 

1. Bankruptcy 
 
1.1 In response to earlier consultations from the Scottish Executive, the FSB was in full 

support of the proposed reduction of the bankruptcy period from three years to one 
year. Since then, further evidence about the balance between insolvency as a result of 
consumer debt, as opposed to business failure has come to light. The Institute of 
Chartered Accountants of Scotland (ICAS) reports that 90% of the insolvency caseload 
of their members in 2005 was as a result of consumer debt1.  

 
1.2 There is clearly concern about maintaining the correct balance in legislation to both 

encourage an entrepreneurial attitude and discourage irresponsible attitudes to 
personal debt. Some FSB members felt that it was no longer appropriate that the same 
legislation should be used for both ‘genuine’ business failures (i.e. for those 
businesses who find themselves insolvent as a result of the actions of others which 
could not have been foreseen) and irresponsible personal borrowing.  

 
1.3 On balance, the FSB feels that it is important not to miss this opportunity to remove the 

stigma of failure from our entrepreneurs and we continue to support the reduction of 
the bankruptcy period to one year.  It seems clear though that this will not reverse the 
trend for personal bankruptcies as a result of consumer debt and it may be that the 
Scottish Executive should consider additional proposals for tackling this problem.  

 
1.4 We are generally supportive of the remainder of the proposals relating to bankruptcy. 

 
2. Floating Charges 
 
2.1 We note the proposals for ‘tightening up’ floating charges and have no specific 

comments to make on this section of the Bill.  
 

                                                 
1 Bankruptcy and Diligence Briefing for the Enterprise Committee, ICAS, p3 
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3. Civil Enforcement 
 
3.1 We understand that enforcement officers are broadly supportive of the proposals to 

establish a new Civil Enforcement Commission. We are keen to ensure, however, that 
the industry is fully involved in guidance on standards, training and enforcement etc. It 
is also important to ensure that costs associated with the new body are kept to a 
minimum to ensure limited disruption/effective transition to the new regime.  

 
4. Diligence 
 
4.1 The Federation is unable to comment on most of the proposals for reforming diligence 

however many employers are affected by earnings arrestment and are therefore 
affected by the proposals to reform diligence against earnings.  

 
4.2 We are concerned that the proposed increase in information flows between the parties 

involved in earnings arrestment (and continuous maintenance arrestment) places 
additional burdens on small employers, which have not been effectively assessed by 
the Scottish Executive. Many small businesses do not believe that employers should 
be involved in administering wage arrestment, as they are essentially an unrelated 
third party in the transaction between debtor and creditor.  A far simpler solution from 
our point of view would be for the PAYE department of the Revenue and Customs to 
administer wage arrestment, as they have all the necessary information to calculate 
repayments.  This is an obvious example of how government could reduce the 
regulatory burden on employers.  We understand that the Scottish Executive does not 
have powers of direction over HM Revenue and Customs, but we would suggest that 
the Committee at the very least requests the Department’s views on this proposal. 

 
4.3 The Bill, as introduced, requires employers to inform the creditor of details of the 

debtor’s pay (including the calculated amount and the payment date, as well as the 
power for Ministers to prescribe additional information requirements). It also requires 
the employer to pass information on the deduction and amount of deduction to the 
debtor. We are not aware that the Bill specifies the method of notification, but we 
sincerely hope that this will be kept to a minimum. Lastly, it requires the employer to 
inform the creditor if the debtor leaves their employment and to pass on details of their 
new employer (if known).  

 
4.4  The Bill also places a duty on the debtor to inform the creditor of changes in their 

employment status. This being the case, we cannot see the need to duplicate this by 
placing the above list of requirements on the employer as well.  Employers facilitate a 
process between creditor and debtor – we do not accept that the employer has a role 
to play once the debtor has left their employment. In addition, anecdotal evidence 
suggests that many employers will rarely be aware of the next employer of the debtor.   
As workers maintain their relationship with the tax system when changing job, it makes 
sense to explore how we could use the PAYE system to track debtors and administer 
debt repayment. 

 
4.5 The Impact Assessment which accompanies the Bill makes no reference to additional 

administrative or bureaucratic requirements, or reference to small businesses, when 
discussing the impact on business of the Diligence against Earnings proposals2, which 

                                                 
2 The Bankruptcy and Diligence Etc. (Scotland) Bill Policy Memorandum, p205 
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seems particularly unhelpful, since there is clearly an increase in the duties on the 
employer. The Impact Assessment goes on to conclude that a Regulatory Impact 
Assessment is not required to support Diligence reforms in the Bill.  

 
4.6 It is worth noting that the employer’s fee is - and will continue to be - paid out of the 

debtor’s wages, over and above their scheduled repayments.  Evidence from our 
members suggests that many employers do not collect this fee for fear of damaging 
relationships with their staff, who are often on fairly low rates of pay.  Raising this to £1 
from 50p will therefore make little difference to these businesses. 

 
4.7 We are also unclear about the calculations carried out to support the proposal to 

increase the employer’s fee from 50p to £1, indeed we have not yet come across any 
supporting evidence as to how the figure of £1 was reached. We are in no doubt that a 
fee increase is required but £1 does not even cover the cost of raising a cheque and 
posting this to the creditor.  It is imperative that the Scottish Executive’s approach to 
new regulatory burdens effectively measures the cost and time associated with its 
introduction – however small the amount may seem. 

 
 
 
 
For further information on any of the points raised in this submission, please contact Susan Love, Policy Development Officer, 
on scotpu.policy@fsb.org.uk or 01259 723713 
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SUBMISSION FROM IAN R JOHNSTON FCCA

This submission for the Enterprise & Culture Committee follows oral evidence 
given by me to the Committee on 17 January 2006

Apparent Insolvency
The requirements as set out in S7 of the Bankruptcy (Scotland) Act 1985, as 
amended, have the effect of denying access to a growing number of 
individuals who have financial difficulties. The Bill should contain proposals 
for the relaxation or amendment of the requirements to allow a fairer access 
to the sequestration procedure.

No assets, no income
There appears to be no provision within the Bill for the large number of 
individuals with debt problems but having no assets and little or no income 
except possibly benefits. There is presently no debt relief procedure available
to these individuals. This can be the cause of extreme stress especially at the 
hands of intimidating creditors. Relaxation of the apparent insolvency 
requirements would benefit these individuals.

Enterprise?
The Bill’s proposals appear slanted towards “enterprise”. However, in my 
experience, the vast majority of cases I am handling result from “consumer” 
debt.

Culture?
As a nation we have moved away from the traditional values of thrift and 
prudence. It is now very much buy now, pay later.

Irresponsible lending!
The spending culture referred to above is fuelled by the irresponsible attitude 
of the banks and other financial institutions in granting excessive credit to 
individuals who are not in a position to pay back the amounts borrowed far 
less the interest charged thereon.

Protected Trust Deeds
This is a valuable procedure for alleviating debt problems. The current rate of 
return is often better that would be achieved in sequestration. There is 
currently no cost to the public purse.

Minimum level of dividend may exclude individuals from this debt relief 
process.

Positive monitoring by the Accountant in Bankruptcy will go some way to 
providing additional public confidence.
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Debt Arrangement Scheme
The scheme as it presently stands has too many obstacles to allow it to 
operate as intended. In particular, the requirement to repay debts within a ten 
year period.

Conclusion
There is a need to ensure that all people with debt problems have access to 
at least one of the three procedures – Sequestration, Protected Trust Deed or 
Debt Arrangement Scheme.
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SUBMISSION FROM GORDON MACGREGOR

As you are aware, the Scottish Parliament’s proposed Bankruptcy & Diligence 
Bill contains a provision which will allow creditors to “attach” the heritable 
property of anyone owing as little as £1500.   Effectively this means that there 
is a real possibility of losing your house over a relatively small debt.

I think this proposal may directly affect just about every student in Scotland,
given that a failure to pay one full student loan would put that person within 
the ambit of the Bill.  We all know how difficult it is for those leaving education 
to get on to the housing ladder.  It seems grossly unfair, therefore, to further 
jeopardise graduates welfare by putting any hard-earned gains at risk over so 
little.

Proposers suggests that these “robust proposals” are to ensure that debtors 
can’t simply refuse to pay their bills.  They also maintain that it strikes a “fair 
balance” between the rights of creditors and debtors.  I fail to see how this can 
be said to at all fair. It is handing creditors an inordinately large and 
undeserved stick to beat debtors with.

In addition, they maintain that there are adequate legal safeguards in place.  
However this doesn’t do much to ease the pressure on the millions of minor 
debtors in Scotland.  It is the perception of debt which ruins lives.  People in 
these circumstances have little regard to the legal safeguards, if they even 
know that any exist.

I realise the deadline for “evidence” is closed, but I think this proposal goes 
too far.  It seems unfair that an Englishman’s home will remain his castle, but 
a Scotsman’s may become forfeit.
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SUBMISSION FROM SHONA MAXWELL, HENDERSON LOGGIE 
CHARTERED ACCOUNTANTS

Duration of Bankruptcy

Most personal insolvency is a result of consumer debt rather than 
business debt, therefore proposals will have little effect on business 
restarts.

The discharge of a debtor should mean exactly that. There is no sense in 
continuing income payment orders after the date of discharge, as this will 
only lead to confusion.

Three years is not an unreasonable length of time. Recent figures 
released by the DTI show that that there has been a rise of 46% in the last 
quarter for individual insolvencies in England & Wales, compared with the 
same period last year. This is a considerable strain on the public purse.

Trust Deeds
Trust Deeds are an invaluable tool providing debt relief for many people. 
The current rate of return is better than that of sequestration, and do not 
cost the Exchequer a penny.

Minimum dividends will exclude even more people from resolving their 
debt problems. Creditors can object to the Trust Deed if they so wish, but 
rarely do. In fact many creditors do not even fill in the necessary 
documentation to allow the dividend to be paid to them. This money is 
then consigned, and eventually falls to the Crown.

There has to be concern over the proposed role of the Accountant in Trust 
Deeds. Regulation 5 in the Draft Regulations allows the Accountant to act 
as Trustee. This surely cannot promote natural justice if the Accountant is 
to be “judge, jury & executioner.”

Apparent Insolvency
There is no mention of this in the Bill. In Scotland a debtor has to be 
Apparently Insolvent in order to petition for Sequestration. At present this 
is extremely difficult, and very much depends on the creditor. There is no 
such requirement in England. If the situation is to be made a level playing 
field, then Apparent Insolvency has to be made easier, giving more people 
access. This is particularly important if Trust Deeds have a minimum 
dividend introduced, closing this route to many debtors. Again there is the 
cost to the public purse of sequestration, which is not the case for Trust 
Deeds.
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Debt Arrangement Scheme (DAS)
Unfortunately, the DAS has not been as successful as anticipated, 
although it still is early days. It is another route available to debtors, and I
have no doubt will increase over time. 
However, the very essence of the changes to the bankruptcy legislation
are meant to be designed to remove the stigma attached to debt, and 
allow people the chance to move on. It would be ironic if the route that is
currently successful (Trust Deeds), with no cost to the public purse, is 
blocked in order to make the DAS a success.
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SUBMISSION FROM DONALD MCKINNON

DAS - Debt Arrangement Scheme

This scheme was introduced with a commencement date of 30 November 
2004 where it was proposed by The Accountant in Bankruptcy that there 
would be 150 trained and operational advisers from inception. To my 
knowledge this was not achieved. 

This scheme was intended as a diligence stopper and not a debt collection 
tool. I am also led to believe that a large proportion of the cases being 
administered under the current scheme are at the instance of one creditor, 
which has used the scheme for the collection of council tax - I am sure you 
will have statistics available to you on the matter. Whilst not necessarily 
disagreeing with this, I somehow feel this may be skewing statistics as these 
individuals could have simply entered a repayment programme.

Whilst I accept there may be a place in legislation for the scheme it must be 
used in the manner to which it was intended.

It is interesting to note that apparently £1m of debt is being handled under the 
scheme and it is my understanding that payment distributors (of which I 
believe there are two) are able to charge a fee of up to 10% of distributions. At 
current rates, this would result in up to £100,000.00 of fees. This figure will 
significantly rise should the scheme become more accessible to individuals. 

Interestingly, I also believe both payment distributors to be based South of the 
border where DAS is not in operation.  The creation of this function in England 
will benefit the employment and enterprise spirit south of the border, and is a 
negative impact on that culture in Scotland.

Whilst I understand the concept of the Enterprise Act and the promotion of the 
entrepreneurial culture, most DAS cases would run for more than 7 years, 
which is clearly longer than a typical English IVA (Individual Voluntary 
Arrangement) and significantly longer than the proposed one year 
Bankruptcy. I therefore see little benefit in forcing individuals down this route, 
as the duration period is surely diametrically opposed to the enterprise 
culture!

IVA - (Individual Voluntary Arrangement) 
(The nearest thing to a Scottish Protected Trust Deed)

It was clear from the evidence presented to the committee by leading 
professionals from South of the border that, having already gone through a 
similar reform process, they were strongly in favour of the IVA as opposed to 
bankruptcy. It should be noted that the IVA apparently runs for 5years as 
opposed to what is being suggested for Trust Deeds, which is 3 years. 
Therefore within the UK economy an individual can obtain credit on the same 
terms nationwide, but is being prejudiced on how to resolve their debt 
problems dependant on which side of the border they live. I only say that for 
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comparative purposes if we are to adopt a similar process for sequestrations 
as bankruptcy in England.

Protected Trust Deeds
(The nearest thing to an English IVA - a self-funding process for debt relief 
with no cost to the public purse.)

The proposed major changes include a minimum dividend and maximum 
period to discharge. This would not only take the Scottish regime out of kilter 
with our English counterparts but would also restrict the access to debt relief. 
This, as previously stated may restrict the enterprise culture.

It should be worth noting that although statistics were provided to you by our 
English counterparts on the split between sequestrations and IVA's, these 
numbers may be slightly skewed, as apparent insolvency does not exist in 
England. Whilst I appreciate that this matter is being reviewed by the 
Scottish Executive, to my knowledge nothing has yet been proposed and I 
believe this matter to be crucial in the whole process when considering 
Bankruptcy reform in Scotland. If apparent insolvency is to be relaxed, this 
would potentially give rise to the Sequestration process becoming the New 
Trust Deed, which in turn would have a disastrous effect on the proposed 
budget for administering sequestrations in Scotland.

Sequestrations
(The Scottish term for Bankruptcy)

I noted the comments presented to the committee on how the one-year 
discharge in England affected the number of individuals entering their 
Bankruptcy process. When considering adopting a similar process, I believe 
that all aspects of debt relief and qualifying criteria should be considered 
along with the cost implications for administering it.

It is worth noting at this stage that the figures contained in the Trust Deed 
Consultation Paper may be inaccurate, and at the very least certainly worth 
qualifying for clarity purposes. Any legislative changes made must be based 
on factual evidence and the consequences of getting this wrong will be 
extremely damaging. 

In support of my suggestion of figures possibly being inaccurate may I draw 
your attention to the consultation paper prepared by the Scottish Executive. 
This purports to draw on statistics kept by the Accountant in Bankruptcy and 
states that 23% of sequestrations paid no dividend to creditors. This is 
contrary to the figures contained within the Accountant in Bankruptcy's Annual 
Reports, which indicate that for the years 2002 to 2005, the percentage of 
sequestrations paying no dividend in each year is between 80% and 82% -
significantly less successful than 23%. Given this observation can I perhaps 
ask the committee to seek further clarification from the Scottish Executive on 
the statistics being provided as evidence.
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It should be noted that from the Accountant in Bankruptcy's Annual Report, 
the number of sequestrations that closed in 2005 was 3,723 of which 3,005 
paid no dividend.  In that year, the Accountant in Bankruptcy posted an 
operating loss of  £4.3M and failed to recover fees of £3.4M from no asset 
sequestrations. 

Of the 6,141 protected Trust Deeds registered in 2005, 92% would not be 
eligible for either DAS or the proposed reform to Trust Deeds.  I would expect 
the Accountant in Bankruptcy's losses to increase in line with the proposed 
changes.

Essentially even if you were to compare the non-dividend paying
sequestrations with Trust Deeds there are no costs to the public purse of 
administering a Trust Deed.

Summary

In conclusion, I feel that the current proposals are against the very nature of 
The Enterprise Act, and do not given parity to North and South of the border 
but are merely being selective. The legislation under consideration will affect, 
and likely restrict, an individual's access to debt relief. The Enterprise Act was 
intended to assist businesses and not necessarily consumers. In recent press 
articles it was estimated that 90% of debtors in a personal insolvency process 
are in respect of consumer-based debt, accordingly the current proposals will 
affect 90% of individuals, which the Enterprise Act was never intended for.

This is a large bill and in order to meet its policy objectives must consider all 
the constituent parts in unison. I do not consider that the committee is being 
provided with all the appropriate information (or perhaps is receiving 
inaccurate information) at the same time to consider the potential 
consequences.

The committee I feel is being too rushed into bringing in legislation without 
fully understanding where it all sits in Bankruptcy reform within an enterprise 
culture. All strings of the bow need to be considered along with each other.

Whilst I appreciate this is a brief overview and wish to avoid detailed specifics, 
I would welcome the opportunity to meet with any of the committee members 
to assist with explaining my thoughts and comments.

452



SUBMISSION FROM NICK ROBINSON

I am an insolvency practitioner of over twenty years standing.  I have presided over 
3000 cases during my career and, at this stage, I am involved in bankruptcy work but 
do not take many Protected Trust Deeds.  I am writing to express concerns about 
aspects of the Bankruptcy and Diligence Bill presently before Parliament.  My main 
issues are as follows:

The Debt Arrangement Scheme

This has been a hugely expensive white elephant so far.  In its first year, the cost to
administer the scheme appears to have worked out at something well in excess of 
£20,000 per case.  Surely, this cannot be an effective use of taxpayer’s money?

I agree that there is merit in finding a method whereby debtors can obtain a breathing
space and a structured way to repay their debts.  The majority of personal debt in 
Scotland arises from consumer debt – bank loans, credit cards, HP, etc.  These debts 
are interest bearing and often it is very hard to arrive at a regular payment which is
going to both deal with the interest and capital elements in full over a sensible time 
period.  The reality is that without some form of debt relief, there are few debtors who 
have or will be able to use the scheme.   

If debt forgiveness is introduced to DAS, then:

In effect you have a Protected Trust Deed by another name, except that it is
conducted at the expense of the public purse.
The process is effectively a formal insolvency involving debt write off but it will be 
dealt with by money advisors who are both unregulated and inadequately trained for 
the job.  Bear in mind that it takes the average insolvency practitioner many years to 
qualify – often about the same as a hospital consultant – and they are heavily 
regulated and subject to regular quality reviews.  Further they are bonded both 
globally and in respect of each case.

If debt forgiveness is to be introduced to the Debt Arrangement Scheme, such 
schemes must be conducted by insolvency practitioners and/or appropriately 
qualified people working for the Accountant in Bankruptcy.  It is inappropriate to 
entrust this to money advisors whose training in the field of insolvency is limited 
and inadequate to deal with the wide variety of situations which arise.  It is also 
my personal experience that most money advisors do not wish to do this work.

Protected Trust Deeds

Much has been made of the need to reform Protected Trust Deeds because it is implied 
that they are being used by insolvency practitioners simply to generate fees for 
themselves.  The reality is that the majority of Protected Trust Deeds are signed by 
people whose insolvency is such that they are really bankrupt by any reasonable 
definition.  They have been unable to access formal sequestration because none of 
their creditors sue them and they have been unable to constitute Apparent Insolvency
by having an expired charge for payment.  Most consumer debt collectors are alert to 
the fact that bankruptcy will mean an end to any prospect of recovery and they 
therefore prefer to rely on methods such as doorstep collection and chasing telephone
calls, which do not involve the courts.  There is evidence that such methods often
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encourage further debt through borrowing to fund borrowing.

This lack of access to sequestration is the primary reason why there are so many 
Protected Trust Deeds and why they have lower recoveries than the Executive 
feel they should.  Most Protected Trust Deeds are sequestrations masquerading 
as Trust Deeds.

If a debtor is able to self certify his insolvency or have it certified by a money advisor or 
insolvency practitioner, the need for a very large proportion of Trust Deeds would 
vanish overnight.  There would, however, be a huge rise in bankruptcies as, in addition 
to those that would formerly have been Protected Trust Deeds, there are literally 
thousands of backlog cases in money advisors’ files where the debtor requires access 
to a bankruptcy process but cannot constitute Apparent Insolvency.   This, of course, 
would result in a large rise in the cost to the public purse.

Advantages of the current Protected Trust Deed regime are that

a) There is no cost to the public purse.
b) Often they produce a better result than bankruptcy as debtors pay something 

when in bankruptcy it would be nothing because of additional costs.  Further, 
often the voluntary contribution made by debtors would not be available under 
sequestration.

c) It allows a route to debt relief for many people who cannot access bankruptcy 
and for whom DAS is wholly unsuitable.

If the main concern about Protected Trust Deeds is that some insolvency 
practitioners have abused the quantum of fees they have earned from them, it 
would seem to make more sense to regulate the fees available for this type of 
work, monitored by the Accountant in Bankruptcy, than to throw the baby out 
with the bathwater, as is contemplated by the present proposals..

A further proposal is to limit the time period of a Protected Trust Deed to three years. 
One way in which a greater return for creditors could be obtained would be for the deed 
to run for longer, say 5 years but it is proposed to preclude this route.  This is 
inconsistent with the Debt Arrangement Scheme where debt payment plans can last for 
as long as ten or twelve years.

A final point on Protected Trust Deeds is that the proposal to set a minimum acceptable 
dividend is the wrong approach to determining whether a Protected Trust Deed is 
appropriate or not.  If the question of access to bankruptcy mentioned above is 
resolved, then Protected Trust Deeds will become much more self regulating as most 
low dividend cases will proceed as sequestrations instead.  Notwithstanding this, the
creditors presently have the means to reject a Protected Trust Deed if they do not like 
it.  Very few do object suggesting that most creditors accept they are going to get a 
better result via the trust deed than sequestration.  Why then, if creditors accept the 
Protected Trust Deed, do the government feel the need to intervene in terms of setting 
minimum dividends?

Insisting on a minimum dividend of 20-30p will have the effect reducing the 
dividends available to creditors, not improve them.  This is because the 
alternative is either nothing happening or sequestration which is more expensive 
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to administer and will consume more of any available funds.  I cannot see the 
basis upon which the assertion that many will move to DAS is made. 
Fundamentally, the dividend prospect is too low for DAS as it is presently 
constituted. 

The determining issue in proceeding with a Protected Trust Deed should be that 
it offers a better return to creditors than sequestration and this should be 
measured on a case by case basis.  If a better return is 5p instead of nothing then 
most creditors will prefer that.  

Further, by the Executive’s own admission in its impact paper, severely curtailing 
Protected Trust Deeds will result in denying thousands of people access to debt 
relief of any sort.  Surely this is not what reform is about? 

If access to Protected Trust Deeds is to be severely restricted as seems to be the 
case, debtors must have the alternative of seeking bankruptcy which means that 
the question of how to constitute Apparent Insolvency must be addressed.  If this 
is not the case then thousands of people will be left in limbo with no ability to 
seek debt relief of any description.

In conclusion, insolvency practitioners come at the end of the debt process.  They are 
not responsible for creating the sums owed by debtors that can be caused by many 
factors but the major issue is frankly the consumer society allied to often scandalously
easily available credit.  If an individual presents to an insolvency practitioner with 
various credit cards and ‘home improvement’ loans, it is often the case that there are 
numerous debts because more and more has been borrowed in order to service earlier 
borrowings and the debtor has simply been caught in an escalating credit cycle.  Whilst 
a unified approach to debt relief is to be applauded, this only treats the symptoms, not 
the cause.  Credit providers need to take a much more responsible attitude to lending
and perhaps some form of legislative solution has to be considered.

I hope that my points above have contributed to the Enterprise Committee’s 
understanding of what goes on ‘at the coalface’ and that my comments will be taken 
into account in arriving at a conclusion.  Protected Trust Deeds are presently filling a 
need for many debtors which is not met by any other form of insolvency process and at 
no cost to the public purse.  It would be folly to wreck them in the way that the current
proposals inevitably will.

I would be delighted to meet with or appear before the Enterprise Committee to expand 
on what is inevitably an involved subject, if that is thought to be useful.

Yours sincerely

Nick Robinson CA
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SUBMISSION FROM CAMERON RUSSELL

Reform of Personal Insolvency in Scotland
Bankruptcy & Diligence (Scotland) Bill
-----------------------------------------------------------

I am an Insolvency Practitioner based in your Constituency and am writing to express 
my own concerns on that which the Scottish Executive intends to do with elements of 
its proposed reform to personal insolvency in Scotland.

In this letter I refer to the following documents, which I believe have already been 
made available to you.

SPICe Briefing 1st December, 2005 Ref: 05/73
Institute of Chartered Accountants of Scotland Briefing

In addition to the Primary Legislation I understand it is proposed to revise the manner 
of operation of Protected Trust Deeds by Regulation, and undernoted is the 
documentation setting out the Executive’s proposals:

Consultation on Protected Trust Deed Reform – Publications 
2006/01/20093732

In its briefing paper, the provider of my Insolvency Permit, The Institute of Chartered 
Accountants of Scotland, attempts to provide the Executive with a balanced view on 
the proposed changes to personal insolvency, accepting that many of the changes 
are needed, partly to streamline the insolvency legislation but also to bring it into line 
with that which applies in England.  There are however specific areas which I believe 
require consideration, and the following views are entirely my own.

Debt Arrangement Scheme

During recent discussions with my fellow Insolvency Practitioners, I was surprised to 
learn that few of them appreciated the true cost of the Scottish Executive’s attempts 
to provide an alternative to formal insolvency.   At this point I should say that while I 
believe the concept of providing a “ring fenced” repayment vehicle to be entirely 
laudable in principle, the manner in which it has been approached should give cause 
for concern to all Scottish taxpayers, and my guestimate of the cost involved in each 
of the 104 arrangements put into place over the last twelve months is that they have 
cost the Scottish Executive in excess of £30,000 each.

The above situation arises partly through the fact that the Scottish Executive has got 
it completely wrong in considering that a Debt Arrangement Scheme is a suitable 
alternative to a Protected Trust Deed for individuals with debt problems.  In essence 
the Debt Arrangement Scheme only applies (as presently drafted) where all debts 
can be paid in full, limiting its scope to cases involving fairly modest levels of debt, 
and equally modest levels of disposable income to provide the basis of creation of a 
fund for settlement of creditors’ claims.
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Some part of the above deficiency is intended to be rectified in the forthcoming 
changes to legislation/regulations, but I fear that the primary motivation behind 
changing the foregoing is to justify the substantial expenditure already incurred, 
thereby removing any need to explain the horrendous outcome thus far.

The reasons for my concern on the costs arises from the fact that I understand the
cost to the public purse to be £2 Million, from October, 2004, in addition to the £3 
Million annual allocation since 2002 (see attached news release by Malcolm 
Chisholm).

Clearly the above will contain an element of fixed and variable costs, the former
referring primarily to the direct cost of circa £2 Million per annum, provided as the 
basis of putting in place full time debt advice staff, who it was intended would initiate 
or administer a D.A.S. on behalf of their client.   Sadly, the level of funds provided 
by the Executive has not always found its way down to many Non Governmental 
employers of Money Advisers and the lack of any increase in the salaries of those 
who are expected to carry out the work, has failed to provide stimulation to Money 
Advisers, who by putting forward a Debt Arrangement Scheme for approval then 
commit themselves to be responsible for its administration, over whatever period is 
involved.  Most debt advisers inevitably quickly worked out that they are being asked 
to carry out additional duties for little or no more remuneration, and also the fact that 
their case loads would progressively increase in the event that additional Debt 
Arrangement Schemes are put in place in future.

In my view while the Debt Arrangement Scheme might provide an answer to a limited 
number of individuals who might by its adoption then avoid more formal insolvency, I 
do not consider that there is any cost/benefit/value relationship between the numbers 
of individuals likely to avail themselves of this approach, for reasons which I will 
expand upon later.

I should also point out that from the very outset most of my fellow Insolvency 
Practitioners have shared the above view, which in fact is one which I expressed 
when I addressed my Institute’s Insolvency Conference in November, 2003 on the 
proposed changes to Personal Insolvency Legislation, in which I referred to the DAS 
provisions as being a Damp Administrative Squib.

Protected Trust Deeds

There has been spectacular growth in the number of individuals undertaking 
Protected Trust Deeds as a means of providing a permanent answer to financial 
difficulties.  The briefing papers produced by the Scottish Executive considers that 
there should be different “tools” available to fit individual particular circumstances, 
and therefore it is proposed that there should be some amendment to the manner in 
which Trust Deeds are operated, and more particularly to the individuals to whom 
they might in future apply.

Most Insolvency Practitioners accept that there is a need for some change in 
regulation to improve transparency and ensure that all Trust Deeds are undertaken 
by Insolvency Practitioners on a professional and consistent basis.   Indeed the 
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foregoing is something which has already been approached by the Institute of 
Chartered Accountants by the issue of its Statement of Insolvency Practice on this 
topic (SIP 3a) and this unilateral action by the Institute has substantially improved the 
quality of information and documentation provided to creditors.

The point which concerns me involves the criteria which it is proposed will be applied 
to Trust Deeds in the future, whereby they may only gain Protected status (taking 
them out of the scope of a bankruptcy application by a creditor) in the event that a 
minimum dividend of 30% is anticipated to be available to creditors.  Figures 
produced by my Professional Body have indicated present average dividend 
payments in Trust Deeds of slightly less than the proposed 30%, it being appreciated 
that the average is a combination of dividends which are either substantially lower, or
indeed more than the 30% which is being proposed.

In my view, a Protected Trust Deed provides an insolvent individual with a realistic 
way of finding a permanent solution to financial difficulties, where either bankruptcy is 
not an option (for a range of technical reasons) or where a DAS does not apply since 
the present arrangements do not entertain any element of “debt forgiveness”.  I know 
that this latter aspect is a matter being considered, but on a basis I understand that it 
is proposed that the debts still will be quantified as at the time of initiation of the DAS 
with removed ability for creditors to seek progressively accruing interest, as is the 
case at present.

Subject to modifying the administrative procedures applying to Trust Deeds, I believe 
that the “tool” is very much a viable one, and believe in the concept that “if it ain’t 
broke – don’t fix it”.

My suspicion is that the patent failure of the Debt Arrangement Scheme provisions 
will be made to work in the future at the expense of Protected Trust Deeds, the latter 
of course being carried out by independent professionals within private practice, 
therefore at no cost to the public purse.  In essence therefore I believe that those 
who propose the present changes may have ulterior motives, namely to validate the 
DAS expenditure, and justify the ongoing commitment of £3 Million per year for 
Money Advice posts.

As mentioned at the outset of this letter, the views expressed are entirely my own
and I have attempted simply to highlight areas which I believe require detailed 
consideration by those who will be responsible for discussing and eventually 
authorising the legislation which is then likely to apply to personal insolvency 
situations in Scotland for the next ten years.

I have only attempted to give an overview of my primary concerns and will of course 
be happy to speak or meet with you to provide greater detail in the event that you 
share my misgivings.

Yours sincerely,

Cameron K. Russell
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SUBMISSION FROM CAMERON RUSSELL (2) 

Reform of Personal Insolvency in Scotland
Bankruptcy & Diligence (Scotland) Bill
-----------------------------------------------------------

I wrote to you recently to set out the background and my concerns on some aspects 
of the proposed changes to personal insolvency provisions.  On reflection, although it 
was necessary to expand on the conclusions eventually reached, I thought it might 
be worthwhile if I provided you with a further letter summarising my areas of concern.

Debt Arrangement Scheme

While undoubtedly these provisions will serve a group of insolvent persons, unless 
there is substantial debt forgiveness (which would make it the equivalent of a Trust 
Deed) the requirement to pay debts in full means in my view that the provision only 
will apply to a limited number of individuals.   Thus I had concerns over the £3 Million 
per annum which I understand is being provided for Money Advisers.

In my last letter I also made reference to the position of money advisers, and again I 
should point out that I see little incentive to such advisers to add to their existing 
workload, without additional remuneration, and I also observed that, particularly with 
regard to existing Money Advisers, the further funds provided to their employers gave 
them no direct or personal incentive to increase their workloads.

Protected Trust Deeds

This variant of personal insolvency always provides individuals with an alternative to 
either Bankruptcy/DAS (where neither of these may apply for either practical or 
technical reasons) and creditors have the right of veto, whereby within five weeks of 
being advised they may object to the gaining of Protected status.  Therefore, unless 
there is an objection in the Trust Deed, it is deemed to have been accepted by 
creditors, and there is no proposed change in that approach.

The suggested/-

The suggested minimum dividend payment at the rate of 30% of liabilities means that 
Trust Deeds will only apply to a reduced number of individuals, being those with 
either limited liabilities, or substantial assets.   

Where there is a wide gap between the level of assets and liabilities such an 
individual may not be able to undertake a DAS, and also may not satisfy the legal 
criteria which allow then to apply for bankruptcy, and thus unless they are able to 
undertake a Protected Trust Deed they are likely to be left in financial limbo.  The 
foregoing is contrary to the general approach of the Proposed Reforms which profess 
the intention of providing a wide “tool kit” suggesting that the intention is to provide 
everyone with a feasible, while also being reasonable, approach to dealing with 
pressing financial difficulties.
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Creditors under Trust Deeds will continue to have the right to veto the gaining of 
Protected status and thus it should be left to them to consider each proposal on its 
merits, without the imposition of an arbitory lower limit, whether it be 30% or indeed 
any other figure.

Finally, with regard to Trust Deeds, I have previously expressed the view that 
although there may be a need for demonstrable control of documentation and 
regulations put in place to ensure a uniform approach by IP’s, present provision 
facilities a realistic approach to personal insolvency, without any direct cost to the 
public purse.
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SUBMISSION FROM SCOTTISH CHURCHES HOUSING ACTION

Bankruptcy and Diligence &c (Scotland) Bill – general principles

1. Introduction
Scottish Churches Housing Action brings together the 13 major national 
church bodies in Scotland in their concern about poor housing and 
homelessness.  It supports their work towards a Scotland that is free of 
homelessness.  It provides advice to church groups wishing to help homeless 
people at a local level, and seeking to use church property resources for the 
development of affordable housing.  It has a role in education and awareness-
raising within the churches, and in speaking out on behalf of the churches on 
issues relevant to poor housing and homelessness.

2. Bankruptcy and Diligence &c (Scotland) Bill
The majority of the contents of the Bankruptcy and Diligence &c (Scotland) 
Bill are not issues with which Scottish Churches Housing Action has a major 
concern, and we have no particular insights to offer.  We wish, however, to 
comment on one provision of the Bill: the proposed new diligence of land 
attachment.

3. Land attachment
Land attachment would enable a creditor holding a decree to obtain a right 
over heritable property in security for the debt; and in the case of any debt 
over £1,500, the creditor would be able to apply to sheriff court after 6 months 
for authority to sell the property.
Our concern is that this will lead to increased homelessness if such authority 
were to be given, and that even if not, it would create a disproportionate level 
of anxiety and insecurity on the part of the debtor.  Our view is that this falls 
far short of the aim of the Bill, which is to create an appropriate balance 
between the interests of debtor and creditor.  We recognise that there need to 
be effective measures for creditors to recover their outlay, but we believe that 
other measures in the Bill will achieve this with greater equity.
The particular objections to the introduction of this proposed form of diligence 
are:
3.1 If applied widely, it could lead to significant numbers of home-owners 

losing their home, at exactly the time when the thrust of national policy is 
geared towards the prevention of homelessness, with the Scottish 
Executive having a well-publicised target that councils should by 2012 be 
in a position to offer permanent accommodation to all homeless 
applicants.

3.2 Even if used (as appears to be the intention of advocates of the measure) 
more as a threat than in execution, it would in its present form be a 
disproportionate response to relatively low levels of debt.  
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It would create anxiety and insecurity associated with the possible loss of a 
home for people who would, by virtue of their financial difficulties, already 
be under stress.  This does not appear to be much more humane than the 
former system of poindings and warrant sales.

3.3 It has the effect of removing the distinction between a secured and an 
unsecured loan, since any loan will be subject to land attachment.  We 
doubt whether the higher rates of interest currently applying to an 
unsecured loan would be reduced with the advent of this measure, though 
lenders would have the benefit of being able to take out a land 
attachment.

4. Proposed measures
In our view, the best approach would be to remove the proposal for land 
attachment from the Bill.  However, we recognise that there are strong views 
in favour, and propose the following approaches to ensuring that an equitable 
approach is developed.
4.1 Land attachment should be at or near the top of a hierarchy of recovery 

methods.  It should be open to a creditor to pursue it only after other 
approaches, such as arrestment of wages or bank account, have been 
tried and have failed.  This should not be left for a sheriff to determine, but 
should be on the face of the Bill.

4.2 The debtor’s sole or main dwelling should be excluded from land 
attachment.  This would meet our point about the potential to create 
homelessness.

4.3 The level of debt against which a land attachment can be taken should be 
raised to an amount which reflects the value of the property: either a fixed 
sum of the order of £50,000 rather than £1,500 as is presently proposed, 
or a percentage of the property value.  This would meet our point about 
the proportionality of the sanction to the debt.

4.4 The costs associated with taking out a land attachment should be borne 
by the creditor.  This would help prevent frivolous or overbearing action by 
creditors, and would inhibit them from seeking land attachments for small 
debts. 

5. Further comments
We believe that wider social policy would be ill-served by the introduction of 
land attachments in the form presently in the Bill.  We hope that the 
Committee will seek the views of, among others, the Minister for Communities 
and the Communities Committee, with particular reference to the likely impact 
of the land attachment proposal on the objective of preventing, rather than 
encouraging, homelessness.
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WRITTEN EVIDENCE FROM SCOTTISH CONSUMER COUNCIL

Bankruptcy and Diligence (Scotland) Bill

I am writing to confirm, in advance of today’s committee meeting, that the 
Scottish Consumer Council supports the comments made by Citizens’ Advice 
Scotland (CAS) in its briefing to the committee on this bill. Due to a lack of 
resources and competing priorities, we are unable to do any significant work in 
relation to this bill, and we have agreed with CAS that it should take the lead on 
this.

The only matter in which we take a slightly different view to that taken by CAS is 
that of land attachment. We agree that there is a need to require creditors to 
carry out diligence according to a hierarchy, which must include land attachment. 
This is needed to ensure that creditors use less draconian forms of diligence first, 
and must use land attachment where applicable rather than sequestration. We 
are concerned that the evidence suggests that too many creditors are currently 
going straight to sequestration, for relatively small sums of money. 

It was clear from the figures quoted by the Accountant in Bankruptcy at a recent 
conference on the bill that the numbers of sequestrations are rising, and that the 
majority of creditor petitions are coming from local authorities in respect of 
council tax debt. We think this is a matter of concern, as this echoes the previous 
position in relation to poindings, where the majority were carried out in respect of 
council tax, but very few warrant sales were carried out. Of the 23,061 poindings 
carried out in 1998, almost half were at the instance of local authorities 
proceeding on the basis of a summary warrant in respect of council tax and 
community charge arrears.1 Yet, only 8% of all warrant sales in that year were 
carried out by local authorities. 

We have expressed concern in the past, as has CAS, that local authorities 
appear to use the most drastic forms of debt recovery first, as a threat, instead of 
making use of the less draconian methods of enforcement at their disposal.

We believe that there is a need to balance the various interests involved here, 
and we do not therefore believe that dwelling houses should be exempted from 
attachment. We think that every form of property should be capable of 
attachment, with appropriate debtor protections built in, as to do otherwise could 
lead to abuse and inequality.  We do, however, support the exemption of dwelling
houses from the sale stage, so that the money could be realised only when the 
house is voluntarily sold.

I hope that these comments are helpful to the committee in its deliberations.  
Should you wish to discuss this matter further, please do not hesitate to contact 
either myself or Sarah O’Neill, our Legal Officer.

                                                          
1 Civil Judicial Statistics Scotland 1998
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SUBMISSION FROM TODS MURRAY LLP

Bankruptcy and Diligence etc. (Scotland) Bill

Comments on Part 2 (Floating Charges) to
Scottish Parliament Enterprise and Culture Committee by
Banking Department of Tods Murray LLP

1. Introduction

Tods Murray LLP is a leading Scottish law firm based in Edinburgh and 
Glasgow. Its Banking Department is one of the largest banking law practices 
in Scotland and is highly regarded in both the local Scottish market and for its 
work on cross-border transactions in relation to businesses operating 
throughout the United Kingdom and in other countries. This practice involves 
sophisticated use of floating charges.

Our comments relate to the following matters:

- amendments required to deal with problems from recent legislation
- registration of floating charges granted by non-Scottish companies
- registration practicalities
- points of detail

2. Problems from recent legislation

a. Attachment of charge by receivership

Council Regulation (EC) No.1346/2000 on insolvency proceedings 
introduced a new general regime for cross-border insolvency 
throughout the EU and as part of this new regime altered the basis on 
which insolvency proceedings might be commenced in the Scottish 
courts. 

Since May 2002 it has not been possible to commence winding up or 
certain other insolvency proceedings in Scotland in relation to an 
insolvent company with its “centre of main interests” in the EU unless 
that “centre of main interests” is in the UK or it has an “establishment” 
in the UK, even if the company in question is incorporated in Scotland. 
It was formerly possible to commence winding up proceedings in 
Scotland in relation to a company without significant links to Scotland 
other than the presence of assets in Scotland owned by that company. 

Section 51 of the Insolvency Act 1986 permits a receiver to be 
appointed to enforce a floating charge granted by a company which the 
Court of Session in Scotland has jurisdiction to wind up and this section 
was not amended to take account of this EU Regulation. 
It thereupon ceased to be possible to appoint a receiver in Scotland to 
enforce a floating charge covering assets located in Scotland if the 
granter of the charge had its “centre of main interests” in the EU but 
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that “centre of main interests” was not in the UK and it had no 
“establishment” in the UK. 

This is not uncommon as, for example, an Irish property investment 
company holding significant investments in Scottish property may 
readily have its “centre of main interests” in the Republic of Ireland and 
no “establishment” in the UK (as an “establishment” requires “non-
transitory economic activity with human means and goods” – which the 
courts have confirmed does not include passive holding of assets). As 
at May 2002 it therefore ceased to be possible to enforce a floating 
charge granted by such a company over its Scottish assets by 
appointing a receiver. 

We believe this was an inadvertent change in law caused by the EU 
Regulation and consider that Section 51 of the Insolvency Act should 
be amended by deleting the requirement in that section that the 
Scottish courts have winding up jurisdiction over a company in order 
that a receiver may be appointed to enforce a floating charge in respect 
of its Scottish assets.

b. Attachment of charge by liquidation (winding up)

Liquidation is the main alternative to receivership by which to cause a 
floating charge to attach to charged assets under Scots law. Clause 38 
of the Bill reflects the current Section 463 of the Companies Act 1985 
in this regard. 

Given the restrictions of Scottish liquidation jurisdiction under the EU 
Insolvency Regulation mentioned above, it is more likely than formerly 
that a relevant company will be subject to a liquidation in another EU 
country rather than in the UK. It would consequently be helpful to clarify 
that liquidation for the purposes of Clause 38 is not intended to be 
restricted to liquidation in England or Scotland as the cross-reference 
in Clause 38 to Section 247(2) of the Insolvency Act 1986 is not 
completely clear on the point. This would clarify, for example, that the 
liquidation in the Republic of Ireland of the company mentioned in the 
example above would cause the floating charge over the Scottish 
assets to attach to them – as it would on a liquidation in Scotland of 
that company, were such a liquidation possible. 

It is suggested that Clause 38 be amended to cross-refer to “winding 
up proceedings” as defined in the EU Insolvency Regulation as this 
would ensure that all EU proceedings considered analogous to 
liquidation in the UK would trigger attachment of a floating charge over 
Scottish assets. Further generic reference to non-EU winding up 
proceedings may then also be beneficial.

c. Attachment of charge following administration

The only other basis on which a floating charge will attach to charged 

465



assets under Scots law is when an administrator appointed to the 
company has lodged a notice to such effect with the registrar of 
companies under paragraph 115(3) of Schedule B1 to the Insolvency 
Act 1986 following his conclusion under paragraph 115(2) that the 
company has insufficient property to enable a distribution to be made 
to unsecured creditors in general. This provision was introduced from 
September 2003 by the Enterprise Act 2002.

It would be worth clarifying that an administrator appointed to an 
English, Northern Irish or foreign company is entitled to lodge such a 
notice and whether such notice should be lodged with the registrar of 
companies in Edinburgh, Cardiff or Belfast. It should be noted in this 
regard that paragraph 2(4) of the Insolvency Act (Amendment) 
Regulations 2005 (SI 2005/879) clarified the potential availability of 
administration proceedings in Scotland and England in respect of 
foreign companies.

Given the increased significance of attachment indicated below, it is 
arguable that a floating charge should, instead, simply crystallise 
automatically on any appointment of an administrator, though it may 
then be necessary to consider “decrystallisation” of the charge on 
success of the administration.

d. Attachment of charge to parts of assets charged

Section 51 of the Insolvency Act 1986 permits appointment of a 
receiver “of such part of the property of the company as is subject to 
the charge”.  Conventional opinion indicates that this does not permit 
appointment of a receiver to only some of that part of the company’s 
property which is charged. Thus when all of a company’s property is 
charged by a floating charge it is thought that a receiver may not be 
appointed only to some of that property, for example only debts 
payable to the company or a given branch operation. Banks and 
borrowers have lived with this inflexible situation and the fact that such 
appointments to parts of a company’s charged assets is competent in 
England but not Scotland. Though we have no specific evidence, it is 
indeed possible that businesses have been lost through a full 
receivership of all of their assets where they might have survived had 
receivership of part only been possible.

Section 72A of the Insolvency Act 1986 was introduced by the 
Enterprise Act 2002 with effect from September 2003 and for most 
purposes prevents the appointment of a receiver to the entire assets of 
a company – in line with the UK Government’s objectives in the 
Enterprise Act of encouraging the use of administration rather than
“administrative” receivership as a route to rescue businesses. As most 
floating charges are granted over all of a company’s assets, Section 
72A has, however, rendered most floating charges unenforceable in 
Scotland by receivership as Section 51 does not permit appointment of 
a receiver of part only of the assets charged.  We believe this was 
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again an inadvertent consequential effect of legislation with a different 
general purpose and it should be noted that it applies to floating 
charges granted by both UK and foreign companies.

It is suggested that Section 51 of the Insolvency Act 1986 be amended 
to make it clear that it is competent to appoint a receiver of a part or 
parts of the assets charged by a given floating charge as this will 
enable a floating charge to be enforced and to attach to relevant assets 
in situations in which it is not necessary for the company in question to 
go into liquidation or administration. Some consequential amendment 
to relevant secondary legislation may also be required.

e. Old view of receivership as insolvency process

We believe that many of these problems have arisen from the view 
which seems to have been taken when receivership was introduced to 
Scots law in 1972 that it was an insolvency process rather than a 
method of enforcing a security. The reforms to receivership brought in 
by the Enterprise Act 2002 and the exclusion of receivership from the 
“insolvency proceedings” subject to the EU Insolvency Regulation 
make it clearer than ever that receivership is indeed a method of 
enforcing a security and not an insolvency process and that it should 
not, therefore, be treated as if it were an insolvency process in the 
manner indicated above.

f. Increased significance of attachment

These issues will be of even greater significance under the new Bill 
than at present as Clause 34(1)(b) relates the ranking of a floating 
charge to its attachment. The corresponding Section 464(3) of the 
Companies Act 1985 does not relate ranking to attachment to the same 
extent.

g. Westminster legislation

It is possible that some of the comments made in this paragraph will 
require UK primary legislation by the Westminster Parliament and it is 
suggested, given the urgency of some of these issues and the 
increased difficulties possibly created by the Bill itself, that the 
possibility is explored as a matter of urgency of adding relevant 
provisions to the Company Law Reform Bill currently before the 
Westminster Parliament.

3. Registration by non-Scottish companies

Under Part XII of the Companies Act 1985, floating charges require to be 
registered in Scotland if granted by Scottish companies or by companies 
incorporated outside Great Britain and having a place of business in Scotland. 
Floating charges granted by English companies (including those relating to 
Scottish assets) currently require to be registered in England under Part XII of 
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the Companies Act. This registration system, with reference to the person 
granting the charge rather than the assets charged is well known both to 
those granting charges and those dealing with companies in the UK, whether 
such companies are based otherwise in the UK or coming from abroad. Those 
granting charges therefore know where to register their charges and those 
dealing with companies who may have granted charges know where to look 
for them.

Although Clause 32 of the Bill is not explicit on the subject, it would appear 
that registration in Scotland of a floating charge will be necessary in order to 
create a floating charge over assets located in Scotland or otherwise 
governed by Scots law wherever the granter of the charge is incorporated and 
wherever it is otherwise based. It would also appear that a Scottish company 
would not require to register in the new register in Scotland a floating charge 
granted over English or other non-Scottish assets. 

Registration of charges with reference to the assets charged, as in Clause 32 
of the Bill, is commonplace regarding assets which are themselves registered, 
such as land. It is also likely to be foreseen by those granting and searching
for charges where the charge deals with specific identified assets, such as 
fixed equipment in a factory. It is more problematic when the assets charged 
are intended to fluctuate from time to time, as is one of the principal purposes 
of a floating charge, and the more so when such fluctuating assets may or 
may not include Scottish assets from time to time. 

Clause 32 is therefore likely to cause problems for English and other non-
Scottish companies which routinely grant floating charges which do not at the
time they are granted include Scottish assets but which subsequently do so 
when Scottish assets are acquired by the granter of the charge. It would 
appear that such a floating charge would no longer be valid in relation to such 
Scottish assets until registered in relation to such assets. In very many cases 
the holder of the floating charge will be unaware that this has happened and 
unable to protect its position by registering the charge. The granter of the 
charge may also be unaware of the need to register a charge in Scotland in 
situations where the assets charged fluctuate frequently or where the law 
governing the asset in question is not clear (as is not uncommon in certain 
types of business). This is likely to lead to precautionary registration in 
Scotland of all floating charges granted by any company based anywhere 
which is thought may at any time in the future have Scottish assets – where 
the holder of the charge happens to become aware that this type of charge 
registration regime exists in Scotland.

Registration of floating charges under Part XII of the Companies Act  (as that 
regime is also scheduled to be substantially amended) appears likely to 
continue in parallel for Scottish Companies to the new regime under the Bill, 
increasing the administrative burden on those granting and holding floating 
charges. It should, however, be noted that those dealing with a company are 
far more likely to search a register organised with reference to the company 
when looking for charges granted over fluctuating assets of various types than 
they are to assume a register will exist which is organised with reference to 
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assets having such characteristics and which may not themselves be 
registered.

4. Registration practicalities

a. Registering the charging document

The charge registration regime under Part XII of the Companies Act is 
rightly criticised for difficulties it raises in summarising charging 
documents for the purposes of submitting particulars for registration 
and submission of charging documents is sometimes proposed as the 
solution to this. Clause 32 of the Bill adopts this solution. 

This should work quite well for the large numbers of short stand-alone 
standard form floating charges which are used in smaller and more 
standardised transactions. In larger and more complex transactions 
and in many cross-border transactions this may raise more problems 
than it solves as the documentation of floating charges in such 
transactions  is often set out by cross-reference among a number of 
documents. Each of these documents may be more than a hundred 
pages long and contain floating and other charges granted by entities 
operating in various countries and contain various other unrelated 
provisions and commercially sensitive information, the publication of 
which by registration could not readily be justified. As currently drafted, 
Clause 32 may lead to the need to restructure the current convenient 
manner in which floating charges over Scottish assets can be included 
in these types of transactions or may lead to the register becoming 
largely incomprehensible to a third party considering a floating charge 
of this type on the register.

It is suggested that instead of registering the charging document, only 
particulars relating to any specific assets or the types of assets 
charged should be registered. Summarising this information does not 
normally cause significant problems when registering charges under 
Part XII of the Companies Act as it is normally relatively clear and 
concise in charging documents. It is also the information which a third 
party really needs to know when acting relative to the assets of a 
company. 

Problems arise under Part XII of the Companies Act in summarising 
information regarding secured obligations and ranking provisions. 
Secured obligations normally fluctuate over time and are often 
expressed in a such a way as to make it difficult even from their full 
initial terms to assess their amount at any given time without further 
information from the granter or holder of the charge. It is also now 
highly unusual for a floating charge not to contain the maximum 
statutory ranking protection against later third party interests and such 
third parties now assume this is the case. This leaves ranking 
provisions as summarised in Part XII particulars now relevant largely 
only to the parties to those ranking provisions, who should know what 
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they are anyway. It is suggested that if the new register is intended to 
provide third parties with information on secured obligations or ranking 
provisions in floating charges or as regards other terms of floating 
charges, it would be preferable to require the granter of the charge to 
provide copies to third parties for an appropriate fee and subject to 
appropriate safeguards regarding commercial sensitivity of information 
which may be disclosed.

If only particulars are to be registered under Clause 32, it would then 
be possible if advance notice of a charge has been lodged under 
Clause 33 of the Bill for particulars under Clause 32 merely to confirm 
those previously lodged under Clause 33.

b. Advance notice filing

Clause 33 of the Bill is to be welcomed, as without its backdating effect 
of actual registration of a charge timing problems would arise similar to 
those relating to transactions in Scottish land, where events between 
cash settlement of a transaction and registration are effectively covered 
by the guarantee solicitors conventionally give in “letters of obligation” 
to other parties’ solicitors backed by their insurance cover. This regime 
in Scottish land transactions is, of course, itself overdue for reform.

Similar gaps could occur on the assignation, alteration and discharge 
of floating charges by registration under Clauses 35, 36 and 37 of the 
Bill, where it will be routinely necessary to make payments before the 
relevant changes on which the payments rely become effective by 
registration. It is suggested that the advance notice filing regime is 
extended appropriately to cover these situations.

5. Points of detail

a. Security Trusts

Clause 32(1) should be amended to clarify the current concern that a 
security trustee holding a floating charge for a syndicate of lenders may 
not be “the creditor in the [secured] obligation”.

b. Notice of subsequent security

Clause 34(7) does not prevail over Clause 34(5) whereas the 
predecessor Section 464(1) of the Companies Act 1985 prevailed over 
the corresponding Section 464(5). We are not aware of any fully-
discussed policy change restricting the preference of a floating charge 
in relation to later securities notified to the holder of the floating charge 
and this would have serious commercial consequences which should 
be carefully considered.
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c. Consents to postponed ranking

It will often be inconvenient to require an existing secured creditor who 
agrees to be postponed to a new floating charge to sign the floating 
charge itself to become postponed as required under Clause 34(8) of 
the Bill. It would be preferable also to permit this agreement to be set 
out in a separate document which could, if it were thought necessary, 
itself be registered.

d. Assignation of Charges

As clause 35(3) of the Bill provides for alternative modes of assignation 
of floating charges to registration under Clause 35(1) a mechanism 
would seem to be required to determine conflicts between these sub-
clauses.

e. Release of assets from charge

Clause 36(3) of the Bill should be amended to make it completely clear 
that disposals of charged assets in the ordinary course of business or 
as otherwise anticipated in a charging document do not require to be 
registered as alterations to the floating charge.

f. The Financial Collateral Arrangements (No.2) Regulations 2003 
(S.I. 2003/3226)

Amendment may be required to these regulations or the Bill to take 
account of their potential interaction and in particular the disapplication 
by the regulations of certain registration requirements concerning 
certain floating charges.

Tods Murray LLP

24 February 2006
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Bankruptcy and Diligence etc. (Scotland) Bill 

Adviser Paper No 1 - Briefing note by the Adviser on part 2 (Floating Charges) 
and part 3 (Enforcement and the proposed Scottish Civil Enforcement 
Commission)

Floating Charges

What are floating charges?

When people wish to buy a house but do not have enough money to do so, they borrow 
the balance from a bank or building society (“the lender”). Lenders want to know that 
they will get their money back on the sale of the house and so are given by the new 
owner of the house a standard security (known in England as a mortgage), which allows 
the lender the right to enter the house and, ultimately, to sell it to recover the loan 
(subject to the requirements of the Mortgage Rights (Scotland) Act). The standard 
security is registered in the Land Register. 

A company can take out a security in exactly the same way, but in addition, can grant a 
lender a special type of mortgage, known as a floating charge, over all (or most) of the 
assets of the company. While a standard security is only useful for land and buildings 
(“heritage”), a floating charge covers all the assets of a company, including heritage, 
except where those assets are already subject to an pre-existing security (such as a 
standard security or a lien) or where the assets do not belong to the company anyway, 
perhaps because they are leased.

The word “charge” covers both standard securities and floating charges, together with 
certain other types of security over a company’s assets. 

How does a floating charge work?

One way of describing a floating charge is to imagine a net suspended over the 
company’s assets by the hand of the lender. Provided the company pays the interest on 
its loan, and fulfils any other requirements of the loan documentation, the net remains 
hovering over the company’s assets. During this time, the company’s assets may be 
constantly changing. Raw supplies may be coming in, cash from debtors may be sitting 
in the company’s cash rooms, new buildings may be being acquired, products may be 
waiting for despatch: whatever the assets are, they are all subject to the floating charge 
and generally, provided the total value of all the assets is greater than the loan, the 
lender will have no cause for concern. The company continues to borrow and the lender 
receives its interest.

But what if the borrowing company defaults?

If the company does not pay its interest or otherwise defaults, then, to continue the 
metaphor, the lender will release the net and it will descend, trapping all the company’s
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assets that happen to be under the net at that moment. This is technically known as 
attachment (or sometimes as “crystallisation”). The lender then appoints (if it is a pre-
Enterprise Act floating charge) a receiver, who can either try to trade the company out 
of its difficulties to repay the lender or, more commonly, the receiver will just sell all the 
good bits of the company as fast as possible in order to recoup the lender’s loan. There 
is normally nothing left over after this has happened but, if there is, a liquidator is 
appointed to deal with the remaining assets. 

Is it quite as simple as that?

More or less, although the Enterprise Act 2002 introduced a new type of floating charge, 
known as a qualifying floating charge, which enables the lender (or indeed creditors or 
the company itself) to appoint an administrator, whose job will be to try to rescue the 
company as a going concern, failing which to repay the creditors, failing which to pay 
the secured creditors (the secured creditors being the lenders who hold standard 
securities or floating charges). This is not quite so beneficial to lenders but is a little 
kinder to unsecured creditors. 

NB

Does the current system for floating charges work well?

:      Although the provisions of the Enterprise Act 2002 relating to personal
insolvency (which, in Scotland, is a devolved matter) apply only to England and Wales, 
the provisions reforming corporate insolvency (which is largely reserved throughout the 
United Kingdom), qualifying floating charges and administration, also apply to Scotland.

Yes and no. The best reason for registration is that registration enables people who are 
thinking of trading with the company to look at the company’s records at the Registrar of 
Companies and establish how much of the company’s assets would be seized by the 
lender in the event of the company getting into financial difficulty. Registration gives 
potential creditors and investors a sporting chance of seeing what would be left over for 
them if the company collapsed.

The current system requires that there are certain formalities for registration of the 
standard security and floating charge with the Registrar of Companies. These do not 
work perfectly as there is a 21-day period of invisibility during which it is not always 
known if some other lender has registered a charge first. 

Another major difficulty is that it is quite an expensive system to operate and the 
Registrar is effectively guaranteeing that once a charge is registered it is valid (subject 
to certain exceptions). This is because the Registrar issues a certificate of registration, 
which is prima facie evidence that the charge is a good one. The Government, in its 
drive for efficiency, believes that the Registrar should not act as a guarantor for what is 
in effect a private bargain. His role should be much reduced, which would save time, 
effort and expense. So, in England and Wales, it is proposed that a new system of 
registering charges should be introduced, known as notice-filing. Notice-filing also 
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removes some of the other lesser difficulties that at present arise with the current 
system of registration of charges.

What is so special about notice-filing?

Notice-filing is cheap, easy to operate and efficient and could fit well with English law. 
There is no saying that notice-filing will ultimately be adopted in England and Wales, but 
it looks quite likely. 

So why don’t we have it in Scotland?

Scotland has a different attitude towards charges. In Scotland, our law says that, in 
order to make a valid charge, the charged asset must be either physically delivered to 
the lender or there must be an equivalent to delivery, such as registration. The reason 
for this is that unsecured creditors can see what is secured in favour of the lender and 
they then know where they stand. Notice-filing is not beneficial to unsecured creditors. 
With notice-filing, unsecured creditors do not easily know where they stand. They have 
to go and ask for more information which may not be supplied to them. In Scotland, it is 
thought that this is unfair to unsecured creditors and that unsecured creditors should be 
supplied with a reasonable amount of information on which to make an informed 
assessment of what the risk of dealing with a company may be. This matter does not 
seem to trouble the English legal mind to the same extent. 

So, if England and Wales have notice-filing, what is Scotland going to have?

It is proposed that a new and dedicated Register of Floating Charges, to be kept by the 
Keeper of the Land Register, should be set up, specifically for the registration of 
Scottish floating charges. It is ultimately to be linked to the Land Register, so that it 
should ultimately be possible to see if any heritage may be caught by the descending 
net.

So the point of having a new Scottish register of floating charges is mainly to 
protect unsecured creditors?

Yes. It also has the benefit of ensuring that lenders know that their charge is valid. In 
fact, the proposed Scottish register will in many respects be similar to existing Scottish 
practice, though the Bill provides some improvements to current practice.

Are there any problems with having a special Scottish register?

The Law Society of Scotland has noted many sensible points to do with the fine-tuning 
of the legislation and I understand that the Executive will be taking these on board. 
There will be some difficulties, such as the fact that, if this Bill is enacted, the Register 
may not necessarily be brought into force until the English law relating to notice-filing is 
enacted, if indeed it ever is. This leads to “limping legislation” with the Scottish register 
having to wait until Westminster sorts itself out. There is another problem in that English 
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companies with any Scottish property will have to register their floating charges in 
Scotland and, presumably, Scottish companies will have to register their charges under 
the notice-filing system in England. The finer points and practicalities of this do not 
seem to have been sorted out yet but it is certainly arguable that it is bureaucratic and 
inconvenient to have dual registration as opposed to the current system where a charge 
registered by any company, English or Scottish, covers the assets in any part of the UK. 
There is also the question of overseas companies and their need to register floating 
charges too. I think it unlikely that English companies will welcome the new Scottish 
legislation but they may just have to put up with it. To them, the whole business will 
seem legalistic red tape without any particular benefit to them, plus a cost in paying 
Scottish lawyers to deal with it. Given that Scotland is trying to make life easier for 
business it is possible to argue that the new arrangements, while certainly having merit 
from a legal point of view, are not particularly commercial. 

And who is in favour of it?

The Scottish Law Commission has recommended the new register and has been its 
prime mover. I know of no dissentient voices within Scotland objecting to the Register 
and the DTI has apparently not objected to it. Broadly speaking, it makes sense to have 
it but there are many administrative and practical details that need to be sorted out. 

Anything else that the Committee should know about floating charges?

Yes. Although this note refers to companies throughout and, although it is the case that 
companies are the major granters of floating charges, limited liability partnerships may 
grant floating charges and so may farming businesses under the Agricultural Credits Act 
1928. Ordinary partnerships and sole traders may not use floating charges. 

What happens if an English company fails (perhaps by oversight) to register its 
floating charge in Scotland as it should and an administrator is appointed in 
England by its lender. Does the administrator have any rights over Scottish 
property? 

The draft legislation seems to be silent on this point. At the moment, the administrator in 
England could exercise his rights in Scotland. It would appear under the Bill that, if the 
floating charge were not registered, he could not. I suspect there may be some English 
companies that will be unaware of the requirement to register their floating charges. It is 
true that existing charges will not be affected but the problem arises once the Bill is 
enacted.

What is enforcement and who carries it out?

Enforcement

Broadly speaking, enforcement is the process of serving and carrying out of court 
decrees or other statutory demands for payment (“diligence”) and is carried out by 
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sheriff officers and messengers-at-arms. The former deal with sheriff court matters and 
the latter with Court of Session matters. They have a long and honourable tradition as 
acting as court officers and they are nominally under the authority of the Lord Lyon King 
of Arms. To be either a sheriff officer or a messenger-at-arms, the applicant has to 
undergo training and examination and has to be conversant with the law relating to 
debt, diligence and court procedure. Many sheriff officers are retired policemen or 
servicemen. The firms that employ them commonly also act as debt collecting agents 
and as investigation agents.

Why does this Bill address the members of this profession?

It is the Executive’s view that the profession, given the sensitive nature of its work, is not 
perhaps as well regulated as it should be and that, given the public interest in what they 
do, there should be a more professional and up-to-date approach to their role. There is 
very little regulation of their role at the moment and, indeed, the profession itself is in a 
state of flux at the moment, with declining numbers of people choosing to join it 
(perhaps because it is not seen as a very socially desirable or well-paid profession) and 
a greater reliance by creditors on UK-wide or sometime even foreign-owned debt-
collection agencies to whom debts are factored.

What changes does the Bill propose?

It proposes that the profession should not be split between the sheriff court and the 
Court of Session and that there should be a new name for these officers. The current 
proposed name is “messengers of court”, which was designed to keep some element of 
the traditional name while recognising the fact that these officers are attached to the 
courts. There has been some opposition to the changes of title and indeed to the new 
name.

The Bill also proposes that there should be a special commission to regulate the 
profession. This is to be known as the Scottish Civil Enforcement Commission. It will be 
in charge of establishing a degree of scrutiny and imposing professional standards.

Won’t this be just another quango?

There are concerns expressed in some quarters about this point, given that there is a 
view that there should be fewer quangos rather than more. There is also the cost 
implication. The proposed members of the Commission are a Court of Session judge (a 
“Senator of the College of Justice”), a sheriff or sheriff principal, an advocate or solicitor, 
a sheriff officer or messenger-at-arms, three other persons who do not hold one of the 
previous offices (i.e. lay members or people with an interest in civil enforcement 
generally), the Lord Lyon King of Arms and the Keeper of the Registers of Scotland.
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What will the Commission do?

It will have various functions, amongst them being regulating the profession, having a 
register of officers, drawing up a Code of Practice, having a disciplinary and educative 
role etc.

What has the reaction to this been?

Although some of the 200 or so sheriff officers and messengers-at-arms have not wholly 
welcomed the proposed changes, others have seen that their profile may be improved 
by greater professionalism. Although there are detailed questions that need to be asked 
about how the profession is to be regulated, and about the financial set up of the sheriff 
officer firms, there seems to be little disagreement about the need for a more rigorous 
approach to the supervision of the profession.
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Bankruptcy and Diligence etc. (Scotland) Bill 

Adviser paper No 2 - Land attachment and residual attachment

Land attachment

This briefing note very much addresses the policy issues, rather than the detail of the 
proposed legislation.

What is land attachment?

Land attachment is the proposed new name for a diligence to be carried out against any 
heritage (land and buildings) owned by a debtor. It is designed to replace the current 
diligence known as adjudication.

What’s wrong with adjudication?

Adjudication is time-consuming, (it can take ten years for creditors to get their hands on 
the debtor’s property), expensive, difficult to understand, and requires two or sometimes 
three applications to the Court of Session. It is also unfair to the debtor in that a creditor 
can ultimately obtain the debtor’s heritage, which may be worth far more than the 
original debt. Accordingly it is very rarely used.

If it is rarely used, and we have survived reasonably well without it in the last 
twenty or more years, why are we introducing a new diligence to replace it?

Most jurisdictions have some form of enforcement of debt payment against land and 
buildings. Scotland is unusual in that it has gone so long without an effective one. 
Although no-one lightly uses enforcement against a debtor’s heritage in any jurisdiction, 
there are times when “Won’t pay” debtors, who can perfectly well pay their debts but 
refuse to do so, have to be forced to pay them and, if one of their assets happens to be 
heritage, there is no reason why a creditor should not be satisfied out of the proceeds of 
sale of the debtor’s heritage. If wealthy debtors with many properties refuse to pay their 
bills, it is not unreasonable to make them sell heritage to repay the debts that they have 
incurred.

If adjudication is so complex, what have creditors in Scotland, who know that 
their debtors have heritage, been doing instead?

There are two things that they have been doing. The first is registering inhibitions 
against the debtor. This means that when the debtor tries to sell any heritage, no 
purchaser will buy it until the inhibition is discharged. It will only be discharged by the 
payment of the debt, usually out of the sale proceeds of the heritage. The whole 
practice of inhibition is also being addressed in this bill, but in principle it is very 
effective. Unfortunately, although it does mean that creditors do get their money in the 
end (assuming there is any equity in the heritage), they may have to wait until debtors 
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decide to sell their houses. Interest will continue to run on the debt in the meantime. 
What inhibition does not do is enable the creditor actually to have the debtor’s house 
sold.

The second thing that creditors have been doing is either sequestrating the debtor or, if 
the debtor is a company, putting the company into liquidation. That means that the 
trustee in sequestration or the liquidator can ultimately sell the heritage and divide the 
proceeds amongst all the creditors.

Let’s take these in turn. Why don’t we just continue with inhibition if it works 
reasonably well anyway?

We perfectly well could and some would argue that having the extra diligence of 
attachment is possibly unnecessary, could lead to social disadvantages and is 
unreasonably harsh. This is neither the Executive’s view nor the view of many 
consultees; but it is a reasonable view all the same.

Turning to the second matter, isn’t it a bit excessive to sequestrate a debtor or 
wind up a company just to get a creditor’s hands on the debtor’s heritage?

Quite so. It means that a small business, incorporated or not, will come to an end, 
perhaps putting people out of work, and removing a source of business for suppliers, 
just because the debtor would not sell, say, a house. One creditor could be in dispute 
with the debtor for all sorts of reasons while the debtor’s other creditors are not having 
any difficulty. If the debtor is sequestrated or liquidated, everybody suffers but if the 
debtor were forced to sell at least some of the heritage that he/she owns, the other 
creditors might not necessarily suffer and the business might not suffer unduly. Of 
course, ideally debtors should always pay their bills but sometimes they don’t or won’t.

So what is being proposed is in effect a new diligence to provide another weapon 
in the creditors’ armoury?

Yes. Introducing a new diligence, rather like introducing a new tax, is never likely to be 
welcome to everyone. It will be good for creditors, as it means that they will have a 
greater chance of getting their money back. Local authorities, which are due substantial 
sums by way of outstanding council tax, will probably welcome this new weapon which 
can be used against householders who just won’t pay their bills. Other creditors, such 
as banks, may be less interested because they will generally already have standard 
securities over heritage. But unsecured creditors, who have been persistently fobbed off 
by debtors, will be glad of this new diligence. The threat of debtors losing their homes 
may concentrate debtors’ minds on paying their bills.

But debtors won’t be so happy?

Probably not, particularly if they are not “won’t pay” debtors. Losing one’s home is a 
matter of no small concern and some organisations suggest that land attachment could 
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lead to homelessness, is excessively harsh, would unfairly affect the debtor’s family and 
would be expensive in its own right, leading to further debt. There is also the question of 
the level of debt that should trigger the right to use land attachment against the 
defaulting debtor. The draft legislation suggests it should be £1,500 which is the same 
amount of debt as is required for apparent insolvency. This point we shall come back to. 

Clearly there is a danger that land attachment could be used oppressively.

Indeed. As the Bill is drafted, it is envisaged that land attachment would only be used 
following a decree or equivalent and following scrutiny of the whole process by the 
sheriff.

How will this work?

Following the decree or equivalent, there would be a charge and service (for non-
corporate debtors) of a Debt Advice and Information Package on the debtor. If the 
debtor failed to pay the sum due after the charge, the creditor would register the land 
attachment order. This would have the effect of a standard security over the land, so 
that the land could not be sold without payment to the creditor. It will also give the 
creditor a prior right to the proceeds of sale ahead of other unsecured creditors, thus 
placing the land attaching creditor at a considerable advantage to other creditors. There 
is the slight possibility of a race to be the first to lodge a land attachment order as the 
first in time may benefit at the expense of the later creditors. 

Following the registration of the land attachment order, it is envisaged that there should 
be a period of six months to allow the debtor to pay. If the debtor still does not do so, 
the creditor can apply to the court for permission to sell. The sheriff will decide whether 
the circumstances justify a sale, taking account of the debtor’s and creditor’s 
circumstances. The sale would be organised by someone appointed by the sheriff, 
probably a surveyor or solicitor, and the property sold and the proceeds paid to the 
creditor. Any surplus would be returned to the debtor. If the property ultimately proved 
difficult or impossible to sell, the court could order foreclosure which means that the 
creditor would get the property instead.

The Executive is of the view that the sheriff’s overseeing of the process will ensure 
fairness to the debtor and will reduce or eliminate any suggestion of oppression by the 
creditor.

What if the property is in the process of being sold?

The draft legislation takes account of the fact that there needs to be proper intimation to 
the debtor and that there needs to be a method of protecting purchasers of the debtor’s 
property at a time when the debtor is about to have the land attachment order 
registered. This has been carefully considered and is being addressed. It is quite likely 
that it will need to be carefully monitored to make sure that it will work.
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Out of interest, what happens in England and Wales?

In England and Wales, there is an equivalent order, which allows the compulsory sale of 
real estate. It cuts in at £750. It used not to be much used, because of the need to go to 
court, the requirement for court supervision, and often the bad publicity for the creditors, 
but apparently in the last couple of years creditors have started to consider using it a 
good deal more. There is no reason to think that creditors in Scotland would be any 
more restrained than in England. 

Any other difficulties?

One of the difficulties of this legislation is that it is designed to be used both against 
large wealthy companies that are deliberately or carelessly refusing to pay their 
creditors’ bills and against indigent consumers whose only asset is their home and 
perhaps not a very valuable one at that. We have the familiar problem in law of the 
“one-size-fits-all” approach for different levels of debt non-repayment. This diligence 
would be no great hardship for a wealthy debtor who was forced to sell a holiday 
cottage but would be great hardship for someone who had finally acquired a former 
council house. Land attachment may not always be much use to the creditor either, 
because many homes will have standard securities over them, and, the greater the 
standard security, the less that will be left over for the land-attaching creditor.

So what are the major items of concern?

There are various items of concern, as follows:

Is land attachment necessary anyway – does the present system work well 
enough without adding to it? 
If land attachment is to exist, is it fair enough to both creditor and debtor? 
Will land attachment lead to homelessness and a greater burden on the public 
purse as a result? 
Will the proposed checks and balances truly prevent creditors using land 
attachment oppressively? 
At what level of debt would a creditor be allowed to apply for a land attachment 
order? Is £1,500 a fair figure? Should it be more or less? 
Should land attachment only be used as a last resort after exhaustion of the 
other forms of diligence (the draft legislation does not indicate this)? 

This is also a new type of diligence, similar to existing attachment but designed to cover 
items that do not easily lend themselves to attachment (or poinding as it used to be) or 
arrestment. There are not many assets in this category but there are some interests in 
moveable property that are not caught by any other diligence (one that has been 
suggested is a trademark), or interests in land so far as not attachable under land 
attachment (such as the income stream from a standard security). 

Residual attachment
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As with land attachment, there will be safeguards from the court to protect the debtor’s 
interests.

Scots law at present does not have a residual attachment and it makes sense to have a 
“sweep up” attachment to catch any assets that might be valuable to a creditor but that 
are not otherwise caught by the legislation.
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Bankruptcy and Diligence etc. (Scotland) Bill 

Adviser Paper No 3 – Money attachment

The Executive has proposed that a new diligence, known as money attachment, should 
be introduced. It will enable sheriff officers and messengers-at-arms to uplift cash and
negotiable instruments (e.g. cheques) and postal orders (collectively “instruments”) from 
a debtor’s premises. There is no suggestion at all that there should be forcible removal 
of cash or instruments from a debtor’s person or the debtor’s home. 

Another new diligence! Why?

This new diligence is primarily designed for the “Won’t pays”. On the principle that all 
assets of a debtor should intrinsically be susceptible to diligence (universal attachability) 
and given that other jurisdictions have the equivalent of money attachment, the Scottish 
Law Commission recommended that a new diligence for attaching money should be 
created. 

And where and when would this diligence be executed?

It would not be available at a debtor’s dwelling house (specifically excluded under the 
Bill) or the residential part of a building being used for other purposes but could be used 
in, say, an office, public house, a shop or factory premises. If the debtor is a company, 
there would on most occasions be no question of a dwelling house to consider. Money 
attachment could not be carried out on a debtor’s person – under common law, there is 
currently no right to conduct a personal search. Money attachment could only be carried 
out at the same times and days of the week as ordinary attachment, although 
exceptionally it would be possible to obtain permission from the sheriff to attach money 
outside these occasions.

Are there any difficulties with this?

Yes. There are several difficulties with this.

Money, in the form of cash, is not easily identifiable as belonging to anyone. The 
drafting of the legislation proposes that there should be an assumption that 
money in debtor’s premises will belong to the debtor, though the sheriff officer 
carrying out the attachment will be expected to ask if anyone else has an interest 
in the cash. If there is a dispute about who owns the attached cash, the matter 
can be resolved in court, with the other owners, not being the debtor, being 
entitled to return of their money. Although no doubt the court could resolve these 
matters, there is certainly the opportunity for a good deal of uncertainty over the 
matter. 

1. Sheriff officers are understandably concerned about the practicalities of attaching 
sums of money in a till in, say, a public house or some other place where the 
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debtor will be reluctant to hand over the money, not least because the debtor’s 
own employees may well be expecting to receive their wages out of the takings. 
Will the police have to be called to ensure that the attachment can take place 
smoothly? Given that personal searches are not permitted, what would happen if 
the debtor and his employees quickly placed all the money in the till in their 
pockets? 

2. Although it is true that at the moment an artful debtor could hold a substantial 
amount in cash and not have to hand it over to sheriff officers following any other 
type of attachment, if money attachment is implemented, artful debtors will 
become a great deal more careful about ensuring that only small sums of money 
are ever kept in places where money could potentially be arrested.

3. It is envisaged that instruments, being the equivalent of cash, could also be 
attached. This leads to practical problems, in that crossed cheques made out to 
the debtor could not at present be cashed by anyone other than the debtor (or to 
the extent that they could be cashed, it would require the banks to be willing to 
accept the cheques and it is hard to see why banks would wish to be involved in 
dealing with such a matter unless they received statutory indemnities for any risk 
they ran). It is envisaged that the courts, by making payment orders, could be 
given the power to uncross cheques and endorse the cheques in favour of sheriff 
officers or have the cheques negotiated through the sheriff officers’ own account 
but, again, it is unlikely that banks would wish to be involved in this practice.

4. There is no provision in the Bill for intimation to the debtor of a failed attachment 
or for the sheriff to receive a report on a failed attachment. 

Given these difficulties, it is likely that money attachment would be used much?

Indeed, it is likely that in practice it will be very rarely used. It may well be more trouble 
than it is worth, especially if there are arguments as to who owns the cash. 

And the attachment of instruments?

This is a matter that will require more thought if it is to proceed. Banks are highly 
unlikely to want to be involved in dealing with attached instruments unless they are 
freed from any liability except that arising out of their own negligence. Forcing banks to 
be involved with this matter against their wishes probably would result in the banks 
charging dearly for their inconvenience.

But is money attachment worth having all the same?

Probably, yes. There are likely to be some occasions when debtors do have a good 
deal of cash in their hands and could and should pay their creditors. In these cases, a 
well-timed money attachment would be very useful. 
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Bankruptcy and Diligence etc. (Scotland) Bill 

Adviser Paper No 4 - Diligence against earnings, arrestments in execution and 
actions of furthcoming

The Bill proposes to tidy up, rationalise but not necessarily simplify the law relating to 
these three methods of extracting money out of debtors. The current law on these 
matters is out of step with practice, is sometimes archaic, unhelpful for creditor, debtor 
and arrestee alike, and arguably requires unnecessary applications to court.

What is “diligence against earnings”?

This is a form of arrestment of a debtor’s wages. The employer makes a deduction from 
the debtor’s wages, and this is paid to the creditor. There are three types of diligence 
against earnings, being:

earnings arrestments 
current maintenance arrestments and 
conjoined arrestment orders. 

Earnings arrestments involve the deduction of money from wages, although the debtor 
is allowed to retain a basic income for himself and his dependents. It continues in force 
until the debt and other expenses, interest etc. is repaid.

Continuous maintenance arrestments are used to obtain funds for the debtor’s spouse 
or ex-spouse(s) and his children. They are gathered in the same way as earnings 
arrestments, and continue in force until the dependents are no longer the responsibility 
of the debtor.

Conjoined arrestments arise where the debtor is due money to several creditors. The 
employer sends a regular sum out of the debtor’s wages to the local sheriff clerk who 
then divides up the funds between the various creditors. This is designed to minimise 
inconvenience to employers for whom the whole business of arrestment is a cost and 
inconvenience without benefit to the employer.

The current order of priority for payment of debts using diligence against earnings is as 
follows:

deductions from earnings orders (initiated by the Child Support Agency) 
conjoined arrestment orders 
earnings arrestments 
continuous maintenance arrestments 
deductions from earnings order (student loans). 
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What is perceived to be wrong with the current practice of diligence against 
earnings?

There are various problems suggested with the current practice.

Originally it was thought that ordinary creditors should have a higher priority than 
spouses and children. This is not now considered so acceptable; under the 
revisions proposed in the Bill these two sets of creditors will be treated equally, 
although money separately due to the Child Support Agency will still remain a 
first claim on the employee’s wages.
Secondly, the formula in the Debtors (Scotland) Act 1987 for dividing up the 
amount deducted by an employer between an earnings arrestment and a 
continuous maintenance arrestment was not in practice strictly being followed, 
and indeed was not perhaps as well drafted as it might have been; a more 
sensible method, which the Executive endorses, and which was the original 
intention of the legislation, was in practice being followed. This method took 
account of the need for the debtor to retain some money for his own needs. The 
proposed change in the Bill tidies up the wording to give effect to what has been 
happening in practice.
Current practice does not require much disclosure of information between 
creditor, employer and employee. The Bill proposes that employers, debtors and 
creditors should all be better informed about the sums that are being deducted 
and the sums that are due. In addition, employers and employees will be put 
under a duty to tell creditors that the employee has moved job: there are 
sanctions for employers if they fail to pass on this information, though not 
surprisingly there is no proposed sanction against employees who do not pass 
on information about their changes of job.

What are there other controversial aspects amongst any of the other proposals in 
the Bill on this area?

There are a number of other areas worth highlighting:

The Executive and the Department of Constitutional Affairs have not yet been 
able to work out what to do with English attachment of earnings orders being 
levied on employees of an English company based in Scotland – especially if 
there is already a Scottish earnings arrestment in place. This has not yet 
resolved and may await changes in the law in England. 
At present occupational pension schemes cannot be arrested (except in respect 
of child support payments), thus placing public sector workers at a considerable 
advantage. Given that the regulation of certain public sector worker pensions is a 
matter for the UK Parliament, and that the law on pensions generally is a matter 
of great complexity at the best of times, it was felt unwise to rush into legislation 
at this point. 
A similar problem arises with student debt, with its difficult cross-border issues, 
and this was felt to be best left for mature consideration. 
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If these are not resolved fairly shortly, there may well be test cases which will expose 
these gaps in the law.

What are “arrestments in execution” and “actions of furthcoming”?

These are the seizing of the debtor’s assets in the hands of a third party – such as 
furniture in a repository, money in a bank account, stock at an auctioneer’s waiting to be 
sold. The commonest use is against money in a bank account. The creditor (through 
sheriff officers) serves a prescribed notice on the debtor’s bank, and this effectively 
“freezes” the account until the debtor consents to the release of the frozen funds or the 
creditor obtains a further order from the court, known as an “action of furthcoming” to 
allow the arrestee (in this case, the bank) to pay the funds to the creditor.

What is perceived to be wrong with the current practice of arrestment in execution?
There are various problems suggested.

At the moment, if a debtor consents to having his arrested funds or assets 
released, s/he has to sign a mandate permitting the arrestee to release the 
assets to the creditor. There are questions as to the legality of this, but by setting 
up a statutory form of mandate, the practice will then undoubtedly be legal.
The secondary action of applying to court for a decree of furthcoming is
laborious, time-consuming and adds costs to the debtor. The proposed new 
method of automatic release (within 14 weeks, subject to the protection of rights 
for debtor and arrestee alike) of arrested assets avoids the need to obtain a 
decree of furthcoming, although the action may still be raised if creditors wish to 
do so.
Current practice allows the debtor’s entire bank account to be frozen. The new 
proposals will ensure that more money than at present stays in the bank account, 
and the debtor is not left penniless. The new proposals will give a safety net of 
money in a bank account (provided it is not a business account) that will not be 
arrestable.
At the moment, there is no obligation on the debtor or the arrestee to disclose 
whether or not an arrestment has arrested anything. To find out if the arrestment 
has been successful it is necessary to raise an action of forthcoming, which may 
disclose that nothing has been arrested. This adds costs without necessarily 
achieving anything. The new proposals are that arrestees must disclose if 
anything has been arrested, and do so within three weeks – though there is no 
obligation to disclose a nil return. Although this last provision is intended to 
minimise cost and inconvenience to the arrestee, it may still leave the 
effectiveness of an arrestment in doubt. 
Some of the forms used in arrestment are archaic and unintelligible to the 
layperson. New forms indicating what has been arrested, how the arrestment 
could be lifted, what the permitted minimum protected balance is etc. are all 
intended to be provided under the Bill.
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Notwithstanding the presence of a safety net, a debtor could still suffer the 
double misfortune of an earnings arrestment and the arrestment of a bank 
account. 

What has consultation on these matters indicated?

There is general agreement that arrestment is a valid form of diligence, that in the 
interests of fairness to the debtor a minimum balance in a bank account should not be 
arrested, that business bank accounts of any sort are wholly arrestable (without the 
benefit of a minimum balance), that the automatic release of the arrested assets without 
an action of furthcoming is desirable and that more information all round can only be 
beneficial.

Where do the perceived problems lie?

There do not appear to be significant difficulties with diligence against earnings. But 
there are problems with arrestments in execution.

Protecting a minimum balance in an arrested bank account may restrict the 
ability of some creditors, particularly local authorities and HMRC, really to put 
pressure on some debtors to make them pay their council tax or other taxes. 
Local authorities and HMRC are involuntary creditors and are not in a position, 
unlike other creditors, to withhold services. They are also under political pressure 
to ensure that more debtors do pay. Every unpaid council tax or other tax bill is 
potentially less money available to the rest of the public. 
Local authorities (and this includes all other involuntary creditors) also point out 
that the new proposals that a charge should be served first before proceeding to 
arrestment in execution will increase costs and cause further delay in payment. 
The costs will be initially born by the debtor, and given the distances some 
debtors live from sheriff officers, those costs could be considerable. Furthermore, 
if the debtor cannot pay his council tax/rates/taxes, s/he is unlikely to be able to 
pay the costs of the charge as well, so the local authority and/or the public purse, 
ends up paying the extra costs of the charge. Equally, CAB points out that one of 
the failings of the present system is that there is no notice of an arrestment of a 
bank account: it comes out of the blue and can cause hardship to debtors. There 
seems no easy way of reconciling these two positions. 
The 14-week period before automatic release is 14-weeks during which the 
council could be earning interest on the collected money – though at current 
rates of interest this may not necessarily amount to much. Actions of furthcoming 
may have their difficulties, but at least the creditor does not have to wait for three 
months before getting the arrested asset. Under these circumstances, local 
authorities, and indeed other involuntary creditors, may find it more productive to 
proceed straight to sequestration, which may be a more drastic way of dealing 
with the unpaid tax bill than is really necessary – though of course it may have 
the benefit of concentrating people’s minds on paying their taxes when they 
should. 
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On a separate matter, banks dislike having to deal with arrestments. They are an 
inconvenience and an expense and although there have been suggestions that 
either the creditor (or possibly the debtor) should pay a fee to the arrestee, this 
has not been accepted by the Executive. In the long run banks may not prove as 
co-operative as so far they have been. 
Although the new proposals set up a safety net of money in a bank account that 
cannot be arrested, anything in excess of that safety net could be arrested. This 
is a particular matter of concern for debtors receiving benefits. Most social 
security benefits etc are already protected at source, but they are not protected 
once they are in the debtor’s bank account. This is because at present a bank 
does not separate funds in a bank account according to where they came from. 
The CAB points out that safety net protection does not cover funds arising when 
there are extra payments for disabilities, such as when a substantial back-dated 
benefits award is paid to the debtor’s bank account, when tax credits are 
received specifically to help with child care, or when housing benefit is paid. 
These sums could be paid to the debtor and since they might exceed the safety 
net, they could be arrested even though they were designed to be used for 
particular purposes. 
The CAB believes that there is a solution to this problem: it would involve 
earmarking benefits in such a way as they could not be arrested. On receipt of 
the money in the debtor’s bank account the sums due under these benefits would 
be paid into special accounts that could not be arrested. Alternatively a court 
order would be needed to arrest the money from benefits. While the first of these 
proposals no doubt could be done, it would require the considerable co-operation 
of banks, building societies, post offices etc., all of which would have to set up 
systems for the separation of the funds (and who would bear the cost of the 
administration of all this?) and it would serve as little incentive for people to pay 
the debts they should in any case be paying. It might even lead to a refusal or 
reluctance by certain banks to take on customers who are on benefits. It might 
require separate legislation to force the banks to separate funds if required to do 
so. 
In any case, if the debtor’s bank account is overdrawn, the bank (at least in law) 
will have the first claim on any monies paid in anyway, and it is at the bank’s 
discretion to release those monies for the purposes for which they were paid.

And are there wider problems too?

These include:

At present, if there happens to be anything in the bank account on the day the 
sheriff officers arrive, that sum is arrested. But if it happens to be empty or 
overdrawn that day (as is in practice often the case), the bank is under no 
obligation to be helpful or informative about the matter, and the only remedy is to 
try again another day, at further expense and inconvenience to the creditor and 
ultimately the debtor. There is no provision for arresting the bank account in the 
expectation that some money might come in shortly; and indeed, it might be seen 
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as draconian if such a provision existed, not to mention a breach of the duty of 
confidentiality. But it does mean that quite a number of arrestments are futile. 
The new arrangements will at least provide more information on the success of 
each arrestment than has been the case so far, but it still is not wholly 
satisfactory. 
Furthermore a smart debtor, if s/he actually has any spare money, learns not to 
keep it in the bank, where it will be arrested. S/he can keep it in a building 
society, or if s/he is really ingenious, a building society based in England. S/he 
can “hide” the funds in an account with which the debtor is not apparently 
connected, such as a company. Or better still, s/he keeps his money in cash, in a 
place where a money attachment order will be unlikely to find it. 
One of the other problems with bank arrestments is that creditors serve 
simultaneous arrestments on all the leading Scottish banks, in a “fishing 
expedition”. An arrestment of a bank account can be successful where the 
creditor knows where the debtor banks, particularly if the creditor knows the 
actual branch, but most of the time, the creditor will have no idea where the 
debtor banks. Only a fishing expedition will reveal where the debtor banks. Not 
only will this incur unnecessary expense and inconvenience for arrestee and 
creditor alike, but the debtor may ultimately still have to pay for the unsuccessful 
arrestments when some money is arrested – although the debtor could, in theory, 
raise an action for wrongful arrestment (assuming it was worth the expense and 
inconvenience of doing so).

Given that there are all these problems, is there still a need for arrestment?

Arrestment is not very effective for the “can’t pays” who may not necessarily have a 
bank account, or if they do, it may well be overdrawn anyway, but it is an effective 
diligence for the “won’t pays” who can perfectly well pay but are refusing or delaying to 
do so. 
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Bankruptcy and Diligence etc. (Scotland) Bill 

Adviser Paper No 5 - Amendments to the Debt Arrangement and Attachment 
(Scotland) Act 2002 and Disclosure of Information

The specific amendments 

Amendments to the Debt Arrangement and Attachment (Scotland) Act 2002 (“DAASA”) 

The Bill, in Part 13, proposes three small amendments to the DAASA.

1. Electronic signatures for debt payment programmes

At present, the form and content of applications for debt payment programmes need to 
be physically signed off. The uncontentious amendment in the Bill is that an electronic 
signature should be permitted. Although it was not available at the time that DAASA 
was passed, there is now an electronic link between money advisers and the 
Accountant in Bankruptcy (“AiB”) and it makes sense to allow the forms to be filled in 
on-line.

2. The urgent removal of attached articles by sheriff officers following an attachment 
order 

Sheriff officers drew the Executive’s attention to a gap in the DAASA in that there was 
no provision for the urgent removal of perishable attached articles from the debtor’s 
premises in the interest of securing the assets or preserving the assets’ value, even if 
there had no been time to obtain an attachment order beforehand. The removed articles 
are to be taken to the nearest convenient premises belonging to the debtor, or to the 
premises of the person in possession of the articles, or failing that, to some other 
suitable premises.

The only contentious aspect of this amendment is that the articles may be removed 
without notice and without the required order under DAASA s.20. On the other hand, 
this section only applies to perishable articles, and without this amendment, these 
articles could not be attached, which means that their value could not be realised for the 
benefit of creditors, and the debtor’s debt could not accordingly be reduced. 
Furthermore, the equivalent of this urgent removal section was in the original Debtors 
(Scotland) Act 1987 but was omitted, probably by mistake, in 2002. 

3. A further tidying-up clause regarding valuation and sale of attached assets 

At present, under DAASA s.31, disputes occasionally arise between creditor and debtor 
where attached assets are sold at auction for less than the value that had been 
estimated for those assets. DAASA had omitted to deal with this point and the 
amendment proposes that where an asset is indeed sold for less than its estimate or is 
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damaged and revalued, the actual price (not the original value) is credited to the debtor 
out of the proceeds of the auction (once the creditor has been paid).

Matters arising generally out of DAASA

DASs were introduced as part of the DAASA, having long been campaigned for by 
various interest groups. The original idea for many years had been rejected on the 
grounds that a protected trust deed covered the same ground and that therefore a DAS 
was not necessary. However, as part of the reforms to the law relating to debt-recovery 
in DAASA, DASs were finally accepted.

The background to Debt Arrangement Schemes (“DASs”)

The way that a DAS works, broadly speaking, is that—

An income-earning debtor with multiple debts seeks advice, probably from the 
CAB. 
The debtor is then directed to a DAS approved/accredited Money Adviser who 
draws up a Debt Payment Programme (“DPP”).
Creditors will either agree to this, or will be deemed to have agreed to it. 
If creditors unreasonably do not consent or object to the DPP the AiB or the 
sheriff can approve the DPP if it is fair and reasonable to do so. 
The DPP can be changed from time to time if the debtor’s circumstances change. 
Once a debtor has entered into a DPP creditors may no longer enforce debt 
repayment, (i.e. the DPP acts as a diligence stopper). 
Equally a debtor would not be sequestrated. 
The DPP could theoretically last until the debts are all paid. 
Debtors are not required to sell their homes. 
The money adviser then takes an agreed portion of the debtor’s monthly or 
weekly income and divides it up between the creditors, sending small sums to 
each creditor each week until the debts are all paid. 
Interest on the debts is not frozen. 
The cost of DPP is free for the debtor though the public purse pays for the Money 
Adviser. 
However, if the debtor defaults on the DPP then creditors may take such action 
as they see fit. 

DASs are particularly suitable for a rather restricted group of debtors, namely debtors 
with multiple debts, and who, for various reasons, such as poor numeracy or literacy 
skills, or other personal difficulty, are not good at handling money, and are content to let 
their affairs be sorted out by someone else. Such debtors, do, however, have to have 
some earnings or income of some sort. 

There was and is some criticism of DASs, which may be summarised as follows:

Problems with DASs
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DASs are of no use at all for NINA debtors. 
DASs still broadly cover the same ground as protected trust deeds, which are 
arguably less formal. 
There is no freezing of interest on the debtor’s debts. 
DPPs could theoretically last for years. 
If the debtor ceases to earn a living, the DPP is of little use. 
DASs are only really useful where debtors have reasonable incomes, accept that 
they are having financial difficulties and are motivated enough to do something 
about it. 
A DPP is not available to a debtor with a large number of debts to the one 
creditor. 
A DPP does not give debt relief and therefore is not attractive to many debtors. 
Council tax is one of the commonest debts that debtors are either reluctant or 
unable to pay. Many local authorities already have payment plans of their own to 
ensure that arrears of council tax are paid. Where these work well, and Local 
Authority representatives claim that many do, there often is no need for a DPP. 

There are not many people choosing to come forward to train as money advisers 
(apparently about 200 so far). Most money advisers do not charge a fee for their 
services, and the training, though very thorough, is perceived to be long and 
arduous. The sort of person with the financial and administrative skills to be a 
money adviser could probably find easier ways of earning a living. Equally, the 
legislation has not been in place very long and numbers may pick up in due 
course. 

Problems with money advisers

In more remote communities there may be little call for money advisers’ services 
anyway and so it is not worth the effort of training. In any case it may be too far 
and too expensive for debtors even to get to money advisers. 
Sometimes money advisers are doing what CAB personnel were perfectly 
capable of doing anyway but are now not really supposed to do. Most money 
advisers are to be found in welfare rights organisations or CABs anyway. 
There are suspicions that the funding set aside for money advisers has not 
always all been used by local authorities for that purpose. 
Creditors will sometimes receive cheques for as little as £1 a week from money 
advisers acting for debtors. The cost of processing the cheques, both from 
money advisers’ and creditors’ points of view, may be greater than the value of 
the payment itself. 

The wider perception of DAS 

Regrettably, the wider and sometimes inaccurate perception of DAS generally is that 

it was expensive to set up and to run; 
it does not particularly help those who most need help; 
the money adviser system is not popular as yet; 
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it unnecessarily duplicates existing methods of helping debtors; 
despite the best efforts of the various bodies involved, it is not well known; 
the political desire to be seen to be helping debtors by means of DAASA 
overrode the practicalities of how the DAS would actually work. 

However, the cardinal virtue of the DAS is that it is effectively free for the debtor, unlike 
the expensive and sometimes ill-regarded debt consolidation agencies or companies 
that charge debtors considerable sums to “pay” off the debtor’s debts, while then 
becoming the debtor’s main creditor and charging high rates of interest. A second virtue 
is that there appear to be no questions about the quality of the money advisers, who 
seem to be performing their task very properly. 

Suggested improvements to DAS

Various improvements have been suggested, including:

Insolvency Practitioners should be allowed to be money advisers and to operate 
DASs. At present they are not permitted to be, although lawyers and accountants 
are. 
There should be freezing of debt (questions arise as to how in practice this 
should be done, and how such matters as rolled-up interest, any assignation of 
the debt, front loaded interest etc. should be debt with). 
DASs should not last more than ten years, whereupon debts should be 
discharged (if this were the case, there would need to be realistic repayments 
throughout the ten year period to prevent excessive debt write-offs at the end of 
the period); 
Creditors should be deemed to consent to the DAS unless they fail to respond. 
The issuing of a form 4 (the intimation of a proposed DPP to creditors) should 
serve to have any action of sequestration sisted (i.e. delayed by the sheriff while 
the matter is investigated). 

As part of the wider discussions taking place about DAS there have also been 
suggestions that DAS should operate to give partial or total debt relief. This was 
discussed at the earlier meetings of the Enterprise and Culture Committee on this Bill 
and members may recall that New Zealand and England and Wales are both looking 
into methods of debt relief, particularly for NINA debtors. Such methods would raise 
considerable questions as to the level of indebtedness that would attract relief and to 
the value or type of assets that the debtor might be allowed to retain despite the write 
off of any debts. 

This part of the Bill is to do with supplying information to creditors about debtors in order 
to—

Disclosure of Information
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help creditors decide which would be the most suitable method of enforcing 
payment from their various debtors, 
thereby making it harder for “won’t pays” to avoid paying, and 
making it less likely that the “could pays” and the “can’t pays” would be subject to 
unnecessary or pointless diligence. 

It will be seen that this information may be of considerable use to creditors, though 
debtors may resent the intrusion on their privacy or financial affairs. 

Creditors believe that the proposed legislation ought to save expense, 
inconvenience and time and make debt-recovery more targeted, more efficient 
and more effective. 
Debtors will want some protection to ensure that whatever information is 
obtained is properly obtained and is not excessive in scope. 
The court’s role is to ensure that the debtors’ interests are fully considered. 

If the proposed legislation works, the Executive asserts that there might be a savings in 
court time and expense since there would be fewer applications to court by way of, say, 
inhibitions or exceptional attachment orders, though it is perhaps arguable that the 
savings might be lost by the court time spent considering creditors’ applications and 
protecting debtors’ interests. 

The position in England
A similar exercise is taking place in England under the aegis of the Department of 
Constitutional Affairs (“DCA”). The aim of this section of the Bill is to ensure that there 
are equivalent arrangements in Scotland to those being designed in England, so that 
Scottish creditors have the same information rights as English ones and, likewise, 
Scottish debtors should have the same protection as English debtors.

The Bill’s proposals
The Bill as drafted merely outlines the right of Scottish Ministers to draw up regulations 
at a later date to permit creditors to obtain information about debtors following an 
application to court for an Information Disclosure Order (“IDO”). These regulations have 
yet to be drafted and the Bill confers considerable latitude to the Ministers. The 
Executive indicates that the whole process of IDO, and the draft regulations, will be 
subject to full consultation, and the first set of regulations made under the Bill would be 
subject to affirmative procedure, thereby allowing proper scrutiny of the details of the 
whole scheme. 

The Executive’s justification for dealing with IDOs in this way
The Executive is of the view that it is better to deal with IDOs in tandem with the DCA 
than to either ignore the matter entirely or to have a voluntary scheme. 

The difficulty with ignoring the matter entirely is that there would be cross-border 
difficulties and the theoretical possibility that an English creditor could obtain information 
about a Scottish debtor from a UK source, such as HMRC, but, in the absence of 
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specifically Scottish legislation, a Scottish creditor could not obtain information about an 
English debtor as there would be no mechanism available for that unless the creditor 
applied for a IDO in England. In the absence of Scottish legislation, English creditors 
would be have a commercial and informational advantage in knowing more about their 
debtors than Scottish creditors would know about their debtors. 

A voluntary method was seen as unworkable and unenforceable. 

Constitutional and other implications
This part of the Bill throws up considerable constitutional implications. The Executive 
will have considered its Human Rights Act implications and these will have to be 
balanced against the fact that if more information about debtors is better known, 
creditors would be in a stronger position generally to enforce their debts where debt-
payment is actually realistic and recalcitrant debtors would have less opportunity of 
avoiding paying their debts. This is, from one point of view, very business- or creditor-
friendly legislation and, from another point of view, it is debtor-friendly, since in theory 
better information about debtors should indicate whether it is worthwhile pursuing the 
debtor at all. 

It will, however, be intrusive, and much remains to be seen about the court’s role in all 
this.

Members may also wish to consider the merits of giving approval on such a wide scale 
to the Executive to draw up regulations without it having fleshed out its proposals in 
greater detail to members first. 
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Bankruptcy and Diligence etc. (S) Bill 
Comments on Finance Committee Report 

Thank you for this chance to comment on the Finance Committee Report of 2 March 2006.  You 
asked for a response by 31 March so I hope that the delay in replying will not cause any difficulty. 

I note the conclusions and recommendations of the Report to be that: 

1. The Executive should give serious consideration as to whether the establishment of the Scottish 
Civil Enforcement Commission is the best value option for regulation of officers of court, 

2. A concern that the Accountant in Bankruptcy (AiB) will need additional funding for bill reforms 
as the estimated 25% increase in bankruptcies is too low an assumption, 

3. A concern that the Financial Memorandum does not cover costs associated with the reform of 
protected trust deeds, and 

4. A concern that more specific figures on Information Disclosure would substantiate the 
Executive’s claim the Scheme will be self-funding. 

1. Scottish Civil Enforcement Commission 

The Executive has already given serious and detailed consideration as to whether the establishment 
of the Scottish Civil Enforcement Commission is the best value option, not only for regulation of 
officers of court but for the other important functions that we intend that the Commission will 
exercise.

The Executive has concluded that setting up the Commission is both the right thing to do, and 
represents good value for money.  My officials have already given some further information to the 
Finance Committee, but I am happy to expand on our thinking in the hope that this will help the 
Enterprise and Culture Committee in its scrutiny of the Bill.  

Of course, it will help the Enterprise and Culture Committee to decide whether it agrees with the 
Executive if it has the full picture front of it.  I will therefore say something about the background to 
this reform as the ‘value for money’ question is in my view more of a policy issue than a finance 
one.
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Importance of enforcement 

The man or woman in the street often thinks of the courts as being for criminals rather than for them.  
It is true that most of us will not trouble the police, or get no nearer the criminal court than (say) a 
fixed penalty speeding notice. 

The civil courts are a different matter.  We live our lives in a web of civil obligations: we are married 
or living together, employers or employees, homeowners or tenants, and consumers.  Few of us will 
live our lives without some kind of issue or dispute about civil rights.  And where there is an issue 
about civil rights there is an issue about enforcement. 

It is hard to overstate the importance of civil court enforcement.  It is as critical to delivering civil 
justice as having a court system in the first place.  No one would bother to stick with their bargains 
without modern laws and effective procedures being in place to back them up. 

A lot of bargains involve money, and a great deal of money is at stake.   It is made up of business 
debt, public debt, secured consumer debt, and unsecured consumer debt.  The examples of unsecured 
consumer debt and council tax debt provide a useful illustration of the sums involved, and the way in 
which recovery of such debts is regulated is of course an important part of any discussion on the 
impact of personal debt on vulnerable people.   

Consumer debt 

The Executive estimates that Scottish consumer debt of all kinds including mortgages in 2003 came 
to £14.27 billion pounds, of which credit card debt alone was some £4.45 billion. 

The Scottish population as published by the General Register Office for Scotland on 30 June 2004 
was 5,078,000.  From that total about 3,040,000 were aged between 16 and 59, which is broadly 
speaking the economically active part of the population. 

On 28 March 2006 the UK Financial Services Authority published research commissioned from 
Bristol University.  It found that on average 1% of adults over 18 have severe financial problems, 
and 6% face a constant struggle to make ends meet.  These are the people who will, or are likely to, 
meet a sheriff officer or messenger-at-arms. 

Applying the findings of that research to consumer debt using the 2003 total suggests that at any one 
time £44.5 million pounds of credit card debt is in default (severe problems), and that £267 million is 
in trouble (constant struggle). 

Applying the findings of that research to population figures in 2004 suggests that at any one time 
30,000 people in Scotland (1%) have severe money problems and a further 182,400 people (6%) are 
struggling with money problems. 

Council tax debt 

The Executive estimates on the basis of a sample of sheriff officer returns that in 2005 £270 million 
of local authority debt was being enforced through summary warrant.  This is just the debt that is 
being enforced, and although figures are not available a lot more public debt will have been the 
subject of the threat of a summary warrant or other enforcement. 
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Running cost of the Commission 

The Financial Memorandum estimates that the intended Commission will cost £630,000 a year.  This 
is a reasonably significant sum of public money.   

It should therefore be judged in proportion to the value of the ‘activity’ that needs to be regulated.  
Table 1 therefore shows the running costs of the Commission as a percentage of the debt set out 
above, even although that debt is itself only part of a much larger total. 

Table 1 Running costs of SCEC as a % of categories of Scottish debt

Type of debt Total debt in category (£) Running costs as % 
Total credit card debt 4,450,000,000 0.014

Credit card ‘struggling’ 267,000,000 0.25
Credit card ‘default’ 44,500,000 1.42
Summary warrant 

enforcement 
270,000,000 0.23

Of course, table 1 compares public spending with personal debt.  There is still a question as to why 
public money should be spent, and I will come to that later when I look at the constraints on reform. 

Problems with enforcement 

Enforcement is therefore a big issue, but it isn’t working as well as it should be.  Three problems led 
up to our decision to reform enforcement in the Bill: 

An information problem,  
A regulation problem, and  
A business problem. 

The improvements that will fix these problems have a cost.  It is true that the existing regulatory 
system costs very little to run, but that’s because it does very little.  The Commission will do a lot, 
and will therefore cost more.  It is therefore important to keep in mind that we are not comparing like 
with like when we contrast the existing Scottish Administration costs of £15,000 and the estimated 
Commission running costs of £630,000.  

Information problem 

Enforcement is not as well understood as it should be given how important it is to so many people, 
and the very large sums of money at stake.  Lack of information costs money, and can cause hardship 
to debtors and their families. 

For example, my officials regularly hear from creditors who are surprised when they find out that 
court decisions in their favour are not enforced by the State.  They might not have spent money on 
going to court if they had known that.

To give another example, many people who are behind with their council tax hear about a ‘summary 
warrant’.  There is court hearing when public debt is being enforced, and few people know that the 
next thing they hear could be that the summary warrant has been enforced by arrestment of their 
bank account.   If people know what faces them then they can act sensibly to avoid harm, by (say) 
getting time to pay. 
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Regulatory problem 

It is hard to imagine a less clear regulatory framework for enforcement than the one we have.  There 
are two kinds of enforcement and citation officers with obscure names.  Appointment and discipline 
functions are shared by 10 independent judges, whose authority can sometimes overlap. Above all, 
the public has no voice so that regulation looks in rather than out.

Even the names of the people and bodies involved are themselves a barrier that makes it hard for the 
lay person to understand what is going on:  the Lord President of the Court of Session, the Lord Lyon 
King-at-arms, the Sheriffs Principal, and the Advisory Council of Messengers-at-arms and Sheriff 
Officers.

People don’t know who they should complain to when things go wrong, or always that things have 
gone wrong.  It is a system crying out for rationalisation and development, and for a proper role for 
the public.  It is also in my opinion essential that the reformed system is independent of the 
Executive, and seen to be so.

Business problem 

Sheriff officers and messengers-at-arms have an image problem.  Enforcement will always be a 
‘hard’ issue due to the unavoidable hardship for debtors no matter how humane the system is.  In 
addition, concerns were raised about the way in which enforcement officers applied the law during 
the debates on abolition on poindings.  It was said, often unfairly, that officers behaved in unfair and 
oppressive ways. 

Neither of these factors helps recruitment.  It is therefore no surprise that the professions are not 
diverse, and the age profile is older than desirable in the medium and long term.  New recruits are 
not coming in as they should, and perhaps because of that new ways of thinking and working don’t 
spread as easily as we would like.   

This has caused tensions within the professions, which are split.  The split covers regulatory issues 
such as ownership and control of sheriff officer businesses by non- officers.  The profession does not 
speak with one voice on this issue, and their professional body does not represent everyone even 
within this small group of people.  A new start is needed. 

The right time to act 

Enforcement is a big issue, and the system we have to manage it isn’t working as it should.   The Bill 
brings change and with it opportunity, and this is therefore the time to act.    The Commission will 
have a better start and do more good if brought in as part of a wider package of reforms.

The Enterprise and Culture Committee will see from the Policy Memorandum that the Commission 
is only one of the reforms that develop a better information theme.  It is part of that wider package, 
and should be evaluated as such.   To give one example, the Commission will take over 
responsibility for he Executive’s debt advice and information package (‘Dealing with Debt’). 

People recognise the need for a new body with a strong public voice.  It can be a champion for 
people who (for example) have concerns about unregulated or informal debt collection.   

There was strong support for the Commission when we consulted on our intentions.  The Enterprise 
and Culture Committee has already heard how Money Advice Scotland, the Society of Messengers-
at-arms and others support this reform. 
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Constraints on policy 

That the Executive needs to act, and that this is the right time to act, does not mean that we have 
complete freedom to act.    

In particular, two issues limit how far the Executive can share the cost of the Commission with the 
private sector.  They are the size of the court officer professions, and the difficulty of having or 
enforcing a creditor levy. 

Size of the profession

Scotland is a small country, although the issues we have to tackle are as big as those our larger 
neighbours are dealing with.

Enforcement is a case in point.  It needs to work properly, and that means proper regulation, and that 
in turn means costs.  However, our market is too small to support the hundreds of court officers that 
would be needed if any charge on the practitioners were to be a reasonable and proportionate way to 
self-fund better regulation. 

Creditor levy 

It would still be possible to spread the cost of the Commission if another source of funds can be 
found.  Another such source might be a charge or levy on creditors.  Indeed, the Finance Committee 
suggested that a levy on the Banks could pay for the Commission.   

I don’t see this kind of levy being a viable option, as my officials said when they gave evidence to 
the Finance Committee.  I say this because of competence limits, and the need to be fair to all 
creditors in a very diverse sector. 

Financial Services are of course reserved to Westminster.   Indeed, most banks or similar in business 
in Scotland are best seen as UK banks rather than Scottish ones.  In my view a levy imposed solely 
on the banks would not be competent. 

In any event, banks are the main providers of credit but not the main users of enforcement.  Public 
creditors are the main users and on that criterion it is they that should pay a levy.  While it may be 
possible to make local authorities pay, that is not the case for HMRC and other ‘reserved’ creditors.  
In any event a levy on any public authority is of course a levy on the taxpayer, which is much the 
same thing as direct public funding. 

A levy imposed on other creditors would be very hard to calculate, hard to justify for small users of 
what is a public service, and indeed hard to collect.  It follows that any attempt to cover the costs of 
the Commission from a general levy will lead at best to a partial and expensive system.  Many of the 
main interests affected will pay nothing, making the levy a disproportionate burden on the small and 
medium business sectors that the Executive is seeking to develop.

Options analysis 

Public funding is the only way forward if neither court officers nor creditors can be made to pay for 
necessary reform.  Of course public money can be spent in different ways, and that is why the 
Executive looked carefully at the options for reform before deciding on the Commission. 

Value for money is a key concern, but that of course does not mean that low cost is the only factor 
that should count.  You can ask people to quote without having to assume that the cheapest bid is the 
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best value.  It’s just as important to make sure that you paying enough to have confidence that you 
will get what you need. 

Options paper 

I am therefore sending you a copy of the reform options paper that we prepared, and gave to the 
Finance Committee in the hope that it would help guide their scrutiny of the Memorandum.  This is 
the policy paper that the Finance Committee refers to at paragraphs 26 and 27 of the Report.

The Executive identified 6 options for reform, as follows: 

Minor modifications of the existing system, 
Transfer of functions to SCS, 
A new public body, sharing accommodation with SCS, 
Assume functions into the Executive, 
Transfer of functions to the AiB, and 
A new public body.

Table 2 sets out the cost of each option.  The full figures needed to support the costs in table 2 are in 
the options paper, and therefore not repeated here. 

Table 2: summary of costs

Option Estimated cost (£) 

1. Minor modifications of the existing 
system 318,900

2. Transfer of functions to SCS 498,100

3. A new public body, sharing 
accommodation with SCS 585,400

4. Assume functions into the 
Executive 510,900

5. Transfer of functions to the AiB 498,100

6. A new public body. 632,100

Any thorough appraisal will mean identifying advantages and disadvantages for each option under 
consideration, and that is what the Executive did.  In paragraphs 26 and 27 the Finance Committee 
commented on a couple of the disadvantages in the options paper.   I am happy therefore to clarify 
our position in those two respects. 

One disadvantage of option 6 is that some stakeholders perceive that the Commission option does 
not guarantee independence.  This is because some existing court officers believe they should be 
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appointed by the Courts.  I have listened to their concerns and can see the merit in their argument 
that the appointment can be by a senior judge, on the recommendation of the Commission.  This is 
similar to the way in which solicitors are appointed by the Lord President on the recommendation of 
the Law Society. 

Another disadvantage of option 6 as set out in the options paper is that it is the most expensive 
option.  That is the case, and it was therefore a factor that was given due weight when analysing the 
options.

Analysis of options 

The Executive concluded that advantages of option 6 (the Commission) as set out in the options 
paper make it the best fit with our policy objectives.  A Commission is highly visible, clearly 
independent, and offers the best chance of full public engagement with important and difficult issues. 

Against that, it costs more.  That is to be expected.  A new public body is not usually the cheapest 
option, but the extra money buys two things that are great value in delivering our policy.  A 
Commission will: 

Bring in people with key skills and perspectives that would otherwise have to be paid for, if 
they can be bought at all, and 
Work at arms length from the Executive. 

It is my intention that having a Commission will encourage people from (say) the money advice 
sector to get involved.  That would give the Commission access to front line perspectives on the kind 
of advice triggers we want to develop in the enforcement system, and about the unregulated aspects 
of debt collection/enforcement. 

A Commission will be independent.   This is important because Scottish Ministers are themselves 
creditors, or could be depending on how policy develops over the years.  They should not have direct 
control over who gets appointed as court officer, or how such persons are regulated or disciplined.  A 
Commission can say that it disagrees with the Executive, if that is the right thing for it to do. 

Even the cheapest and least satisfactory option (minor modifications of the existing system) will cost  
£318,900.  The four other options that come closest to meeting all our objectives will cost on average  
£532, 125 a year to run.  Some of those options will bring in the public, but none offer the crucial 
advantage of a clear and separate independent identity. 

The extra cost of independence is £99, 875 a year compared to the average cost of the ‘serious’ 
reform options.   I believe that this is a price worth paying given the benefit it will deliver. 

2. Estimate of 25% increase in bankruptcies 

The Finance Committee is concerned that the AiB will need additional funding for bill reforms as the 
estimated 25% increase in bankruptcies in the Financial Memorandum is too low an assumption.  I 
am confident that this will not prove to be the case, and the AiB is is happy to provide the Committee 
with a written statement detailing the original assumptions upon which this increase was calculated if 
that would be helpful. 

It this context it is important to keep in mind the difference between the need to scrutinise costs 
relating to the changes in the Bill, and any general impact on Executive costs caused by economic 
and social factors not linked to those changes. This distinction has not always been fully understood. 
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Background information on figures used in Finance Memorandum 

The AiB reporting year runs from 1 April 2004 to 31 March 2005.  Cost projections for the Financial 
Memorandum were prepared by Executive in summer 2005, on the assumption that the start up costs 
would fall into 2006/07. 

In summer 2005 the latest figures available from AiB showed 3521 sequestrations in 2004/05, as 
shown in table 3: 

Table 3: sequestrations in 2004/05

Creditor awards 1611
Debtor awards 1655
Protected trust deed conversions 255
Total  sequestrations 3521

In summer 2005 there were however early signs that sequestrations were increasing at a faster rate in 
2005/06 than the 5% to 7% annual increase that had been seen in the period from 1 April 2003 to 31 
March 2005. 

The larger than expected rise we are seeing in 2005/06 is not, of course, caused by any changes in 
the Bill.  It is caused by economic and social factors such as job loss, ill health and in unmanageable 
debt.  It is in fact an example of how the take up of sequestration is demand led. 

It was however thought prudent in summer 2005 to look beyond the then trend for small annual 
increases, and to assume that total sequestrations would go up by 25% between 2004/05 and 2006/07 
for the purpose estimating the cost of the Bill changes. Using the 25% assumption there would be 
4400 sequestrations in 2006/07.  Assuming that many sequestrations in 2006/07 was thought at that 
time to be ‘top end’, and therefore a cautious estimate. 

We are now in April 2006, and we have better information about the actual increase in 2005/06.  The 
latest estimate of the numbers for sequestrations in this year is 5423 as shown in table 4: 

Table 4: sequestrations in 2005/06

Creditor awards  2746 
Debtor awards  2314 
Protected trust deed conversions    363 
Total  sequestrations 5423

If the figures in table 4 are confirmed, and they will be more or less, then there will have been a 54% 
increase in sequestrations from 2004/05 to 2005/06.   

A separate development that has become apparent since the Financial Memorandum was prepared is 
that the number of debtor awards has fallen as a percentage of total sequestrations, and that for the 
first time since 1999/2000 (the baseline used on page 5 the Policy Memorandum) there are more 
creditor awards than debtor awards.  The trend over these two years is as shown in tables 5 and 6. 

Table 5: % of debtor awards

Year Number % of total in year % rise on past year 
2004/05 1655 47 -3
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2005/06 2314 42 40

Table 6: % of creditor awards

Year Number % of total in year % rise on past year 
2004/05 1611 45 16
2005/06 2746 51 71

The 71% increase in creditor awards in 2005/06 as shown in table 6 is of particular interest for two 
reasons.

The first is that a sharp rise in creditor awards is seen in Scotland, but not elsewhere in the UK.  This 
kind of difference is unusual as in general the sequestration rate is strongly influenced by events in 
the UK economy.  The Scottish rise appears to be due to a number of local authorities deciding to 
sequestrate people with council tax arrears.  It may therefore prove to be a short term issue that 
influences the 2005/06 figures, and not the start of a trend.  If so, I would expect to see any increase 
in sequestrations in 2006/07 and later years to fall back so that it is closer to the overall UK rate. 

The second reason is that the 40% rise in debtor awards shown in table 3 is very similar to the overall 
rise in creditor and debtor bankruptcies in the comparable period for England and Wales at 32%.   It 
could therefore be seen as the underlying ‘UK’ increase.  This increase is also just under half way 
between the assumption of a 25% increase as used in the Financial Memorandum, and the 54% 
increase actually seen in 2005/06. 

Estimated costs 

Paragraph 12 of the Report refers to many estimated costs in the Financial Memorandum being based 
on a projected 25% increase in debtor awards for bankruptcy.  It may be useful to clarify which 
figures in the Memorandum assume a 25% increase from 2004/05 to 2006/07.  There are two costs 
and one saving: 

Paragraphs 692 and 693 assume a 25% increase in debtor awards for the cost  to the AiB of 
transferring debtor awards from the courts, and a 25% increase in all sequestrations for the 
cost to AiB of managing bankruptcy restrictions, and 
Paragraph 698 assumes a 25% increase in debtor awards for the saving to Scottish Court 
Service (SCS) in transferring debtor awards to the AiB. 

The AiB is aware of the higher than expected increase in 2005/06.  She has considered carefully 
whether or not assuming a 54% increase will affect her ability to fund the bankruptcy reforms, and 
I’m pleased to say she has cofirmed that she is still content that she has secured sufficient funding to 
implement the Bill towards the end of 2007 or the beginning of 2008..    

Protected trust deed reform 

The protected trust deed (PTD) is the other type of personal insolvency procedure in Scotland.  There 
has not been the same sudden sharp rise in PTD as is the case for sequestrations.  They are not 
therefore considered here. 

Please note however that reforms made under enabling powers in the Bill may impact on 
sequestration numbers.  I come back to that issue later in this letter as reform of PTD was a separate 
issue raised in the Report. 
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One year discharge 

The Finance and Enterprise and Culture Committees both heard evidence that one year discharge 
would cause an increase in sequestrations. 

Indeed some stakeholders may have thought that the Executive agreed that the one year discharge 
would have this effect, and that was why we were projecting a 25% increase in the Financial 
Memorandum. This letter will therefore clarify that we projected an increase to take account of the 
evidence that economic and social factors are causing an increase in sequestrations.

Any increase caused by one year discharge would be on top of a rise caused by underlying economic 
and social factors.  If so, there would be an argument for identifying the extra cost now as a ‘one 
year’ increase which has not been covered by the Financial Memorandum. 

There is no need to consider this argument further, for the very good reason that there is no evidence 
to support the claims made by (for example) the Committee of Scottish Clearing Bankers.  There is 
indeed evidence to show that the claims are wrong and that one year discharge will not cause an 
increase in sequestrations. 

One year discharge was introduced in England and Wales on 1 April 2004.  Since then, English 
bankruptcies and individual voluntary arrangements (protected trust deed equivalent) have both gone 
up.  In the calendar year 2005 bankruptcies increased by 32% and IVAs  by 89%.

However, in 2005/06 Scottish sequestrations rose even faster with a 50% increase.  The point is of 
course is that neither Scottish sequestrations nor IVAs are affected in any way by the introduction of 
one year discharge in England.

It was said that one year discharge in England would cause a sharp rise in bankruptcies, and that has 
not happened.  The same claims are not being made for one year discharge in Scotland.  The fact is 
that personal insolvencies have risen across the UK in a broadly comparable way in the past year, 
and in my view it is quite clear that existing or future rises in the number of insolvencies will be 
linked most strongly to economic and social factors. 

Lastly on this point, it is worth keeping in mind that we do not know whether there will be a medium 
or long term increase in personal insolvency.  It remains possible that 2005/06 will be an exceptional 
year and that projecting increases will prove to have been an unnecessary, if prudent, exercise.  It 
remains possible that there will be a medium term rise in the rate of increase, but that year on year 
the rate on increase will be less than 50%. 

3. Protected trust deeds (PTD) 

I note the comments made by the Institute of Chartered Accountants (ICAS), and referred to by the 
Finance Committee in their report.  In particular I note the concern of the Finance Committee that the 
Financial Memorandum does not cover costs associated with the reform of protected trust deeds. 

It is of course true that the Bill contains an enabling power, and that the detailed reforms will be 
contained in Regulations that have yet to be made.  It would all the same have been helpful to refer 
to PTD reform in the Financial Memorandum, even although there is a limit to what can be said 
about Scottish Administration costs at this time given that policy is still being developed. 
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I also agree that it is important to give the Parliament and stakeholders such as ICAS a clear 
indication of what those Regulations will contain.  It was for that reason that the Executive consulted 
on draft Regulations on 20 January 2006.

ICAS, the Finance Committee, and the Enterprise and Culture Committee all have copies of: 

Our consultation paper, ‘Protected Trust Deeds, consultation on draft Regulations’, 
Draft Regulations, which can be found in Annex B of the consultation paper (page 29 
onwards), and 
A partial regulatory impact assessment. 

The draft Regulations set out in detail our intentions for a new minimum payment trigger for 
protection, and a better framework for oversight and audit during the administration of trusts.  The 
regulatory impact assessment is in draft (partial) form in order to help inform the consultation 
exercise.

It sets out our views on how the proposed reforms will impact on the insolvency practitioner 
profession, whose main representative body in Scotland is ICAS.  I therefore find it hard to 
understand the claim by ICAS that there is a lack of detail about our proposals for reform of 
protected trust deeds.

ICAS may have chosen not to comment to the Finance Committee, but no doubt they will respond to 
the Executive before the consultation closes on 14 April.  I will of course be happy to hear from your 
Committee with any comments you may have. 

The partial regulatory impact assessment looks at the impact on businesses and other bodies.  It does 
not consider the impact of trust deed reform on local authorities or the Scottish Administration.  That 
would where appropriate be a matter for the Financial Memorandum. 

I am confident that reform of trust deed will benefit local authorities.  Their only interest is as 
creditors, and the main reason for reforming trust deeds is to link protected trust deeds with a 
guaranteed minimum payment for creditors.  There should be no more trust deeds that pay either 
nothing or very little towards the debts. 

There will be some impact on the Scottish Administration, as the AiB will have a more active role in 
protecting and supervising trust deeds.  It is too early to say what the final impact will be as the costs 
will depend on the level of supervision decided on, and the effect of both trust deed reform and wider 
economic trends on the numbers of future trust deeds.

The numbers of trust deeds will be influenced by factors linked in some way to the Bill such as the 
level of the minimum guaranteed payment, and to factors not linked to the Bill such as the expected 
increase in take up of the Debt Arrangement Scheme.  Indeed, one of the reasons for consulting on 
the regulatory impact assessment is so that we can consider the views of stakeholders such as ICAS 
on the effect of Bill and non-Bill reforms on take up.  

Our current planning assumes that the trust deed reforms will come into force on a single bankruptcy 
commencement day, either late 2007 or early 2008.  If so, then on that basis 2008/09 will be the first 
full year of operation of the new regime.  However, some start up costs will fall into 2006/07. 

The AiB told the Finance Committee that the figures in the Financial Memorandum do not take 
account of the costs of trust deed reform, and that is the case.  However, the Executive has taken into 
account that costs as yet unknown may need to be paid from existing budgets.   
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I would be happy to provide both the Enterprise and Culture Committee and the Finance Committee 
with a written update on the costs of PTD reform for the Scottish Administration when Parliament is 
asked to approve  the final version of the trust deed regulations. 

In general, the Committee should note that PTDs are a form of insolvency, and therefore future take 
up will also be affected by wider economic and social factors not linked to the Bill.   

4. Information disclosure scheme (IDS) 

My reading of the Report suggests that it would be helpful for me to comment on two aspects of the 
proposed IDS. 

IDS – estimated number of applications 

The Finance Committee felt that there is uncertainty about nature of the IDS, the likely level of 
uptake from organisations such as local authorities, and the associated costs.  There was a specific 
concern that more detailed figures on Information Disclosure would substantiate the Executive’s 
claim the Scheme will be self-funding 

I believe that our policy on IDS is clear, and will be happy to give your Committee more information 
when I next give evidence on the Bill.

IDS will promote the principle of ‘can pay, should pay’ by giving creditors information held by 
Government where there is a reasonable need to take action against ‘won’t pay’ debtors, and by 
doing so cut out waste in the enforcement system by (for example) reducing the costs to debtors and 
banks of multiple arrestments. 

IDS will work best if it is developed with our colleagues in UK Government, as most information 
that creditors need is held for reserved purposes by bodies such as Her Majesty’s Revenue and 
Customs.  It would be possible to extend the parallel UK proposals to Scotland through a legislative 
consent memorandum.  However, I strongly believe that IDS should be in the Bill so that the 
Committee can make a proper decision on the principle of having such a Scheme.   

The need to work with UK colleagues means that the best way forward for the Bill is to have an 
enabling power for regulations. Taking that route does mean that there is less detail in the Bill than 
there would be if everything were in primary legislation. 

I understand of course that the Enterprise and Culture Committee is interested in take up of the 
Scheme.  IDS is a ground breaking scheme, and it is too early to say what take up will be.  It has 
however been strongly welcomed in principle by creditors, including local authorities.

I will of course be happy to keep the Committee in touch with our views on take up as they are 
refined over coming months. It may also be helpful to clarify now how costs are set out in the 
Financial Memorandum in order to show that uncertainty over eventual take up does not pose any 
financial risk. 

The cost of £100 to £150 in paragraph 733 of the Financial Memorandum is a court fee paid by the 
creditor, and not the cost to the Scottish Administration of administering each application. 

The fee will be paid in the first instance by the creditor, and in most cases recovered from the debtor.  
The Bill contains an enabling power and therefore detailed provision would appear in regulations.  A 
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regulatory impact assessment would therefore be prepared to support the regulations.  That 
assessment would look in more detail at the impact of costs on those who choose to use the Scheme. 

The estimated cost of administering each application is £16.13 at current prices.  This cost may rise 
between now and implementation in (say) 2009/2010, but not significantly.  Fixing the court fee at a 
level between £100 and £150 would produce a substantial income.  In effect the Scheme would be 
self financing or close to it. 

For example, table 4 at paragraph 734 of the Financial Memorandum estimates a cost of £1,935,000 
where there are 10,000 applications a month.  This is the highest cost option, and the least likely to 
come to pass.  Fee income of (say) £100 per application would produce an income of £12 million a 
year.

The fee could therefore be fixed at a much lower level without any cost to the public, which would 
on the face of it make Scottish IDS very good value for creditors compared to other similar UK 
schemes. 

Information disclosure scheme – financial burden on local authorities 

It is important to be clear that IDS does not impose any cost on any creditor, including local 
authorities.  No one will be compelled to use the Scheme. 

The only risk to creditors is that they would pay the fee, but not be able to recover the costs from the 
debtor.  This is not a new type of risk as all enforcement needs to be paid for in advance, and IDS is 
intended to improve recovery by giving creditors better information on the risks of enforcement.  A 
regulatory impact assessment would look at this in more detail. 

Creditors will need to balance the need to pay the fee against a better chance of recovering both the 
debt and the fee.  The creditor need not apply if the fee is too high in the particular circumstances.  I 
don’t expect that this will happen often.  In any event, as discussed above, there is good reason to 
believe that the court fee can be fixed a lower level than the £100 to £150 range estimated by UK 
colleagues for their version of IDS. 
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Finance Committee 

Report on the Bankruptcy and Diligence etc. (Scotland) Bill 

The Finance Committee reports to the Enterprise and Culture Committee as 
follows—

Introduction

1. Under Standing Orders, Rule 9.6, the lead committee in relation to a bill must 
consider and report on the bill's financial memorandum at stage 1. In doing so, 
it is obliged to take account of any views submitted to it by the Finance 
Committee.

2. This report sets out the views of the Finance Committee on the Financial 
Memorandum of the Bankruptcy and Diligence (Scotland) Bill, for which the 
Enterprise and Culture Committee has been designated by the Parliamentary 
Bureau as the lead committee at Stage 1. 

3. The Committee agreed to adopt level 3 scrutiny in considering the Bill, which 
involved seeking written evidence from organisations financially affected by 
the Bill, then taking oral evidence from selected key organisations and the 
Executive Bill Team.

4. The Committee took oral evidence from representatives of the Accountant in 
Bankruptcy (AiB) and of the Scottish Court Service (SCS) at its meeting on 31 
January. The relevant extract of the Official Report of the meeting can be 
viewed by clicking here. The Committee then took evidence from the Bill team 
on 7 February, which can be viewed by clicking here.

5. In addition to receiving written submissions from the AiB and SCS, the 
Committee also received submissions from the Committee of Scottish Clearing 
Bankers (CSCB), the Credit Services Association (CSA), the Institute of 
Chartered Accountants of Scotland (ICAS), the Registers of Scotland (RoS) 
and the Society of Messengers-At-Arms and Sheriff Officers. This evidence is 
set out in the Annex to this report, along with the correspondence and 
supplementary evidence submitted to the Committee from the Scottish 
Executive Justice Department. 

6. The Committee would like to express its thanks to all those who submitted 
their views. 

Objectives and the Financial Memorandum

7. The objectives of the Bill are to: 

• modernise the legal framework for personal bankruptcy and diligence to strike 
a better balance between the rights of debtors and creditors; 
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• support business risk, thereby promoting an entrepreneurial culture and 
supporting economic growth; and 

• modernise the law of floating charges to remove existing uncertainties and 
improve transparency in arrangements, thereby supporting both secure 
lending and business risk. 

8. The Bill is substantial, consisting of 16 parts, and reasonably complex (a 
glossary of terms is available here). The provisions of the respective parts of 
the Bill and the associated costs are summarised below: 

• Part 1 of the Bill introduces a number of provisions relating to personal 
bankruptcy including reducing the period of bankruptcy from three years to 
one, streamlining the bankruptcy process including reducing court involvement 
and introducing increased transparency in and monitoring of protected trust 
deeds. It is proposed that the AiB would lead in implementing these reforms. 

• Part 2 of the Bill deals with the arrangements for recovering debts secured 
against the circulating assets of a trading business, establishing a Register of 
Floating Charges under the management of the Keepers of the Registers of 
Scotland.

• Part 3 establishes a new non-departmental public body, the Scottish Civil 
Enforcement Commission, to regulate and supervise court messengers who 
enforce court rulings on diligence.  

• Parts 4 to16 provide for a broad range of arrangements (or forms of diligence) 
for enforcing decisions of the court in respect of debt which are administered 
by the Scottish Court Service. 

9. The Financial Memorandum estimates that the overall cost of the 
implementation of the Bill on the Scottish Administration will amount to 
£1,681,787 in 2006/07, £2,137,263 in 2007/08 and £2,936,438 in 2008/09 and 
in subsequent years. This is made up of: 

• Part 1 - Bankruptcy - £1.442 million in 2006/07 and then £537,000 per annum 
thereafter for administration by AiB. This includes initial and ongoing staffing 
and training costs. In relation to staffing costs, the Executive has formally 
notified the Committee of an inaccuracy in the FM which suggests 34 new staff 
will be required where this should read 25 (the notification letter is attached at 
in the Annex. In terms of savings, an estimated £102,213 per annum is 
expected to be recovered from student loans, which will no longer be able to 
be written off in bankruptcy. In addition, annual savings of £60,000 are 
expected to arise from the movement of business from the Court of Session to 
the sheriff courts. 

• Part 2 - Floating Charges - Costs of £375,000 in 2006/07, £412,500 in 2007/07 
and £75,000 in 2008/09 and subsequent years have been estimated for 
maintenance of the new Register of Floating Interests.
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• Part 3 - Enforcement - Costs of £27,000 in 2006/07, £868,000 in 2007/07 and 
£632,000 per annum are estimated for staffing and administration costs for the 
new Commission. Savings of £32,000 per annum from 2007/08 are expected 
to arise in the court system. As the Commission is to be an NDPB it will be 
funded by the Executive.

• Parts 4 to 16 - Diligence - Costs of £141,725 in 2007/08 and £566,900 in 
2008/09 and subsequent years are expected for administration within the SCS, 
including staffing and judicial time, plus £10,000 for IT as a one-off in 2007/08. 
From 2008/09, it is estimated that between £193,500 and £1,935,000 per 
annum will be required for administration of an Information Disclosure Scheme 
(an average of £967,500 has been used to estimate the overall cost of the bill 
detailed above). 

10. In relation to the Scottish Executive's role in implementing the Bill, additional 
costs of £363,251 per annum from 2007/08 are anticipated for implementation, 
including staffing and programme costs. Further details on how these 
estimates are broken down between staffing costs, IT costs and other 
infrastructure can be viewed within the Financial Memorandum itself. 

11. In terms of the costs to creditors, the Financial Memorandum states that 
debtors and creditors will not be significantly affected as these parties already 
bear the costs of any formal enforcement used. 

Summary of evidence 

Estimated increase in applications for bankruptcy 

12. Many of the estimated costs in the FM in relation to bankruptcy are based on a 
projected 25% increase in debtor applications for bankruptcy. The submission 
from the Committee of Scottish Clearing Bankers queries whether this figure 
'is too conservative in light of many of the experiences in other jurisdictions 
and, therefore, whether the projected costs to the taxpayer are reliable'. The 
Credit Services Association submission also suggests that the changes 
proposed in the Bill are likely to lead to an increase in the number of 
bankruptcies.

13. The Scottish Executive Bill team contested the assumption that the provisions 
of the Bill would make bankruptcy 'softer' noting that according to the UK 
Insolvency Service to be no evidence that the changes brought in by the UK 
Enterprise Act had caused an increase in personal insolvencies1. The AiB, 
Gillian Thompson, stated in oral evidence that there had been a 52% increase 
in bankruptcies in January 2006 in advance of the implementation of the Bill 
and that this is likely to be economy-driven. The AiB went on to state that 'that 
[25%] figure was based on an assumption that this year's situation may be a 
blip. That was our initial thought, but we are now simply not sure about 
that...We are not as yet entirely clear about what we are seeing this year'2.

                                           
1 Official report 31 January 2006 (FI Col 3386)
2 Official report 31 January 2006 (FI Col 3387)
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14. In oral evidence Executive officials suggested a cautious approach was taken 
when estimating the cost of the Bill stating that 'If anything, we have tended to 
err on the side of caution on figures in the bill. In some cases, we have made 
worst case scenario assumptions to ensure that, as far as possible, we do not 
underestimate costs'3.

15. The Committee is not reassured that the estimate of a 25% increase in the 
number of debtor applications for bankruptcy is a conservative estimate. 

Protected Trust Deeds [PTDs] 

16. ICAS' submission suggests that due to a lack of detail in the Bill on areas such 
as the role of Protected Trust Deeds it cannot comment on the financial 
implications of the Bill. The Bill lays down a framework for the AiB's 
administration of bankruptcy applications, however many of the specifics of 
this role will only become apparent once the detail of the Bill which is to be 
contained within subordinate legislation becomes available. For example the 
Scottish Executive launched its consultation on the role of Protected Trust 
Deeds on 20 January 2006, the detail of which will be introduced within 
regulations.  

17. The AiB submission states the AiB provided an ‘initial estimate’ on the impact 
of trust deeds but that any additional funding would require cover from the 
Justice Department’. The AiB then stated in oral evidence that 'The figures 
that we have provided for the financial memorandum do not take account of 
those issues [PTDs] because the Executive has not yet brought out policies on 
them...Obviously, we will produce additional funding requirement figures as 
the policy is determined.'4.

18. When asked to comment on the lack of provision within the FM for the use of 
PTDs and the associated cost, Executive officials stated that 'The bill provides 
only an enabling power-the proposal is to proceed by way of regulation. The 
financial memorandum, therefore, does not deal with our assessment of the 
impact of protected trust deed reform'5.

19. The Scottish Executive issues guidance on the preparation of Financial 
Memoranda which states that in relation to bills where the detail will be 
contained within subordinate legislation that the FM should contain a broad 
indication of the likely financial implications. The Committee is concerned that 
the Executive is not conforming to its own guidance and would reiterate that 
subordinate legislation is part of the parent bill and a range of costs must be 
given in the FM. 

20. Should the Bill be passed, the Committee would appreciate a written update 
from the Executive following Parliamentary approval of all subordinate 
legislation introduced by the Bill detailing the overall estimated cost of the Bill 

                                           
3 Official report 7 February 2006 (FI Col 3391)
4 Official report 31 January (FI Col 3381)
5 Official report 7 February (FI Col 3392)
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including those detailed in subordinate legislation to allow the Committee to 
compare this cost with the estimate detailed in the FM. 

21. A lack of information on the likely costs associated with subordinate legislation 
has impacted on the Committee's consideration of a number of pieces of 
legislation in the past. The Committee is frustrated that this problem persists, 
despite the Committee writing to the Minister for Parliamentary Business and 
publishing comments on this matter within its submission to the Subordinate 
Legislation Committee's inquiry into the regulatory framework in Scotland.

Scottish Civil Enforcement Commission

22. The new Commission is intended to regulate and supervise officers of court, 
the people who enforce court rulings on diligence. Officers of court (also 
known as sheriff officers and messengers-at-arms) are self-employed private 
contractors commissioned by the SCS. It is intended that the creation of this 
new NDPB will be funded by the Executive and will cost £900,000 to establish 
and £632,000 per annum thereafter. This is set against existing costs for the 
regulation process of approximately £15,0006.

23. At present the Society of Messengers-At-Arms and Sheriff Officers (SMASO) 
currently sets a code of ethics for officers and trains officers for professional 
examinations. Fees charged by officers are currently regulated by government 
statute. Misconduct cases are currently dealt with by judges and sheriff 
principals.

24. In oral evidence, Executive officials provided details of the role of the 
proposed Commission stating that— 

The Commission will appoint, regulate and supervise the conduct of court 
enforcement provision. That is currently done in a fairly haphazard and ad 
hoc way...Most important, in addition to that supervision, enforcement and 
regulation role the commission will have a broader remit to increase 
awareness about enforcement...The Commission will have a significant 
public information role in research, evaluation and impact assessment, in 
providing information and advice, and in mounting publicity campaigns to 
make people aware of their rights and responsibilities7.

25. Members of the Committee questioned Executive officials on the basis for the 
decision to establish a Commission. Executive officials noted that there had 
been a 'unanimous agreement in the consultation responses that a 
commission is an appropriate policy response'8. Officials elaborated later in 
the session stating that 'It is clear that a suitably independent and transparent 
means by which [officers of court’s] conduct can be scrutinised is important, so 
that public confidence in what they do is maintained'.

26. In contrast to the suggestion in oral evidence that it is important that the 

                                           
6 Official report 7 February 2006 (FI Col 3399)
7 Official report 7 February 2006 (FI Col 3399-3400)
8 Official report 7 February 2006 (FI Col 3399)
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commission should be independent, the Executive’s policy paper on the 
commission lists as a disadvantage of the chosen approach the ‘perception by 
some that NDPB model does not guarantee independence’. The Committee is 
therefore unclear as to why the Executive prefers the option of creating an 
NDPB if the independence of the proposed commission is of such importance.

27. Members of the Committee asked Executive officials whether bringing the 
regulation of officers of court ‘in-house’ within the Justice Department would 
be a more cost effective alternative. Officials suggested that establishing a 
commission was not necessarily a more expensive option9. However the 
Executive’s policy document states that a disadvantage of establishing a 
commission is that it would be ‘More costly than other options under 
consideration’. The Committee is therefore concerned that the Executive 
appears to be proposing the least cost-effective means of regulating officers of 
court.

28. When questioned as to whether the Executive had considered whether 
regulation by such a Commission could be financed by banks and other 
financial institutions, Executive officials stated 'we do not consider asking them 
to pay for this particular piece of work to be a realistic option. That just will not 
happen'10. He went on to argue that—

the public already pay for the cost of debt in various ways...Our proposal is 
part of a much wider Executive strategy  that is designed to improve 
understanding of debt, financial management and financial education. In 
that context, our view is that there is a need for a high-profile body to front 
this aspect of debt management in Scotland11.

29. The Committee has previously expressed strong concerns in relation to the 
number of quangos established since devolution and the associated cost to 
the taxpayer both within its consideration of the 2006/07 Budget Process at 
Stage 2 and its consideration of the FM for the Commissioner for Human 
Rights (Scotland) Bill. In this context, the Committee is not convinced that the 
reasons provided in oral evidence by the Executive Bill team justify the 
establishment of a commission which will cost £632,000 per annum. 

30. The Committee has specific concerns in relation to the tangible benefits of 
spending such substantial sums of public money on publicity campaigns and 
on ensuring that the Commission is of a suitably high-profile. In addition, the 
Committee is not convinced that the option of creating an NDPB is the correct 
one and that further exploration of the possibility of providing ‘in-house’ 
regulation or requiring financial institutions to fund regulation either by a 
commission or by other means should be considered.

Information disclosure scheme – estimated number of applications 

31. The Bill proposes the establishment of an Information Disclosure Scheme 

                                           
9 Official report 7 February 2006 (FI Col 3409)
10 Official report 7 February 2006 (FI Col 3410)
11 Official report 7 February 2006 (FI Col 3410)
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administered by the SCS. The Scheme would grant power to the courts to 
require disclosure of information on the debtor to the creditor. It has been 
estimated by the Department of Constitutional Affairs that an individual 
information request will cost approximately £100-£150. The creditor (including 
local authorities seeking to recoup taxes or rates) will be required to meet this 
cost and will only recover this fee if they successfully recover debt.  

32. Table 4 of the FM (p.105) suggests that the Scottish Executive estimate the 
cost of the scheme to be in the region of £193,500 - £1,935,000 per annum, 
depending on numbers of applications but that costs will be offset ‘at least in 
part’ by fees charged to applicants. However the FM also suggests that, 
should demand exceed 50,000 applications the annual running costs will be 
approximately £9.7million per annum with an additional one-off infrastructure 
cost of £1.89 million plus programme costs of £500,000 over 2-3 years. 

33. Executive officials explained in oral evidence that the reason for the wide 
range of anticipated numbers of applications and associated costs was 
essentially because it was difficult to predict the level of uptake of the scheme 
by creditors in advance of the introduction of the scheme as ‘dialogue on the 
detail of any scheme or proposal are at a very early stage’12.

34. Whilst the Committee appreciates that the Executive has endeavoured to 
provide the Committee with the broadest range of costs, the Committee is 
concerned that there should be such uncertainty as to the nature of the 
scheme, the likely level of uptake from organisations such as local authorities 
and the associated costs. 

Information disclosure scheme – financial burden on local authorities

35. The costs of the scheme on creditors, such as local authorities attempting to 
claim overdue council tax and business rates, have not been estimated in the 
FM. The submission from the Committee of Scottish Clearing Bankers 
suggests that the potential initial outlay of £100-£150 per application for 
information from the scheme may be a significant burden on local authorities. 
The submission states that 'it is not clear that this will be sufficiently attractive 
to local authorities'.

36. Members of the Committee asked Executive officials whether there would be 
flexibility within the operation of the scheme to allow for a variation in the level 
of fees per application £100-150 prove to be a prohibitive sum. Executive 
officials responded stating that ‘As we develop the details, we will be happy to 
take into account the needs of various stakeholders to ensure that the 
outcome you suggest is reached.13’

37. The Committee welcomes this commitment from the Executive. 

Conclusions 

38. In considering the Bankruptcy and Diligence etc. (Scotland) Bill, the 
                                           
12 Official report 7 February 2006 (FI Col 3404)
13 Official report 7 February 2006 (FI Col 3408)
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Committee’s strongest concern is in relation to the proposal to establish the 
Scottish Civil Enforcement Commission. On the basis of the concerns outlined 
above [paras 23 to 29], the Committee believes that the Executive should give 
serious consideration to whether the establishment of the Commission is the 
best value option for the regulation of officers of court.

39. The Committee’s concerns have also focused on the concerns raised by a 
number of organisations as to the whether an estimated 25% increase in 
applications for bankruptcy is a realistic figure [paras 12 to 15]. The 
Committee considers it likely that the actual increase could be significantly 
higher and is therefore concerned that the AiB will require additional funding to 
administer these additional applications.

40. The Committee also wishes to express concern that costs associated with 
certain provisions within the bill, such as the reform of Protected Trust Deeds 
[paras 16 to 22], have not been provided within the FM as the Executive 
considered providing figures to accompany the relevant subordinate legislation 
would suffice. As a result, members have not been provided with the 
opportunity to scrutinise the total estimated cost of the Bill at Stage 1. The 
Committee is concerned that the Executive is not conforming to its own 
guidance and would reiterate that subordinate legislation is part of the parent 
bill and a range of costs must be given in the FM. 

41. Finally, the Committee has expressed concern as to the uncertainty of the 
level of uptake and associated costs of the Information Disclosure Scheme, as 
the specifics of the nature of the scheme have not yet been finalized [paras 30 
to 33]. The Committee is in a difficult position in relation to the disclosure 
scheme as it is being asked to scrutinise figures for required funding which will 
potentially fall between £193,500 and £9.7 million per annum. The Committee 
would have appreciated more specific estimates within the FM and figures to 
substantiate the Executive’s claim that the scheme will be, at least in part, self-
financing

42.The Committee recommends to the lead Committee that the issues 
highlighted in this report, particularly in relation to the proposal to 
establish the Scottish Civil Enforcement Commission, be raised with the 
Minister.
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SUBMISSION FROM THE ACCOUNTANT IN BANKRUPTCY (AiB) 

Introduction

The Accountant in Bankruptcy (AiB) is an Agency of the Scottish Executive Justice 
Department.  We operate independently and impartially whilst remaining directly 
accountable to Scottish Ministers for the standard of our work.  The Chief Executive 
of the Agency, Gillian Thompson, is the Accountant in Bankruptcy and is appointed 
as such by Scottish Ministers under Section 1 of the Bankruptcy (Scotland) Act 1985 
(as amended).

AiB is a supply-financed Agency of the Scottish Executive Justice Department and is 
accounted for under the Scotland Act 1998.  AiB operating costs are partly funded 
through recovery of sequestration administration costs from debtor’s estates and 
through direct grant-in-aid from the Justice Dept.   In the financial year 2004 – 2005, 
AiB operating costs were £8.5m, of which £4.5m was cash funding required from the 
public purse.  The remainder of expenditure was recovered from sequestrations. 14

Bankruptcy and Diligence etc. (Scotland) Bill 

Consultation

The Scottish Executive, Bill Team has been in regular discussion with us during the 
drafting of this Bill.  We provided an assessment of the potential impact the 
introduction of this Bill would have on AiB operations and funding. 

The Financial Memorandum summarises the key proposals of the Bill.  We anticipate 
the main financial impact on AiB would be from the introduction of new work to AiB: 

1. Debtor petitions to be received and awarded by AiB.  This work to be 
transferred to AiB from the Scottish Courts. 

2. AiB to undertake greater supervision of the protection and administration of 
Trust Deeds. 

3. AiB to administer Bankruptcy Restriction Orders/Undertaking and Income 
Payment Orders/Arrangements. 

The new work would require development of our IT systems.

Costs

Our predicted expenditure has been calculated using a number of assumptions as to 
the amount of work that would be generated for AiB with the introduction of the Bill.  
We anticipate we will receive a large increase in the number of callers to our office as 
a result of the debtor petitions coming to AiB.  A new team would also be established 
to process Bankruptcy Restriction Orders and Undertakings.

                                           
14 Source - AiB Annual Report and Accounts 2004-2005. 
(http://www.aib.gov.uk/Statutory%20Documents/AnnualReport_04-05.pdf) 
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We would require additional permanent staff to deliver these functions. We anticipate 
starting recruitment during 2006/07 and have estimated recruitment and staff costs 
would be £457,000 in that year.

We have estimated a cost of £800,000 for the development of our IT system to 
deliver the reforms.  Until we have completed the tendering process this figure can 
only be an estimate and may be subject to change as the project progresses. 

If our predictions are accurate, we would be able to meet our estimated costs in full 
from funding secured for 2006/07 and 2007/08. 

Wider Issues 

The Justice Department has begun a consultation on changes to protected trust 
deeds.  We have provided an initial assessment as to the impact on AiB and any 
additional funding would require cover from the Justice Department. 
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SUBMISSION FROM SCOTTISH COURT SERVICE 

Thank you for your letter of 11 January enclosing a questionnaire on the Financial 
Memorandum produced to accompany the Bankruptcy and Diligence Etc. (Scotland) 
Bill.

Consultation

Did you take part in the consultation exercise for the Bill, if applicable, and if so did 
you comment on the financial assumptions made? 

The Scottish Court Service (SCS) participated in the consultation exercise firstly on 
the consultation document ‘Personal Bankruptcy Reform in Scotland - a Modern 
Approach’ in February 2004, and secondly on the draft bill and consultation 
document ‘Modernising Bankruptcy and Diligence in Scotland’ in September 2004, to 
the extent of: 

i. identifying where the proposed changes would have resource implications for the 
SCS, and

ii. seeking consultation in the course of the drafting of the Bill, in particular seeking 
estimates of numbers of applications expected so that resource requirements could 
be reflected in the Financial Memorandum. 

Do you believe your comments on the financial assumptions have been accurately 
reflected in the Financial Memorandum? 

Yes.

Did you have sufficient time to contribute to the consultation exercise? 

Yes.

Costs

If the Bill has any financial implications for your organisation, do you believe that 
these have been accurately reflected in the Financial Memorandum? If not, please 
provide details. 

The figures provided in the Financial Memorandum reflect the submissions we made 
to the Scottish Executive, and these were arrived at by applying the cost per case to 
the volume of cases which the Scottish Executive estimates will arise out of the Bill. 

Are you content that your organisation can meet the financial costs associated with 
the Bill? If not, how do you think these costs should be met? 

We are content that the estimates set out in the Financial Memorandum are sufficient 
to deal with the level of increase as estimated by the Scottish Executive. 
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Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise? 

The principal area with potential bearing on SCS operations relates to the 
implementation of the Information Disclosure Scheme. We were able to draw broad 
conclusions from the initial consultation paper and latterly to consider the procedures 
to be adopted on a by case basis, albeit these have still to be worked up in detail. 
However, it is not yet clear what the volume of cases will be.  The figures in the 
Financial Memorandum in that respect therefore represent an informed estimate of 
the costs which will vary depending on the volume of applications. The set up costs 
given in the Financial Memorandum for a centralised unit reflect a proposed 
commencement date of 2009. 

Wider Issues

If the Bill is part of a wider policy initiative, do you believe that these associated costs 
are accurately reflected in the Financial Memorandum? 

Not Applicable 

Do you believe that there may be future costs associated with the Bill, for example 
through subordinate legislation or more developed guidance? If so, is it possible to 
quantify these costs? 

 No. 

522



SUBMISSION FROM THE COMMITTEE OF SCOTTISH CLEARING BANKERS 
(CSCB)

The Committee of Scottish Clearing Bankers (CSCB) is the representative body of 
the four Scottish clearing banks (Bank of Scotland, The Royal Bank of Scotland plc, 
Clydesdale Bank PLC and Lloyds TSB Scotland plc).  The Committee represents 
Scottish clearing banking in the financial structure of Britain and seeks to promote the 
industry by providing an authoritative voice on Scottish matters to ensure that they 
are adequately recognised and safeguarded.  We are pleased to have been invited to 
comment on the Financial Memorandum to the Bill and our comments and 
observations are included within the following responses to the specific questions 
posed and in the attached Annex 1. 

1. Did you take part in the consultation exercise for the Bill, if applicable, and if so did 
you comment on the financial assumptions made? 

CSCB took part in the consultation exercise but did not comment on the financial 
assumptions made. 

2. Do you believe your comments on the financial assumptions have been accurately 
reflected in the Financial Memorandum?

Not applicable.  See the answer to question 1 above. 

3. Did you have sufficient time to contribute to the consultation exercise? 

Yes. However, the timescales for contributing to this part of the consultation 
exercise have been too short to allow a detailed response. 

Costs
4. If the Bill has any financial implications for your organisation, do you believe that 

these have been accurately reflected in the Financial Memorandum?  If not, please 
provide details. 

 Please see Annex 1. 

5. Are you content that your organisation can meet the financial costs associated with 
the Bill?  If not, how do you think these costs should be met? 

Please see Annex 1. 

6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise? 

 Please see Annex 1. 
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Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these associated 
costs are accurately reflected in the Financial Memorandum?  

Please see Annex 1. 

8. Do you believe that there may be future costs associated with the Bill, for example 
through subordinate legislation or more developed guidance?  If so, is it possible to 
quantify these costs?

 Please see Annex 1.

ANNEX 1 

BANKRUPTCY 
References to Paragraphs are to the numbered paragraphs in the Financial 
Memorandum sent to the CSCB on 11 January 2006. 

688, 690, 693, 698 and 701 
“Any new impact on creditors……will not significantly affect such interests…it was for 
that reason not considered necessary to undertake a regulatory impact assessment 
in relation to the bankruptcy, enforcement and diligence reforms”. 

The DTI’s paper “Over-Indebtedness Monitoring Paper Q2 2005” states: 

“The figures show a gradual increase in write-offs over the past few years.  Such an 
increase could be expected as a result of the recent rise in personal 
insolvencies…..Total write-offs to individuals in Q2 2005 increased by 28.7% year on 
year.  Unsecured lending to UK households accounts for the largest domestic 
contribution to UK bank write-offs in recent years.”

An analysis of the impact of similar changes in bankruptcy laws in other jurisdictions 
suggests that an inevitable consequence of relaxing the laws on bankruptcy is to 
increase the number of insolvencies: 

USA – US consumer bankruptcies increased dramatically from 718,107 in 1990 to an 
all time high of 1,625,208 in 2003 (an increase of 126.3%).  This equates to around 
one in every 70 US households declaring bankruptcy every year15.  By contrast, the 
number has started to fall since the US government introduced new measures to 
curb the abuses of the system in 2003.  In 2004 there was a drop of 4%. 
Australia - Consumer bankruptcies increased from 13,091 in 1990/ 1991 to 24,114 
in 2001/ 20002, of which 84% are consumer bankruptcies.  In 2001, it was reported 
that the stigma of bankruptcy had lessened to such a degree that:

                                           
15 ‘European Counsel’ magazine November 1998 
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“There has been significant controversy in recent times over revelations that 
several Sydney barristers, including high-ranking Queen’s Counsel, were 
using bankruptcy as a means of avoiding paying substantial amounts of tax”’16

Like the US, the Australian government was prompted to change the law to curb the 
costly trend.  The Bankruptcy Legislation Amendment Act 2001 was designed to: 

“Make a number of significant changes ...which, it is hoped, will encourage 
debtors to seriously consider using alternatives to bankruptcy where possible, 
and make bankruptcy less of an easy option”’17

The principal change was an increase in the discharge period to 3 years, effective 
from May 2003. Recent figures suggest that the Act is starting to have the desired 
impact:- 2002/2003 saw a 6% drop in bankruptcies compared with the previous year.
Since then, bankruptcy levels appear to have stabilised. 

England and Wales:  The attached Chart 1shows that the number of applications by 
debtors for bankruptcy in England and Wales has increased significantly.  By 
contrast, the chart also shows that, although there has been an increase in 
bankruptcies in Scotland, the increase has been creditor  applications with a 
significant proportion by local authorities as a result of a recently introduced Local 
Government policy to crack down on individuals with persistent council tax arrears18.
It is possible to conclude from this, therefore, that England and Wales is reacting to 
relaxations in access to bankruptcy in the same way as the US and Australia. 

The CSCB queries whether the projected increase of 25% debtor applications is too 
conservative in light of the experiences in other jurisdictions and, therefore, whether 
the projected costs to the Scottish Executive (and, hence, the taxpayer) are reliable.  
The CSCB submits that there will be a significant financial impact on creditors as 
the number of debtor applications for sequestration will increase and, as a 
consequence, creditors will experience increased write-offs.  The CSCB also 
submits that the costs to the tax payer of the proposed changes to bankruptcy will 
be greater than projected on the basis of the experiences of the other jurisdictions 
which have previously taken this route. 

700
Two likely consequences of increased write-offs for creditors are: 

1. Increased finance costs for individuals and businesses, as lenders pass on the 
cost of rising bad debts (in the US, the average household pays an estimated $40019

a year to subsidise the cost of those who avoid repaying by going bankrupt). 

2. Increased financial exclusion from mainstream credit. This is linked to the use 
of automatic credit scoring which takes into account the area where someone lives.  
If an area, by postcode, has a high instance of bankrupts, creditors may adjust their 

                                           
16 Source: the preamble to the Bankruptcy Legislation Amendment Bill, Parliament of Australia Library 
17 Source: the preamble to the Bankruptcy Legislation Amendment Bill, Parliament of Australia Library 
18 Sources:  Citizen’s Advice Scotland briefing paper 18 on Council Tax Debt; DTI “Over-indebtedness 
Monitoring Paper Q2 2005”  
19 WEFA Group report dated February 1998, cited in Washington Post 4 June 1998 
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credit scores to the detriment of otherwise sound potential customers.  Similarly, 
lenders may simply stop lending to high-risk groups, such as tenants (over 750,000 
Scottish households) and students (270,000)20.

FLOATING CHARGES 

Registration costs are unclear – currently £13 perhaps increasing to £30.  There is 
also potentially the cost of registering the Notice of Proposed Charge, also likely to 
be £30.  Assuming the use of registration of Notices of Proposed Charge would 
become standard practice, this suggests the cost of registration would increase from 
£13 to £60.  It is likely these costs would not be borne by the Floating Charge Holder 
but would, instead, be passed on to the customer, as they are at present.  The 
question is whether the benefits of the creation of a new, additional Register, with 
consequent costs, justifies the additional costs incurred in setting it up and 
maintaining it.  The CSCB submits there is insufficient benefit to be derived from 
establishing a new Floating Charge Register to justify the costs (both “start up” and 
maintenance).  Rather, this would be an additional burden on business.  This is of 
particular concern given the lack of certainty with which the Scottish Executive can 
predict the start up and maintenance costs.  General experience dictates that, 
especially in relation to IT development spend, estimates are frequently significantly 
under-stated.  Accordingly,

what may at first seem to be an acceptable increase in cost (from £13 to £30) may 
become unacceptable as the Registrar endeavours to recover ever-increasing IT and 
other costs. 

DILIGENCE
733, 734, 735 and 742 

The CSCB queries the cost: benefit analysis of the Information Disclosure Scheme 
(IDO’s).  The largest users of arrestments are local authorities.  To maximise their 
chances of a successful arrestment, they serve arrestments on all four clearing 
banks in Scotland (called “Fishing Diligences”).  If the projected cost for an individual 
information request is £100 to £150, it is not clear that this will be sufficiently 
attractive to local authorities.  It would, of course, be welcomed by the banks if its 
effect were to reduce the number of Fishing Diligences, given the cost to banks of 
handling large numbers of arrestments which effectively attach nothing.  However, 
the CSCB has doubts that information disclosure orders will make a significant 
difference to current practices.    Additionally, if IDO’s are to be served on banks then 
there will obviously be a cost associated with researching and responding to them.  
This may have the effect of increasing costs - at least on an interim basis pending 
any lasting impact IDO's might have on the overall number of arrestments being 
received. Will banks be able to charge for this additional work, on the basis that the 
costs will, in turn, be recoverable by the creditor from the debtor, assuming the 
creditor’ action for recovery is successful? 

                                           
20 Based on figures at www.scotland.gov.uk/stats 
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739

The CSCB submits that time to pay arrangements may have an impact on overall 
recoverability of debt, rather than simply a delay in recovery.  This may arise if, for 
example, a debtor who is served notice of proposed diligence then removes the 
asset (e.g. cash in a bank account) away from the jurisdiction of the diligence. 

The CSCB submits that where a debtor has the capability to pay, there should be a 
requirement on the debtor to pursue alternatives such as the Debt Arrangement 
Scheme, using bankruptcy only as a last resort.  This would minimise the cost of 
write-offs for creditors, and underpin the importance of individual financial 
responsibility.

The CSCB supports the introduction of debt advice and information packs as an 
important part of consumer education which also encourages a responsible and 
responsive approach to debt management. 

Chart 1 referred to above 
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SUBMISSION FROM CREDIT SERVICES ASSOCIATION

Consultation
1. Did you take part in the consultation exercise for the Bill, if applicable, and if so 

did you comment on the financial assumptions made? 

Response: 
The association received only the first consultation “Personal Bankruptcy Reform 
in Scotland”, to which it responded. 

2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?

Response:  
The first consultation did not particularly focus on cost implications 

3. Did you have sufficient time to contribute to the consultation exercise? 

Response: Yes, to first consultation 

Costs
4. If the Bill has any financial implications for your organisation, do you believe that 

these have been accurately reflected in the Financial Memorandum?  If not, 
please provide details. 

Response: 
Our organisation represents companies which are agents of creditors, employed 
to recover debts. There is no cost factor to our organisation but there will be costs 
to our members in bankruptcy becoming an easier option.

Wider Issues 
5. If the Bill is part of a wider policy initiative, do you believe that these associated 

costs are accurately reflected in the Financial Memorandum?  

Response: 
As demonstrated by the explosion of bankruptcies in England and Wales, since 
the changes in rules, there are resulting costs to our member companies which 
appear not addressed in the Financial Memorandum. These are 

• Loss of commission from cases which can not be collected due to early 
bankruptcy

• Loss of money in respect of expenditure for diligence actions already taken. 

It appears that the Financial Memorandum looks in great detail at the cost 
elements associated with the actual bankruptcy; it does not appear to address in 
equal detail the cost to creditors and their agents of loosing the credits advanced 
to debtors and cost expended in the collection process, wasted by early 
bankruptcy. Whilst the Financial Memorandum records the number of past 
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bankruptcies, there is no forecast of expected future bankruptcies from which the 
loss to creditors and their agents could be calculated. 

Kurt Obermaier 
Executive Director 
Credit Services Association
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SUBMISSION FROM INSTITUTE OF CHARTERED ACCOUNTANTS OF 
SCOTLAND (ICAS) 

Thank you for the questionnaire which you have sent to ICAS, seeking views on the 
financial assumptions and implications of the Bill.   We have taken part in the 
consultation on the Bankruptcy section of the Bill only.  

We have not commented on the financial assumptions or implications made within 
the Bill, because we believe that it would be difficult to do so as the Bill currently 
stands.   It is silent on 4 crucial topics, which would have a financial impact on our 
members and on how the Bankruptcy system in Scotland currently functions. 

• The criteria for “Apparent Insolvency” which is the test by which debtors can 
become bankrupt 

• The future role of the Trust Deed 
• The Debt Arrangement Scheme which was introduced 12 months ago and has 

not been widely used to date 
• Any new “no income, no asset” procedure. 

To comment on the financial assumptions already made within the Financial 
Memorandum would require knowledge of how these projections were arrived at.  It 
is not possible for ICAS to say at this stage whether or not we can agree or disagree 
with the assumptions of the civil servants who have put the figures together. 

Yours sincerely 

MIKE HATHORN 
President
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SUBMISSION FROM REGISTERS OF SCOTLAND (RoS) 

Dear Ms Wheeler 

Thank you for your letter of 11 January requesting comments on the Financial 
Memorandum for the Bankruptcy and Diligence etc. (Scotland) Bill.   I attach the 
questionnaire duly completed.  If, however, you or your Committee have any 
further questions I will be glad to hear from you. 

Yours sincerely 

JAMES MELDRUM 
Keeper of the Registers of Scotland 
and Chief Executive 

Consultation

1. Did you take part in the consultation exercise for the Bill, if applicable, and if 
so did you comment on the financial assumptions made? 

Registers of Scotland (RoS) took part in the formal consultation on the draft Bill.   
We have also been in dialogue with the Scottish Executive and Scottish Law 
Commission throughout the development of those policies and provisions that 
have material implications for RoS and the registers which we maintain. 

The only part of the Financial Memorandum relevant to RoS is that relating to 
floating charges at paragraphs 702 to 714.   The costs discussed here were not 
the subject to financial assumptions in a consultation document and we therefore 
did not comment upon them in that manner. 

2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum? 

This part of the Financial Memorandum is based on information and comment 
provided to the Scottish Executive by RoS, together with some data obtained from 
Companies House.   Our comments are accurately reflected. 

3. Did you have sufficient time to contribute to the consultation exercise? 

Yes.

Costs

4. If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the Financial Memorandum?   If 
not, please provide details. 

Yes; insofar as the financial implications for RoS can be forecast at this time, 
these are accurately reflected. 
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5. Are you content that your organisation can meet the financial costs associated 
with the Bill?   If not, how do you think these costs should be met? 

Yes.   As noted in paragraph 704 of the Financial Memorandum, over time the 
proposed Register of Floating charges will be financially neutral for RoS, with the 
costs associated with the Register, including development costs, being paid for 
from registration fees.   We are in a position to bear the development costs until 
such time as they are recouped from registration fees. 

6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would 
be expected to arise? 

Yes.

Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum  

We are not aware of any current wider policy that would place associated costs 
on RoS. 

8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?   If so, 
is it possible to quantify these costs? 

The Regulation making power at section 31(8) of the Bill could in principle be 
used to make unexpected stipulations about the format and keeping of the 
Register of Floating Charges adding to the costs and effort that we currently 
envisage.   However we do not foresee any issues in practice as we would expect 
to work closely with the Scottish Executive on the terms of Regulations. 

ROS
23.1.06
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SUBMISSION FROM SOCIETY OF MESSENGERS-AT-ARMS AND SHERIFF 
OFFICERS 

Consultation

Q1. Did you take part in the consultation exercise for the Bill, if applicable, and if 
 so did you comment on the financial assumptions made? 

Ans:   (1)   Yes 
      (2)   No 

Q2. Do you believe your comments on the financial assumptions have been 
 accurately reflected in the Financial Memorandum? 

Ans:   Not Applicable 

Q3. Did you have sufficient time to contribute to the consultation exercise? 

Ans:   Yes 

Costs

Q4. If the Bill has any financial implications for your organisation, do you believe 
 that these have been accurately reflected in the Financial Memorandum? If 
 not, please provide details. 

Ans:   Not Known 

Q5. Are you content that your organisation can meet the financial costs associated 
with the Bill? If not, how do you think these costs should be met? 

Ans:  At the present time, the Society of Messengers-at-Arms and Sheriff Officers 
has the responsibility for the training and examination of officers of court and for their 
Continued Professional Development. The Society currently has to fund these 
services. The Bill transfers responsibility for these services to the new Scottish 
Enforcement Commission. However, it is anticipated the Commission make ask any 
new professional association to continue to administer these areas and the Society 
wishes consideration to be given to the costs for the running of this. 

The new Commission will also be responsible for disciplinary procedures in  respect 
of officers. However, it is anticipated the new professional association may be 
approached for assistance in the investigation procedures in individual cases and the 
question of costs would require to be considered. 

 Q6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise? 

 Ans:   Not Known 
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 Wider Issues 

Q7. If the Bill is part of a wider policy initiative, do you believe that these 
 associated costs are accurately reflected in the Financial Memorandum? 

Ans:   Not Known 

 Q8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance? If so, is it 
possible to quantify these costs? 

Ans:  (1)   Yes 
         (2)    No. 
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SUBMISSION FROM THE SCOTTISH EXECUTIVE 

Susan Duffy 
Clerk to the Finance Committee 
The Scottish Parliament 
Edinburgh
EH99 1SP 

20th February 2006 

Dear Ms Duffy 

Bankruptcy and Diligence etc (S) Bill 

As requested at the Finance Committee hearing on the Bill on 7 February 2006 I 
write to confirm that there is an error in the Financial Memorandum. 

In the first bullet point of paragraph 692 the figure ‘34’ should read ‘25’, the lower 
figure being the correct number for the additional staff the Accountant in Bankruptcy 
expects to employ. 

The Convener also asked the Bill Team what other options had been considered 
before settling on a new non departmental public body, the proposed Scottish Civil 
Enforcement Commission. I therefore enclose a copy of the options paper for the 
information of the Committee. 

Yours sincerely, 

ANDY CRAWLEY 
Bill Team Leader 
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Basis of estimate of costs for the Information Disclosure Scheme 

Ref Para 733 Financial Memorandum – up to 50,000 applications 

Suggested price for individual 
information request (to be met by 
creditor at time of request) 

Initial infrastructure in England and 
Wales costs to courts and HMRC and 
DWP

Around £100 - £150 recoverable from 
debtor when decree is granted 

£500,000

TABLE OF APPLICATIONS PER MONTH 

Ref Para 734 Financial Memorandum 

Take Up – Applications 
per month 

Costs per Application 
Salary Costs 

Total Cost of Scheme 
Including running costs 

1,000 £16.13 £193,500 p.a.
5,000 £16.13 £967,500 p.a.
10,000* £16.13 £1,935,000 p.a.

Assumption: 10%   Opposed
Judicial input
• Unopposed  -Court time 0.1 hrs per case    (taken as similar to a decree in 

absence)
• Opposed   - Court time 0.5 hrs per case  (estimate based on own knowledge of 

court procedure) 
             =  !0% of 1000 = 100 opposed cases,   100x 0.5 = 50 hrs per 1000 

cases

@ £159.21 per court sitting hour x 50 hrs per1000 cases= £7960 per 1000
                                

Staff Time
Court time @ 0.5 hours per case for EO and SGB2
Assuming   10% Opposed  as above 

                                = 50 hours per 1000 cases as above 
SGB2 @ 10.4 ph x 50hrs         =£520 per 1000 
EO @ 17.4 ph x 50hrs           =£870 per 1000

Office time  @ 0.5 hours per case   (25mins AO, (0.4hrs) 5 mins EO (0.1hr))  
        ( total of 25 mins taken as similar to SMU provision for Debtors 

applications -26 mins)
    = 500 hours per 1000 cases = 50,000 hours per 100,000 cases

                                  = 400hrs AO + 100hr EO per 1000,= 40,0000hrs AO + 
10,0000hrs EO per100,000 

AO@ 12.6 ph x 400 hrs  per 1000 = £5040 per 1000

EO@ 17.4 ph x 100hrs              = £1740 per 1000.
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                            Total   = £ 8,170 staff costs per 1000  per case 
                                        + £7,960 per 1000

            £16,130 per 1000 =  16. 13 per case

16.13 per case x 12000 (@1000 p month x12 ) =    £193,560 pa
   £193,560 pa   x  5        (@5000 per month)       =    £967,800 pa 
  £193,560 pa   x  10      (@10, 000 per month)    = £1,935,600 pa

* Where demand exceeds 50,000 p.a. there will be one-off infrastructure set up costs 
of : £1.89 million and programme costs of £500,000 over 2-3 years 

COSTS TO SCS. 

Ref Para 731 Financial Memorandum 

Estimated Costs to 
SCS , Staff, Training 
and Infrastructure 

Additional Costs (IT 
Reprogramming) one 
off cost 

£566,900 per annum £10,000

Centralised Unit 

If over 50,000 pa there will be set up 
costs for centralised unit. 
 Very roughly at 60,000 cases (5,000 per 
month)
We would require
(50 court hrs per 1000 x 60= 3000/5 
court hrs p day =600days/ 211

= 3 SGBs 

  (400 office hrs per 1000 x60=24,000/ 
7.24= 3314days/ 211

= 15 AO’s

(150hrs court & office hrs per 1000 
x60=9000hrs/7.24=1243 days/211

= 6 EO’s

                 
= total  24 operational staff

+2 for Admin 

+ 1x G7

+ 3 HEO’S management
+ 3 sheriffs 
= 33 staff including judiciary 
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It is estimated that such an addition of staff could not be accommodated in courts 
around the country, and a centralised unit becomes necessary. 

Set up costs:
Stuart Bairds paper on Initial Capital costs, = £1739,650 + £150k IT costs: 
=£1,889,650=1.89m

IT Costs made up of:
Provision of hardware, 95 x £1000 =             £95,000 
Provision of software , new database and servers =  £27,000 
Network connections =          £ 30,000 

           Total = £152,000

Running costs including rent, services, utilities, maintenance etc are worked out  by 
Stuart Baird at £664,000 per annum . This figure is not included in the Financial 
Memorandum.

And Programme costs of  £500,000 over 2-3 years.  

Include the costs of
1x G7 as Project Manager @ £62,455 x 
3 years 

=£187,365 

5 HEO’s covering Property & Services, IT 
, HR, and Operations @  £33,238 x 
5=166,190 x3yrs 

= £498,570 

TOTAL = £685,000 for 3 years
= £457,290 for2 years 

 Ball park figure,  at average £500,000, 2-3 years programme for building to be fit 
for purpose in 2009. 
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Subordinate Legislation Committee 

Report on the Bankruptcy and Diligence etc. (Scotland) Bill at Stage 1 

The Committee reports to the lead Committee as follows— 

Introduction

1. At its meetings on 21 February, 7 March and 21 March the Subordinate 
Legislation Committee considered the delegated powers provisions in the 
Bankruptcy and Diligence etc. (Scotland) Bill at Stage 1. The Committee submits 
this report to the Enterprise and Culture Committee, as the lead Committee for the 
Bill, under Rule 9.6.2 of Standing Orders. 

2. The Executive provided the Parliament with a delegated powers 
memorandum1.

3. The Committee’s correspondence with the Executive is reproduced in 
Annexes 1 – 4. 

Delegated Powers Provisions 

4. The Committee considered each of the delegated powers provisions in the 
Bill. The Committee approves without further comment: sections 12, 14, 26 (43A of 
the Bankruptcy (Scotland) Act 1985), 31, 33, 61, 64, 65, 72, 77, 79, 80(2), 81(3), 
95, 97, 100, 102, 103(4), 106, 109, 111, 112, 113, 118, 121, 123, 128, 131, 136 
(section 155 of the Titles to Land Consolidation (Scotland) Act 1868), 149 (section 
159A of the 1868 Act), 156 (section 15D(2)(d) and 15(2)(a) of the Debtors 
(Scotland) Act 1987), 160 (new sections 9C(2)(a) and 9F(3)(i) of the Debt 
Arrangement and Attachment (Scotland) Act 2002); 166, 169, 170, 176, 177, 186, 
schedule 3 paragraph 4, sections 189 (section 70A of the 1987 Act), section 192 
(sections 73A, 73B, 73C, 73D, 73F, 73K and 73N of the 1987 Act), 201 and 204.

General Issues 

5. The Committee had a number of general concerns about the Bill and the 
subordinate legislation contained within it. These are as follows. 

                                           
1 Delegated Powers Memorandum.doc
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Negative v Affirmative procedure 

6. The Committee had concerns about the procedure selected by the Executive 
for many of the delegated powers, for example there are a number of instances 
detailed in this report, where negative procedure is proposed but where the 
Committee considered that affirmative was appropriate. The Committee asked the 
Executive to explain its general approach to the procedures adopted in the Bill, 
and its response is contained within its letter printed at Annex 4.

Henry VIII powers 

7. The Committee also noted with some concern that there were a number of 
Henry VIII powers in the Bill which were subject to negative procedure and which 
the Committee would normally expect to be subject to affirmative procedure or 
indeed should be included on the face of the Bill and not delegated to subordinate 
legislation. Concerns about individual powers are contained within this report. The 
Committee’s own guidance on the Henry VIII procedure and the guidance 
provided to the Committee by the Executive is attached to the correspondence at 
Annexes 2 and 3. The Executive indicated that it is entirely content with the 
Committee’s guidance. 

Regulations v Orders 

8. The Committee queried the use of regulations where it considered that 
orders might have been more appropriate. The Executive set out its rationale in its 
response at Annex 4. The Committee was content with the Executive’s response. 

Specific powers in the Bill 

PART 1 

Section 1 Discharge of Debtor 

9. The Committee noted that this section contains a Henry VIII power subject to 
affirmative procedure which prescribes the minimum discharge period following 
sequestration.

10. The Committee considered the length of time that must elapse before a 
debtor is discharged is one of the Bill’s fundamental provisions. It was very 
concerned therefore that the period could be lengthened or shortened without 
restriction. Its very strong view was that this was too important to be left to 
subordinate legislation and that the power should be on the face of the Bill.  

11. In its response, the Executive agreed to give further consideration to whether 
an amendment at stage 2 would be appropriate.

12. The Committee is of the very strong view that the power should not be 
left to subordinate legislation and should be on the face of the Bill, and 
draws this to the attention of the lead Committee. It welcomes the 
Executive’s commitment to consider an amendment at Stage 2. 
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Section 5 Orders relating to disqualification 

13. This section allows Ministers by order subject to affirmative procedure to 
amend provisions in enactments that disqualify debtors from being elected or 
holding an office or position or becoming a member of a body or group.

14. The Committee was concerned that this is both a Henry VIII power and is a 
power of considerable width. It considered that delegating this to subordinate 
legislation was not appropriate. It asked the Executive to expand on its justification 
for taking the powers.

15. The Executive clarified its intention to rationalise provisions in other 
legislation in consequence of the change in the Bill to a 1 year disqualification 
period and the introduction of bankruptcy restriction orders and undertakings. 

16. The Committee was content with the Executive’s justification of the 
power and that this is subject to affirmative procedure.  

Section 17 Debtor’s home and other heritable property 

17. The Committee noted that powers in this section are Henry VIII powers, 
which are subject to negative procedure. The Committee noted the particular 
sensitivities in relation to these powers which impact on both the creditor and 
particularly the debtor, and that there are difficult issues relating to human rights. 

18. The Committee considered the powers to be very wide and that they should 
not be delegated, but should appear on the face of the Bill. It considered that if the 
Executive wished to pursue this through subordinate legislation, the powers should 
be subject to affirmative procedure. 

19. The Executive accepted that the issue of a debtor’s home is of importance 
and confirmed that it will reconsider whether negative procedure is appropriate in 
all circumstances. It will consider whether to bring forward an amendment at Stage 
2.

20. The Committee welcomed the Executive’s commitment to consider 
whether to bring forward an amendment at Stage 2. The Committee will 
monitor the outcome at Stage 2 and draws this to the attention of the lead 
Committee.

Section 18 – Modification of provisions relating to protected trust deeds 

21. Section 18 allows Ministers by order to prescribe the procedure for, and 
consequences of the granting of, a protected trust deed. These were formerly 
included in primary legislation. The Committee expressed concern about the shift 
from primary to secondary legislation and the procedure selected (negative).  

22. The Executive explained that as the regulations will deal largely with 
procedural and administrative matters and any amendments are likely to be minor 
and technical, negative procedure is appropriate. It added that draft regulations 
are currently out to consultation. 
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23. The Committee remains concerned about the shift from primary legislation 
through to negative procedure, and considers that the regulations will not be 
exclusively technical. On this basis, it is not convinced that negative procedure is 
appropriate in the first instance.

24. The Committee recommends that the first set of regulations should be 
subject to affirmative procedure, with subsequent regulations being subject 
to negative procedure.

Section 19 – Modification of composition procedure 

25. The Committee noted that this section contains an unrestricted Henry VIII 
power. It expressed similar concerns to those at section 18 above with regard to 
the shift between primary and secondary legislation, and that the provisions will be 
subject to negative procedure.

26. In its response, the Executive explained that this is a fairly narrow fine tuning 
power to amend steps in the composition process, and argued that there was no 
need or intention to use the powers at present. 

27. The Committee was persuaded that given these are technical and 
procedural provisions, it was appropriate for the powers to be delegated to 
subordinate legislation and subject to negative procedure. 

Section 22 – Modification of Offences under section 67 of the 1987 Act 

28. The Committee noted that this section contains another Henry VIII power 
which allows Ministers by order subject to negative procedure to amend the limits 
on borrowing by a debtor.

29. The Committee was of the view that if powers are required which simply 
reflect the change in the value of money, this should be on the face of the Bill. It 
recognised that this is common practice in other legislation. It was concerned that 
without such a restriction on the use of the powers to amend financial limits, it 
would be possible by changing the value to change the policy considerably.

30. The Executive advised the Committee that the powers of modification in 
section 22(4) are not solely intended to be used to reflect economic variation but 
any other relevant circumstance (including social factors) which would require an 
alteration in these amounts. 

31. It cited as an example of a similar provision, section 11(1)(b) of the 2002 Act 
which enables the value of a vehicle which is reasonably required by a debtor to 
be exempt from the diligence of attachment to be £1,000 or such other amount as 
prescribed by Ministers. 

32. The Committee acknowledged the precedent, however it considered that this 
does not necessarily mean that it is appropriate in this case. It also noted that the 
power cited was much more limited in extent.

33. The Committee remains concerned about the width of this power which 
is subject only to negative procedure. On the basis of the information 
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received however, the Committee is not able to determine whether negative 
procedure is appropriate. It draws its concern to the attention of the lead 
Committee which may wish to pursue the issue with the Executive. 

Section 23 – Creditor to provide debt advice and information package 

34. The Committee wondered why the time period referred to in new subsection 
(2D) of section 5 could not have been be specified on the face of the Bill, as it did 
not seem likely that this period would be likely to change. When the Executive 
responded to this concern by indicating that it did not intend to use the power, the 
Committee asked why it was necessary at all. 

35. The Executive considered that the effect is that the debt advice and 
information package can be provided to the debtor at any time before a 
sequestration petition is presented, however short. This reflected existing policy in 
relation to provision of the package before attachment (see section 10(3)(b) of the 
2002 Act). However, the Executive considered that sequestration is a significantly 
more serious event for the debtor than any diligence. Its intention is to evaluate the 
use of the package in sequestration and the power is sought so that, if 
appropriate, a time period can be prescribed in due course. 

36. The Committee was content with the Executive’s response, and that 
negative procedure is appropriate.

PART 3 

Section 43 – Scottish Civil Enforcement Commission 

37. The Committee considered that the powers conferred by subsection (4) of 
section 43 were very wide and questioned the Executive both on its use of 
negative procedure and the absence of a statutory duty to consult.

38. The Executive accepted that exercising a power to confer functions on the 
Commission may in some cases be a significant exercise, and confirmed that it will 
give further consideration to whether an amendment at stage 2 would be 
appropriate.

39. The Executive also confirmed that substantive regulations made under this 
power would be subject to consultation and took the view that it was not necessary 
to formalise a requirement to consult in the legislation.  It believed however that a 
duty to consult in every case would be unnecessarily restrictive.

40. The Committee recommends that the power should be subject to 
affirmative procedure. It was content with the Executive’s response on 
consultation and its commitment to give further consideration to an 
amendment at Stage 2.

Section 47 – Register of messengers of court 
Section 48 – Code of practice 

41. The Committee was concerned about the exercise of powers in the way in 
which powers are to be exercised under these sections and asked the Executive 
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why the rules about registration and the code of practice will be made by the 
Commission and not Ministers. The Executive indicated that the way in which the 
powers to make rules and the codes of practice have been constructed, reflected 
the inherent impartiality of the Commission which is entirely independent of 
Ministers. It also reflected existing provision in section 75 of the Debtors (Scotland) 
Act 1985 under which the Court of Session rather than Ministers is given the 
power to make rules to regulate sheriff officers and messengers-at-arms. The 
Executive added that the code of practice will cover ethical issues and 
professional practice issues as necessary.

42. The Committee was content with the Executive’s response and with 
each section as drafted.

Section 49 – Publication of information relating to debt collection 

43. The Executive was asked to provide further information on the code or 
guidance; on why it considers this should not be laid before Parliament; and why 
there is no requirement to consult on the face of the Bill. 

44. Given the independent nature of the Commission, the Executive was not in a 
position to provide further information on the code or guidance. 

45. The Executive expected that the Commission, as well as having 
representation from most or all of the directly interested parties, to consult with 
interested parties. It did not consider it necessary to provide a duty on the face of 
the Bill to require the Committee to do so.

46. The Executive did accept that there was good reason to lay the code before 
Parliament and confirmed that it will bring forward an amendment at Stage 2 of the 
Bill to introduce such a requirement. 

47. The Committee was content with the Executive’s response. It welcomed 
the commitment to bring forward an amendment at Stage 2 to introduce a 
requirement to lay the code before Parliament. The Committee notes that 
there is an expectation that the Commission will consult, and has indicated 
that it expects consultation to be carried out. The Committee draws its view 
to the attention of the lead Committee. 

Section 52 – Appointment of messenger of court 

48. The Committee asked the Executive why the rules made under section 52(4) 
will not be incorporated in a statutory instrument. 

49. The Executive informed the Committee that this rule-making power reflects 
the current power to regulate sheriff officers and messengers of court contained in 
Section 75 of the 1987 Act. That power is exercised by the Court of Session and 
whilst the rules are in the form of a statutory instrument, it is not subject to 
Parliamentary procedure.   

50. The Committee was content with the Executive’s response and with the 
provisions in this section. 
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Section 53 – Annual fee 

51. The Committee asked the Executive to explain the reasoning behind the 
requirement that Ministers approve the exercise of the Commission’s power to 
make rules under subsection (1) which require every messenger of court holding a 
commission to pay an annual fee to the Commission. 

52. The Executive explained that this departure from the general position that the 
Commission exercise its functions independently of Ministers is made because, in 
contrast to other functions, Ministers have a direct interest in any self-funding 
measures which the Commission invokes since the Commission is to be primarily 
funded from the Scottish Consolidated Fund. 

53. The Executive did not want to provide the Commission with an express duty 
to consult on the annual fee because in many cases the change to the fee may be 
no more than an annual uprating. It is anticipated that the Commission, as well as 
having representation from most or all of the directly interested parties, will consult 
on the exercise of this power. A failure to do so in any material question may lead 
to Ministers not approving the proposed fee. 

54. The Committee was content with the Executive’s response; that the 
rules in this section are to be made by the Commission rather than the 
Executive; and that these do not take the form of statutory instruments. 

Section 55 – Regulation of messengers of court 

55. The Committee asked the Executive why the power to make regulations 
relating to functions of messengers of court was subject to negative procedure, 
given that this provision allows for the addition, removal or modification of 
functions of messengers. The Executive considered that the choice of negative 
procedure provides the appropriate balance between ensuring a certain level of 
Parliamentary scrutiny whilst not over burdening the Parliament with regulations 
dealing with what could simply be a minor modification to an existing power. 

56. The Executive was also asked to comment about the lack of an express duty 
to consult before making regulations under this power. The Executive indicated 
that subsection (3) imposes a duty on Ministers to consult the Commission, which 
is intended to be representative of the persons and bodies with an interest.

57. The Committee was content with the Executive’s response, and agrees 
that negative procedure is appropriate. 

Section 56 – Messengers of court’s professional association 

58. The Committee asked for clarification on how the Executive intends to deal 
with the difficulties in this section that it had outlined in the Delegated Powers 
Memorandum.

59. The Executive explained that it will address these difficulties by bringing 
forward a transitory instrument, made under section 202 of the Bill, at the same 
time as section 56 and paragraph 2(a) of schedule 2 are commenced to ensure 
that there is no difficulty in fulfilling the consultation requirement. 
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60. The Committee was content with the Executive’s response and that the 
provision is subject to negative procedure. 

Section 62 – Disciplinary committee’s powers 

61. The Committee noted that the provision in this section has the effect of a 
Henry VIII power and that regulations are subject to negative procedure. The 
Committee noted that the fine imposed under this section is unlimited and that the 
Executive has the ability to change the level of the fine. The Committee was aware 
that such powers are usually limited on the face of the Bill or subject to affirmative 
procedure.

62. The Executive noted the Committee’s concerns and confirmed that it will 
reconsider the power with a view to deciding whether an amendment is needed at 
stage 2. 

63. The Committee welcomes the Executive’s commitment to reconsider 
this power and consider the introduction of a Stage 2 amendment. The 
Committee remains of the view that the power should be subject to 
affirmative procedure.

PART 4

Chapter 2 
Section 70 – Land Attachment 

64. The Committee noted that subsection (7) conferred a power to amend the 
period of 28 days after the date of registration of a notice of land attachment on 
the expiry of which a land attachment is created. This power is subject to negative 
procedure. The Committee asked the Executive to comment on the use of the 
power and why affirmative procedure was not considered appropriate.  

65. The Executive explained that the issue of the blind period in a conveyance of 
heritable property between the dates of interim report in the property registers 
search and the final report showing the buyer’s new title deed, engages a number 
of complex and technical areas of the law. 

66. The Executive considered it imperative for a delegated power to enable the 
period relating to the creation of a land attachment to be altered quickly, to reflect 
any future change in conveyancing practice.   

67. The Committee was not convinced by the Executive’s argument about the 
need for a procedure which would allow the period of time to be changed quickly.  
Without further information from the Executive, it was not in a position to comment 
on whether negative procedure is appropriate in this instance.

68. The Committee draws its concern to the attention of the lead Committee 
and suggests that it may wish to pursue the matter with the Executive who 
may be able to provide a practical example of what emergency 
conveyancing practice is likely to occur which would warrant a quick 
procedure.
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Section 79 – Effect of debtor’s death after land attachment 

69. This section confers powers on the Court of Session to adapt certain 
provisions of the Bill to cover the effect of a debtor’s death after land attachment. 

70. The Committee noted that the power used to make procedural rules under 
this section, had been drawn more widely than is usually the case, and will be 
made by statutory instrument not subject to Parliamentary procedure.  

71. The Executive confirmed that an Act of Sederunt power has been prescribed 
because the power in subsection (2) deals exclusively with court procedure. It 
accepted the power is wider than is commonly seen but considered it was 
appropriate in these circumstances. 

72. The Committee was content with the Executive’s response that the 
rules will be made by statutory instrument not subject to procedure.  

Section 81 – Application for warrant to sell attached land 

73. The Committee noted that this contains an unlimited Henry VIII power in 
section 81(2) and is subject to negative procedure. The Executive was asked to 
explain why negative procedure was considered to be appropriate here, and in 
relation to the power in section 81(4) to add to the list of persons. 

74. The Executive advised that negative procedure was chosen to reflect that an 
alteration in the prescribed sum for land attachment is a straightforward objective, 
and that it has adopted the same approach as currently applies in relation to 
modifying the level of debt owed to a creditor before the creditor becomes a 
“qualifying creditor” as set out in section 5(4) of the Bankruptcy (Scotland) Act 
1985.

75. The Committee was unable to determine whether negative procedure is 
appropriate on the basis of the information provided by the Executive. It 
agreed to draw the Executive’s explanation to the attention of the lead 
Committee, so that it can consider further how much importance should be 
placed on the power. 

Section 86 – Full hearing on application for warrant of sale 

76. The Committee noted that this contains a Henry VIII power which is subject 
to negative procedure. The Committee asked the Executive about the 
appropriateness of negative procedure, given the importance of the debtor 
protection provisions.

77. In its response, the Executive confirmed that this power relates to modifying 
the upper limit of the net proceeds of sale of the attached land if it were sold. 
Negative procedure was chosen because the regulations would make a relatively 
minor alteration to a prescribed amount. 
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78. The Committee noted that the regulations made alterations to “reflect the 
movement in the value of money or the value of land.” The Committee is generally 
content that negative procedure is appropriate where regulations reflect the 
movement in the value of money. However, it was concerned to note that in this 
instance the regulations may also be made to reflect movement in the value of 
land. The Committee felt that it was not in a position to determine whether 
affirmative procedure would be more appropriate without further information from 
the Executive. 

79. The Committee also noted the Executive’s explanation of its use of the 
negative procedure where it indicated that “it takes the view that the regulations 
make a relatively minor alteration to the prescribed amount in the Bill….” The 
Committee was not clear as to the meaning of the term “relatively minor 
alteration”, and would have welcomed clarification from the Executive on this point. 

80. The Committee draws these concerns to the attention of the lead 
Committee and recommends that it raises these issues with the Executive. 

Section 97 – Appointed person 

81. The Committee noted that this contains a Henry VIII power which allows 
Ministers by regulations, subject to negative procedure, to remove or amend 
provisions that have been approved by the Parliament.  

82. The Executive explained that the powers cannot be used to modify primary 
legislation and that the powers in subsection (8)(b) and (c) can only be used to 
remove or modify functions which have been conferred by means of regulations 
made under section 97(8).

83. The Committee was content with the Executive’s response and that 
negative procedure is appropriate. 

Section 116 – Interpretation 

84. The Committee asked the Executive why it considered negative procedure to 
be appropriate in relation to the power in this section. 

85. The Executive argued that there is a need to be able to alter the definition of 
“decree” and “document of debt” quickly to ensure that the diligences created or 
reformed in the Bill continue to be effective in respect of all relevant debts. It 
maintained that there might be a risk of prejudice to creditor rights if it had to wait 
for a suitable primary legislation vehicle or to change the procedure to affirmative 
resolution procedure. 

86. The Committee is not convinced by the Executive’s justification of the 
use of negative procedure on the basis of the speed with which it considers 
it necessary to alter the definition. It recommends that the power should be 
subject to affirmative procedure. 
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Chapter 3 
Section 117 – Residual attachment 

87. The Committee asked the Executive why it considers that subordinate 
legislation and not primary legislation is appropriate in this instance; and why 
negative procedure is appropriate. 

88. The Executive indicated that it rejected putting everything in primary 
legislation as this would have meant creating several additional diligences 
because of the individual features of the different types of property; and that it 
would have been premature as it wished to create the various bespoke 
machineries in the light of the experience. 

89. The Executive undertook to reconsider whether negative procedure was 
appropriate and would consider whether to bring forward an amendment at Stage 
2.

90. The Committee welcomed the Executive’s commitment to consider an 
amendment at Stage 2. It remains of the view however, that affirmative 
procedure is appropriate and will monitor the position at Stage 2. It draws 
this to the attention of the lead Committee. 

Section 130 – Effect of death on debtor 

91. This power is similar to the powers conferred under section 79, and reference 
is made to comments made there.

92. The Committee was content that the rules will be made by statutory 
instrument not subject to procedure.  

Section 133 – Interpretation
Section 134 (Part 5) – Certain decrees and documents of debt to authorise 
inhibition without need for letters of inhibition 

93. Reference is made to comments in section 116 which raised the same 
issues.

94. The Committee is not convinced by the Executive’s justification of the 
use of negative procedure in these Sections. It recommends that the powers 
should be subject to affirmative procedure. 

Section 135 – Registration of inhibition 

95. The Committee asked why the Bill has conferred powers on Ministers in this 
Section rather than on the Court of Session.

96. The Executive indicated that the registering and recording of inhibitions is a 
complex issue. Ministers wish to take an active role in ensuring that the schedule 
and certificates of execution of inhibitions are user-friendly for use in a public 
register (the Register of Inhibitions). 
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97. The Committee was content with the Executive’s response, and that the 
regulations are subject to negative procedure.

Section 151 – amending section 159 of the 1868 Act – Litigiosity not to begin 
before date of registration of notice of summons 

98. Reference is made to comments in section 135 which raised the same 
issues.
99. The Committee was content with the Executive’s response, and that the 
regulations are subject to negative procedure.

Section 156 – Diligence on the dependence 
100. Reference is made to comments in section 135 which raised the same 
issues.

101. The Committee was content with the Executive’s response, and that the 
regulations are subject to negative procedure.

New section 15H of the 1987 Act – Sum attached by arrestment on the 
dependence

102. The Executive was asked to comment on its choice of procedure in relation 
to the power set out at subsection (2)(b) to prescribe a percentage for the sum 
relating to the maximum amount which can be arrested on the dependence.  The 
Committee considered affirmative procedure would be more appropriate for this 
power.

103. The Executive responded that it will give further consideration to this issue 
with a view to deciding whether an amendment should be brought forward at 
Stage 2. 

104. The Committee welcomed the Executive’s commitment to consider this 
issue further and whether to introduce an amendment at Stage 2. The 
Committee remains of the view that the power should be subject to 
affirmative procedure.

Section 160 – Interim attachment 

105. The Committee asked the Executive to explain why the provisions in this 
section are subject to orders rather than regulations.

106. The Committee was content with the Executive’s explanation and 
recommends that negative procedure is appropriate. 

Section 162 – Meaning of “money” and related expressions 

107. Reference is made to comments on section 116 which raised similar issues. 
The Committee noted that the power is to amend a key definition and is of 
considerable importance, and yet is subject only to negative procedure.
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108.  The Executive considered that the modification of a key definition was 
relatively minor in substance and that negative procedure was appropriate. This 
also allowed quick changes to be made to be made to ensure that any new form of 
instrument is captured by money attachment as soon as possible after being 
created.

109. The Committee is not convinced by the Executive’s justification of the use of 
negative procedure on the basis of the need to be able to respond quickly to 
changes. It also considers that affirmative procedure would ensure that the 
instrument is subject to closer scrutiny and gives the parliament greater control 
over the making of an instrument. 

110.  The Committee recommends that the power should be subject to 
affirmative procedure. 

Section 172 – Release of money where attachment unduly harsh 

111. The Committee noted that this contains a Henry VIII power which confers a 
power to amend by negative instrument a sum of money specified in the Bill. The 
Executive was asked to comment on the choice of negative procedure for the 
delegated power contained in subsection (4) which enables Ministers to set a cap 
for the amount of money which can be released on the grounds of undue hardship 
to the debtor. The Committee noted that this could have a substantial impact on 
individuals affected by it. 

112. The Executive explained that it does not consider the effect of this power to 
be sufficiently important to merit affirmative procedure. Rather, it argues that 
negative procedure provided the appropriate balance between expedition and 
convenience but at the same time enables a summary level of scrutiny to be 
applied to any instrument made under this power. The Executive pointed out a 
similar power in section 22(2) of the 2002 Act. 

113. The Committee agreed to recommend that the power should be subject 
to affirmative procedure as this would afford the Parliament an opportunity 
to question the Executive on its reasoning.

Section 184 – Liability for expenses of money attachment 

114. This section allows Ministers to modify schedule 3 to add or remove types of 
expenses or to vary descriptions. The Committee considered that the power 
should be subject to affirmative procedure and asked the Executive to explain why 
it had chosen negative procedure. 

115. The Executive is of the view that this type of provision is standard and that 
negative procedure is appropriate because the modification of expense liability in 
diligence is not of sufficient importance to merit affirmative procedure. It cited a 
precedent in section 39 of the 2002 Act which provides Ministers with an identical 
power in relation to expenses of attachment. 

116. The Committee was content with the Executive’s response and that 
negative procedure is appropriate.
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Section 192 – Arrestment in execution 

117. The Committee noted that under section 73E(6) of the 1987 Act inserted by 
this Section, Ministers may vary types of account and definitions. These are Henry 
VIII powers subject to negative procedure. The Committee normally considers that 
such powers should be subject to affirmative procedure. The Executive was asked 
for its reasoning for choosing negative procedure. 

118. The Executive indicated that negative procedure was consistent with other 
provisions in the Bill which also enable modification of definitions, and does not 
relate to highly detailed matters of great importance. The Executive also 
considered it imperative that alteration to these definitions can be achieved 
quickly, and that negative procedure offered this.

119. The Committee also asked the Executive for its view on whether adding to 
lists should be treated differently to reducing or removing from lists. The Executive 
did not think that a differentiation would be appropriate.  Its view is that it would be 
unnecessarily complex and could lead to an undesirable effect on individual rights. 

120. The Committee was content with the Executive’s response, and that the 
power is subject to negative procedure.   

Section 198 – information disclosure 

121. This section confers power to make provision by statutory instrument 
regarding disclosure of information to creditors. The first set of regulations under 
the power is to be subject to affirmative procedure with subsequent regulations 
subject to negative procedure. The Committee took the view that due to the 
sensitivity of the powers set out here, all regulations should be subject to 
affirmative procedure.

122. The Executive re-iterated that it was appropriate to apply negative resolution 
procedure to subsequent sets of regulations made under this power, especially as 
these regulations will be of lesser importance than the first set of regulations which 
establishes the information disclosure scheme. 

123. The Committee argued that while it may be the case that the second and 
subsequent regulations made under powers such as section 198 may be minor 
this might not always be the case. It would be open under the power as drafted for 
a subsequent set of regulations to replace the first set in its entirety with 
regulations and would be subject only to negative procedure.

124. The Committee agreed that minor amendments need not be subject to 
affirmative procedure but considered that more substantial ones should 
require affirmative approval from Parliament. The Committee therefore 
recommends to the lead Committee that an open procedure (where the 
Executive can choose the procedure on an amendment by amendment 
basis) would be a more suitable vehicle. 
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Section 202 – Ancillary provision 

125. The Committee noted that this confers on Ministers a free standing power to 
make by order consequential, supplementary and other provisions as they 
consider necessary or expedient, and noted the examples given in the DPM 
(paragraphs 390-393) of how it is proposed that the power should be used. 

126. Whilst accepting the need for this type of provision, the Committee expressed 
concern about the width of the power, particularly to make supplementary 
provisions as open-ended as the DPM appeared to suggest.

127. The Executive indicated in response to these concerns that the example 
given in paragraph 393 of the DPM in relation to the Commission’s name was 
perhaps not the best example of how the supplemental power might be used, and 
confirmed that it does not have in mind the likely use of the power to change the 
Commission’s name. 

128. The Committee was content with the Executive’s response and 
accepted its reassurance about the use of this power.
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ANNEX 1 

LETTER FROM THE SUBORDINATE LEGISLATION COMMITTEE TO THE 
SCOTTISH EXECUTIVE 

Section 1 – Discharge of Debtor 

1. The Committee notes that this section contains a Henry VIII power which 
prescribes the minimum discharge period following sequestration. It also notes 
that the Executive considers that affirmative procedure is appropriate as it allows 
for future flexibility. The Committee attaches significant importance to the power to 
prescribe the discharge period and notes that as it stands, there is no restriction 
on the period which means it could be lengthened or shortened without restriction. 
The Committee’s very strong view therefore is that subordinate legislation is not 
appropriate and that the power should be on the face of the Bill. The official report 
of the meeting (which is available tomorrow) will convey the strength of the 
Committee’s feelings on this particular issue. The Executive is asked to comment. 

Section 5 – Orders relating to disqualification 

2. The Committee notes that this section also contains a Henry VIII power of 
considerable width which allows Ministers to make an order in relation to any 
disqualification provision as defined in section 71B(2). It notes that the Executive 
considers this power should be subject to affirmative procedure. The Committee 
considers that given the all encompassing nature of the power, subordinate 
legislation is not appropriate and that the criteria for disqualification should be on 
the face of the Bill.  The Executive is asked to comment. 

Section 14 – Debtor Applications 

3. The Committee notes that Regulations under this section will be subject to 
negative procedure. It notes that the Executive considers that debtor applications 
are administrative and are not covered by court rules which prescribe procedure, 
forms and costs when debtors petition Sheriff Courts for sequestration.

4. The Committee considers that it is not clear that all the powers and in 
particular those conferred by the new section 8A subsection (3) can be regarded 
as a matter of administration or procedure. The Committee also observes that 
there is no time limit on debtor applications made other than in relation to a limited 
partnership. The Executive is asked for an explanation of this difference in 
treatment and why delegated powers are thought to be appropriate in this 
instance.

Section 17 – Debtor’s home and other heritable property 

5. The Committee notes that powers in this section are Henry VIII powers, and 
are subject to negative procedure. The Committee considers the powers to be 
very wide and that on this basis they should not be delegated, but should appear 
instead on the face of the Bill.  The Executive is asked to comment. 
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6. The Committee notes that subsection (4) allows Ministers by regulations to 
add, remove or vary any of the matters referred to in subsection (3). This would in 
theory allow Ministers by regulations to delete all of the conditions which would 
therefore deprive a trustee of any power to dispose of a family home. The 
Executive is asked to identify which, if any, of the conditions it might wish to 
remove given the possible effect on the powers of the trustee. 

7. In relation to the power in subsection (7), the Executive is asked to explain 
why delegated powers are necessary given the discretion conferred on the court 
by subsection (7) (b). 

8. Despite the width of the powers in subsection (4), the Committee notes that 
subsection (8) provides that Ministers may by regulation subject to only negative 
procedure effectively rewrite the section and possibly disapply it entirely. The 
Executive is asked to comment. 

Section 18 – Modification of provisions relating to protected trust deeds 

9. The Committee notes that the power in this section is partly a Henry VIII 
power which permits amendments to the 1985 Act. 

10. The Committee is of the view that this is again a wide power, however it 
reserves judgement on whether the procedure is the appropriate one until it has 
seen the draft regulations that the Executive has promised to provide in due 
course.

Section 19 – Modification of composition procedure 

11. The Committee notes that this section contains an unrestricted Henry VIII 
power for which only negative procedure is proposed. The Committee asks firstly 
what the motivation was behind using subordinate legislation for this provision; 
and secondly why negative procedure rather than affirmative procedure was 
chosen.

Section 22 – Modification of offences under section 67 of the 1985 Act 

12. The Committee notes this is a further Henry VIII power for which negative 
procedure is proposed. It also notes that there is nothing on the face of the Bill to 
restrict the use of the power only to the purpose of reflecting inflation.

13. The Executive is asked if the intention of the use of this power is simply to 
reflect inflation. 

Section 23 – Creditor to provide debt advice and information package 

14. The Executive is asked why the time period prior to presentation of a 
petition by which a copy of the DAIP must be provided could not be specified on 
the face of the Bill. 
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ANNEX 2 

LETTER FROM THE SCOTTISH EXECUTIVE TO THE SUBORDINATE 
LEGISLATION COMMITTEE 

1. We refer to the letter of the Subordinate Legislation Committee of 21 
February 2006 to Catherine Hodgson following their consideration of Part 1 of the 
above Bill, seeking explanation of matters raised in the letter. 

General Points/Inter-locking and complex nature of insolvency law and 
diligence/Henry VIII Powers 

2. Before dealing with the Committee’s points in detail, we would like to make 
one or two general points which will we hope help the Committee generally in its 
consideration of this Bill. 

Inter-locking and complex nature of insolvency law and diligence 

3. The first point we would like to make is that a whole range of often 
interlocking legal effects  are triggered by a bankruptcy or other insolvency regime 
like a protected trust deed or Debt Arrangement Scheme.  Bankruptcy has 
traditionally been largely set out in primary legislation but the other two regimes 
are largely set out in secondary legislation, although in what they do they are 
broadly analogous to a bankruptcy. 

4. Parliament is now being asked to agree to a framework arrangement for a 
new system of debt management and debt relief, which the Executive believes is 
in the public interest.  However, we believe it would be unrealistic and imprudent to 
think that all the detail of such arrangements and schemes should be set out in 
detail in primary legislation.  Rather it should be the framework arrangement that 
should be set out in primary legislation with details dealt with in secondary 
legislation – and where the detail merits it, the secondary legislation instrument 
should be subject to affirmative procedure. 

5. There are two key reasons which we would put forward as justifications for 
this approach in relation to this Bill, which we accept might not apply in respect to 
other bills which the committee might have to scrutinise.   The first is that the 
range and complexity of the material covered by this bill is of a different order to 
that in other Bills, and that if all the detail were to be put in the Bill, it would mean 
that an already intimidating document would have to be expanded by a very 
considerable factor. 

6. The second key factor and justification is that this Bill is meant to set out the 
framework arrangement for many years.  Therefore we think it is desirable that the 
Executive does not have to come back with primary legislation when an aspect of 
detail has to be changed either because of changing outside circumstances or 
because at the date of the passing of the Bill the behavioural changes caused by 
certain provisions could not be predicted with certainty. 
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Affirmative and Negative Procedure 

7. Given that we think much of the detail of the arrangements should best be 
set out in secondary legislation, the approach followed has been to curtail the 
enabling power as narrowly as possible and to have an affirmative procedure 
where it is thought that a significant question of policy is raised and Parliament 
should be entitled to vote on the issue, bearing in mind that if the instrument is 
rejected, the status quo in the original primary legislation as voted by Parliament 
remains unamended. 

Henry VIII Powers 

8. With the above considerations in mind, we are puzzled by the Committee’s 
use of the term Henry VIII power.  We think this is misleading.  Such powers are 
often opposed by politicians on principle as they are seen as removing from 
Parliament its chance to scrutinise and vote on changes to the law which should 
be in primary legislation.  We do not want to presume on the Committee but we 
have added as an Appendix to this letter some thoughts on what we think are 
properly described as Henry VIII Clauses and hope this is helpful. 

Section 1 

9. The power here is one to substitute, for the period of 1 year, a different 
period.  It is difficult to argue that this is a Henry VIII power. It has one purpose 
and one purpose only – changing the disqualification period for sequestration.  It is 
actually a pretty narrow power. And its use does not actually result in amendment 
of section 54 of the 1985 Act. The correct use of this power would be to have a 
provision in regulations stating “For the purposes of section 54(1) of the 1985 Act, 
the period prescribed is [x] years.” 

10. In a sense, this power is little different to a power to prescribe a fee or a 
form or a time limit, although we accept that the period for which a person is 
sequestrated is more important than, say, the level of a fee. But, to reflect that, the 
regulations here are subject to affirmative procedure. If the Parliament does not 
like the proposed period it can reject it. 

11. It is we feel a little difficult to ascertain quite what the SLC’s concerns are 
here. It may be that they want there to be express limits on what periods can be 
prescribed (“no less than 6 months and no greater than 2 years”?). The policy 
background is that it is difficult to predict with certainty whether the reduction of the 
bankruptcy period from 3 years to one year is exactly the right level of reduction.   
England and Wales are still evaluating the merits of their parallel reduction 
effected in 2002 and Scottish Ministers might subsequently in the light of 
experience be minded to raise the period again perhaps to two years (but would 
want to be obliged to bring the matter to a vote of the Parliament before effecting 
the change). 
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Section 5 

12. Again, while this power would clearly allow Ministers to amend primary 
legislation, the reasons why they would do so, the circumstances within which they 
would do so and the changes that they would make are pretty fully set out (or as 
fully set as they can be in a provision conferring a power such as this).  And, 
again, anything Ministers want to do here is subject to the approval of the 
Parliament through the use of affirmative procedure. 

13. The provisions largely mirror equivalent provisions in the Enterprise Act 
2002 and are there for similar reasons. 

14. The aim is to have a degree of cross-border consistency regarding the 
effects of Scottish Bankruptcy Restrictions Orders and Undertakings and ones 
made under the 2002 Act applying to England and Wales.

15. This power is intended to be used to consolidate existing disqualification 
provisions, which are spread out across a whole range of primary and secondary 
enactments.

16. For example: 

 Bankrupts are disqualified from acting in the promotion etc. of a limited 
company

 From engaging in business under another name 
 From being a MP or MSP 
 From being a local authority member 
 From being a member of a Housing Association Board. 

17. There are many other examples.  The Committee may want to look at the 
UK Insolvency Service technical manual at: 

http://www.insolvency.gov.uk/freedomofinformation/technical/techmanvol1/Ch25-
36/Chapter25/part4/part_4.htm

18. The manual has only partial application to Scotland, but does help to 
illustrate the extent to which the system needs to be fine tuned.  Our view is that 
this is exactly the kind of thing that should be delegated to subordinate legislation, 
particularly where (as here) we are proposing to use affirmative procedure to 
provide a high level of Parliamentary scrutiny. 

19. The Committee will also note that the power does not extend to making new 
disqualifications.  The power to remove or amend disqualifications is appropriate 
for two reasons: 

 Our policy is to encourage early re-start, and we want to be able to remove 
outdated unnecessary disqualifications that may be lurking in the statutory 
undergrowth; and 

 Most existing disqualifications assume a fixed discharge period (currently 3 
years), but we are moving to a flexible system of 1 to 15 year restrictions.  

20

564



For example, it may be disproportionate to bar someone from holding office 
as a council member for 15 years no matter how ‘culpable’ they were at the 
time they were made bankrupt. 

Section 14 

20. It is not clear from the letter but we assume the Committee are concerned 
about subsection (3)(b) – new section 5(4C).  This is purely procedural and, if it 
was a court process rather than an administrative process, would not attract any 
special attention.  Indeed, if this was a court process, equivalent provision would 
be made by court rules which are not subject to any parliamentary procedure (see 
for example the current rules relating to petitions for sequestration).  We do not 
think there is any need for a change from negative to affirmative procedure. 

21. We are puzzled by the reference to new section 8A(3) which is not a power.  
It provides for the effect the making of a debtor application has on any relevant 
limitation period.

22. The provision about time limits for applications by limited partnerships 
simply mirrors existing provision in section 8(1) and (2) in relation to petitions for 
sequestration.

Section 17 

23. This, again, is not a Henry VIII power as it is quite clear what can or cannot 
be done under it. 

24. The reason we have both section 39A(4) and (8) is one of policy.

25. The basic position is that section 39A replicates section 283A of the 
Insolvency Act 1986 (inserted by section 261 of the Enterprise Act 2002).  Our 
powers are marginally wider than the powers in section 283A because it has 
nothing equivalent to subsection (4).  That subsection is there to provide flexibility 
to cope with developments in property law.
26. In general our policy has not been to force the trustee to do anything overt 
such as registering a notice (as the Law Society has suggested should be the 
case in order to ensure that the registers reflect the title position), because we 
think this would make it more difficult and costly to return the property to the 
debtor.

27. The other powers (subsections (7) and (8)) match the equivalent provisions 
in the Enterprise Act.  In our opinion, subsection (8) is useful if it emerges that 
there are cases where it is clearly onerous to continue to hold onto the home for 
up to 3 years (e.g. there are other assets which will mostly satisfy the creditors’ 
claims and the debtor enters into a substantial income payment agreement under 
section 32). 

28. Similarly there may be circumstances where a longer period ought always 
to be provided for (e.g. it has taken a long time for the trustee to gather the 
inventory of assets so he has little time to deal with the property and the debtor 
has suitable alternative accommodation).
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Section 18 

29. The power here already exists in paragraph 5 of schedule 5 to the 1985 Act 
to cover most of this.  Parliament at Westminster accepted that much of the law on 
protected trust deeds as an administrative alternative to sequestration was usefully 
left to subordinate legislation.  We are here shifting more of the schedule into 
subordinate legislation and need to amend the power to cover some of the things 
which are currently set out expressly and some of the other things that will be 
needed as a consequence of the policy on DAS. 
Section 19 

30. There is here a power to amend paragraphs 4 to 8 of schedule 4 to the 
1985 Act but this is to allow these provisions to match up with the rules relating to 
protected deeds.  It is important that the composition procedure (effectively a post-
sequestration offer to settle with creditors) is similar to the procedure for achieving 
protected status with a trust deed.  The administrative procedure for obtaining 
sufficient approval for a protected trust deed and the level of approval required to 
achieve protected status will be set out in (and be amendable by) regulations.  It is 
therefore appropriate for the same steps in the composition procedure to be 
similarly amendable. 

Section 22 

31. The power here is already in the 1985 Act.  We are simply amending the 
£100 figure to £500 (as a one off credit facility) or £1000 (where the combined total 
of such facilities amounts to this).  For reasons of drafting, the power is taken out 
of section 67 but then put back in.  There is nothing to restrict the existing power to 
“inflation” increases and so there is nothing in the repeated version.  In any event, 
as for section 1 of the Bill, the correct use of this power would be to specify in the 
regulations what the prescribed sum is and not to amend the actual terms of 
section 67.  This is a common type of provision appearing throughout the statute 
book.

32. In fact we are not sure what the Committee is concerned about here. Is it 
suggested that the power be limited to increases (and decreases?) to reflect 
movement in the retail prices index.  This would be an unusual provision.  It would 
also ignore the fact that changes in RPI are not necessarily the only factors which 
impact of what level of credit should trigger the notice provision here, failure to 
comply with which is the offence.

Section 23 – Creditor to provide debt advice and information package 

33. The short answer to the Committee’s question is that there is no optimum 
period that suits all parties. The drafting mirrors that in the Debt Arrangement and 
Attachment Act 2002, and evaluation of that reform supports not prescribing a 
specific period by which the DAIP must be served. 

34. In most cases creditors arrange for sheriff officers to provide a copy of the 
DAIP when they are calling for other purposes, such as serving a charge prior to 
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attachment.  Personal service of this kind is considered effective, as the debtor is 
much more likely to take notice of the information in the DAIP.
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Appendix

“Henry VIII Powers” 

35. A Henry VIII power is defined by Craies on Legislation, (8th ed.) at page 15, 
para. 1.2.9, as “a delegated power under which subordinate legislation is enabled 
to amend primary legislation”. This is actually too broad a definition and would 
catch any and every power in statute to amend primary legislation by subordinate 
legislation.   

36. A true Henry VIII power is, as Criaes goes on to explain, one which 
essentially gives Ministers carte blanche. As an example of such a power, Craies 
gives section 157 of the Nationality, Immigration and Asylum Act 2002. Section 
157 reads: 

157 Consequential and incidental provision 

 (1) The Secretary of State may by order make consequential or   
  incidental provision in connection with a provision of this Act. 

 (2) An order under this section may, in particular— 

  (a) amend an enactment; 
  (b) modify the effect of an enactment. 

 (3) An order under this section must be made by statutory instrument. 

 (4) An order under this section which amends an enactment shall not be 
  made unless a draft has been laid before and approved by resolution 
  of each House of Parliament. 

 (5) Any other order under this section shall be subject to annulment 
    pursuant to a resolution of either House of Parliament. 

37. Other obvious examples of Henry VIII powers are section 2(2) of the 
European Communities Act 1972 and section 1 of the Deregulation and 
Contracting Out Act 1994. 

38. The quite justified dislike by parliamentarians of such powers is due to their 
apparently unlimited nature.  By agreeing to them, Parliament is being asked to 
give the government a wide power which contains little clue as to what might be 
done under it.  But even such powers are subject to unwritten limits.  So, for 
instance, there are “constitutional” enactments which cannot be amended by such 
a power without express power allowing it to do so (see Thoburn v. Sunderland 
City Council [2003] QB 151: examples of such Acts are Magna Carta, the Bill of 
Rights and the Claim of Right, the European Communities Act, the Human Rights 
Act, the Scotland Act etc.). 

39. In addition, using such a power to remove, by subordinate legislation, a 
defence from primary statute is regarded as going too far. 
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40. Against this background, we are not sure that any of the powers mentioned 
so far by the Committee are actually true Henry VIII powers at all. 

41. Indeed, we would respectfully argue against the use of the expression 
“Henry VIII power” at all.  It is really a piece of Westminster jargon and is perhaps 
unhelpful in that it may obscure some other concern that may exist about the 
nature of a power. 
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ANNEX 3 

LETTER FROM THE SUBORDINATE LEGISLATION COMMITTEE TO THE 
SCOTTISH EXECUTIVE 

1. The Subordinate Legislation Committee was grateful for the Executive’s 
response of 23 February following its consideration of part 1 of the Bill. The 
Committee has considered the response and the rest of the above Bill and seeks 
an explanation of the following matters. 

2. The Committee wishes to record a number of general points and concerns 
on the Bill and the subordinate legislation contained within it. The Executive’s 
attention is drawn to the Official Report of the Committee’s proceedings on 7 
March, where these concerns are explained in more detail. 

3. There are a number of general themes running through the Committee’s 
comments on this Bill. These include questioning the use of negative procedure 
where affirmative procedure might be more appropriate; the use of regulations 
where orders might be more appropriate, the use of Henry VIII powers and 
subordinate legislation, where the Committee considers powers should be on the 
face of the Bill rather than contained in subordinate legislation; and a lack of 
information in some areas which did not allow the Committee to fully consider the 
implications of what is proposed (in such cases the Committee is seeking to see 
draft regulations in advance of Stage 3). 

4. Further to the Executive’s letter of 23 February, the Committee does not 
accept the Executive’s interpretation of Henry VIII powers as described therein. It 
draws to the attention of the Executive its own guidance on such powers, and this 
is attached as an Annex to this letter.

5. The Executive is invited to comment on these general issues. 

Part 1 

Section 1 – Discharge of Debtor 

6. Further to the response from the Executive, the Committee is not 
persuaded by the Executive’s argument that that the power here is not a “Henry 
VIII” power. It considers that the power should be subject to affirmative procedure. 
It remains of the view that this is a power to amend primary legislation, and is of 
such importance that it ought not to be amendable other than by primary 
legislation. The Executive’s attention is drawn to the official report of the 
Committee’s meeting of 7 March (cols. 1593-94) which conveys the strength of 
feeling of the Committee on this important element of the Bill. The Executive is 
asked for its further comments.

Section 5 – Orders relating to disqualification 

7. The Committee noted from the Executive’s response that the power in this 
section will be used to consolidate existing disqualification provisions. It further 
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notes that it will be possible for the Executive, in some circumstances, to extend 
disqualification provisions to other individuals.  The Committee seeks further 
clarification on the difference between a consolidation law and a procedure that 
allows disqualification to be extended to other individuals in certain circumstances.  
The Executive is asked for clarification.

Section 17 – Debtor’s home and other heritable property 

8. The Committee is not persuaded by the Executive’s argument that the 
power here is not a Henry VIII power because it is clear what can or cannot be 
done under it. The Committee considers that the powers in subsection (4) are 
significant, and that they should not be subject to subordinate legislation. It 
considers that if the Executive wishes to pursue them through subordinate 
legislation, the powers should be subject to affirmative procedure. The Executive 
is asked to comment.

Section 18 – Modification of provisions relating to protected trust deeds 
Section 19 – Modification of composition procedure 

9. The Committee notes the Executive response and expressed concern at 
the shift from primary legislation to secondary legislation in relation to the 
provisions; and further, that such provisions will be subject to only to negative 
procedure rather than affirmative procedure. The Committee notes that the 
Executive has promised to provide the Committee with draft regulations in relation 
to Section 18, and asks the Executive to confirm that it will provide the 
Committee with draft regulations in relation to 19 also, before stage 3 of the 
Bill.

Section 22 – Modification of offences under section 67 of the 1985 Act 

10. The Committee asked the Executive whether the intention of the power was 
simply to reflect inflation. Thee Executive’s response indicated that the power is 
already in the 1985 Act and that the Bill will simply amend the figure contained in 
that Act. The Committee notes that this is another Henry VIII power for which use 
of negative procedure is proposed. The Committee is of the view that if powers are 
required which simply reflect the change in the value of money, then this should be 
on the face of the Bill. It understands that it is common practice in other legislation 
to restrict the use of powers to amend financial limits to amendments to reflect the 
change in the value of money. The Committee is concerned that without such a 
restriction, it would be possible by changing the value to change the policy 
considerably. The Committee therefore asks the Executive how it approaches 
these matters, and why it has taken a different approach in relation to this 
particular Bill. 

Section 23 – Creditor to provide debt advice and information package 

11. The Committee had previously asked the Executive why the time period in 
this Section could not be specified on the face of the Bill. It notes from the 
Executive’s response that the Executive does not intend to use the power to 
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prescribe a period. In light of the response, the Executive is asked to explain 
its reasons for taking this power. 

Part 3 

Section 43 – Scottish Civil Enforcement Commission 

12. The Committee considers that the powers conferred by subsection (4) of 
Section 43 are significant and very wide. The Executive is asked why the power 
to make regulations will be subject to negative and not affirmative 
procedure.

13. The Committee notes that there is no statutory requirement to consult, 
before making the regulations. The Executive is asked why there is no 
requirement to consult on the face of the Bill.

Section 47 – Register of messengers of court 
Section 48 – Code of Practice 

14. The Committee expressed concerns about the exercise of the powers in 
these sections on the basis of the information available. It considered that it could 
not fully take a view on whether the rules in Section 47 and the code of practice in 
Section 48 should be in the form of statutory instruments made by Ministers rather 
than the Commission. The Executive is asked to provide further information 
on the rules and the code of practice; and on why statutory instruments will 
be made by the Commission and not Ministers.

Section 49 – Publication of information relating to debt collection 

15. The Committee considers that it is not able to take a view on whether the 
provisions in this Section should be subject to Parliamentary procedure, on the 
basis of the information available. The Committee also notes that there is no 
requirement to consult on the information that is produced under this Section, 
which may take the form of a code of practice or guidance. The Executive is 
asked to provide further information on the code or guidance; on why it 
considers this should not be laid before Parliament; and why there is no 
requirement to consult on the face of the Bill. 

Section 52 – Appointment of messenger of court 

16.  The Committee notes that the development of arrangements will be the 
responsibility of the Commission and that these will not be subject to Statutory 
Instrument. It further notes that usually at least part of the type of material that is 
proposed will be included in the rules and incorporated in a statutory instrument. 
The Executive is asked to clarify why it has taken a different approach in this 
instance.

17. The Committee also asks whether there should be an obligation to consult 
on the face of the Bill. The Executive is asked to comment. 
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Section 53 – Annual Fee 

18. The Committee notes that under Section 52, rules must be approved by 
Ministers, however in section 53, Ministers do not have to approve the rules. The
Executive is asked to explain this difference. 

19. The Executive is asked to explain why there is no formal requirement 
to consult on the face of the Bill.

Section 55 – Regulation of messengers of court 

20. The Committee notes that this section provides for the addition, removal or 
modification of functions of messengers of court. It also notes that the regulations 
made under this section will be extensive and subject to negative procedure. The
Committee asks the Executive to explain why it considers that these 
regulations should be subject to negative procedure and not affirmative 
procedure.

21. The Committee considers that these regulations may be of considerable 
importance to messengers of court, and that it may be appropriate for the Bill at 
Section 55(3) to include a requirement for the Commission to consult them. The
Executive is asked to comment.

Section 56 – Messengers of court’s professional association 

22. The Committee understands that the Executive has raised difficulties with 
section 56. The Executive is asked to clarify what these difficulties are, and 
when they are likely to be resolved and an instrument submitted.

Section 62 – Disciplinary committee’s powers 

23. The Committee notes that the provision in this Section has the effect of a 
Henry VIII power and that regulations are subject to negative procedure. The 
Committee notes that the fine imposed under this Section is unlimited and that the 
Executive has the ability to change the level of the fine. The Committee is aware 
that while it is not unusual for Ministers to be able to impose penalties or increase 
the amount of any penalty by way of subordinate legislation, such powers are 
almost invariably limited on the face of the Bill or subject to affirmative procedure. 
The Executive is asked to comment. 

Part 4 
Chapter 2 
Section 70 – Land Attachment 

24. The Committee notes that the power in Section 70(7) is a Henry VIII power 
and is subject to negative procedure. The Executive has given no indication of 
how often and whether it expects to have to use the power in this section. The
Committee asks the Executive to comment on the use of the power; and also 
asks why affirmative procedure is not considered appropriate.
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25. The Committee notes that Section 202 of the Bill is an order-making power 
whereas Section 70(7) is a power to make regulations. The Committee suggests 
that an order may have been a more appropriate form for an instrument under the 
power rather than regulations. The Executive is asked to comment.

Section 79 – Effect of debtor’s death after land attachment 

26. The Committee noted that the power used to make procedural rules under 
this Section, has been drawn more widely than is usually the case. The Committee 
notes that the rules will be made in the form of a statutory instrument and will not 
be subject to Parliamentary procedure. The Executive is asked to explain its 
reasons for taking this approach. 

Section 81 – Application for warrant to sell attached land 

27. The power in Section 81(2) is a Henry VIII power and is subject to negative 
procedure. The power is unlimited and in such instances the Committee usually 
considers that affirmative procedure is appropriate. The Executive is asked to 
comment.

28. In relation to the power in Section 81(4) to add to the list of persons, the
Executive is also asked why negative procedure was considered to be 
appropriate.

Section 86 – Full hearing on application for warrant of sale 

29. The Committee recognised the importance of the debtor protection 
provisions in Section 86(7), and notes that they are subject to negative procedure. 
Whilst the Committee is content with the delegation of powers, it considers that 
affirmative procedure might have been more appropriate. The Executive is asked 
to comment.

Section 97 – Appointed person 

30. The Committee noted that this is a Henry VIII power which allows Ministers 
by regulations subject only to negative procedure to remove or amend provisions 
that have been approved by the Parliament. The Committee has suggested that 
the negative procedure could be used in instances when Ministers want to add 
functions, otherwise the affirmative procedure would be used. The Executive is 
asked to comment.

Section 116 – Interpretation 

31. The Committee noted that the Executive gives as its principal reason for 
seeking the power to modify definitions, that it wishes to avoid waiting for a 
suitable legislative opportunity. The Committee is not clear that this is sufficient 
reason for taking delegated powers. The Executive is asked to clarify its 
position.
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32. The Committee is not convinced that the power to modify definitions should 
be subject to subordinate legislation. The Executive is asked for its comments 
on why it considers subordinate legislation and not primary legislation is 
appropriate; and why negative procedure is considered to be appropriate.

Chapter 3 
Section 117 – Residual attachment 

33. The Committee is not convinced that the power in this Section should be 
subject to subordinate legislation. The Executive is asked for its comments on 
why it considers subordinate legislation and not primary legislation is 
appropriate; and why it considers that negative procedure is appropriate.

Section 130 – Effect of death of debtor 

34. The Committee asks why it is proposed to give the Courts the powers under 
this Section. The Executive is asked to comment.

Section 133 – Interpretation 
Section 134 (Part 5 of the Bill) – Certain decrees and documents of debt to 
authorise inhibition without need for letters of inhibition  

35. The Committee is not convinced that the powers in these Sections should 
be subject to subordinate legislation. The Executive is asked for its comments 
on why it considers subordinate legislation and not primary legislation is 
appropriate; and why it considers that negative procedure is appropriate.

Section 135 – Registration of debtor 

36. The Committee is not clear why it is thought necessary to confer powers on 
Scottish Ministers under this Section rather than on the Court of Session as 
elsewhere in this Bill. The Executive is asked to clarify the position.

Section 151 – amending section 159 of the 1868 Act – Litigiosity not to begin 
before date of registration of notice of summons 

37. The Committee will give further consideration to the powers in this Section 
once it has considered responses from the Executive on previous Sections. 

Part 6 

Section 156 – Diligence on the dependence 

38. The Committee notes that the basic information that must be included in the 
form of application is specified in the Bill. It also notes that the form itself is 
specified by Act of Sederunt, and that although the need for uniformity is 
understandable, the Committee is not clear why this could not also be achieved by 
Act of Sederunt also. The Executive is asked to comment.
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39. The Committee asks the Executive to explain why the provisions in 
this Section are subject to orders rather than regulations.

Section 15H of the 1987 Act – Sum attached by arrestment on the 
dependence

40. The Committee notes that the power in this Section varies primary 
legislation and is subject to negative procedure. The Committee considers that 
affirmative procedure would be more appropriate. The Executive is asked to 
comment.

Section 160 – Interim attachment 

41. The Committee asks the Executive to explain why the provisions in 
this Section are subject to orders rather than regulations.

Section 162 – Meaning of “money” and related expenses 

42. The Committee noted that this Section contains a Henry VIII power to vary 
the definition, and is subject to negative procedure. The Committee considered 
that the power should be subject to affirmative procedure, although it 
acknowledges that there is a case for an “open” procedure whereby the Executive 
would have the choice of choosing the procedure, depending on the nature of the 
issue (see cols. 1592 to 1593 for a definition of “open” procedure”). The Executive 
is asked to comment. 

Section 172 – Release of money where attachment unduly harsh 

43. The Committee noted that Section contains a Henry VIII power which the 
Committee would normally expect to be subject to affirmative procedure, and not 
negative procedure as proposed. The Executive is asked to comment.

Section 184 – Liability for expenses of money attachment 

44. This Section allows Ministers to modify Schedule 3 to add or remove types 
of expenses or to vary descriptions. The Committee considered that the power 
should be subject to affirmative procedure rather than negative procedure as 
proposed. The Executive is asked to comment.

Section 192 – Arrestment in execution 

45. The Committee noted that under Section 73E(6) of the 1987 Act, Ministers 
may vary types of account and definitions. The powers here are Henry VIII powers 
subject to negative procedure. The Committee would normally consider that such 
powers should be subject to affirmative procedure.  The Executive is asked to 
comment.
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46. The Committee considered the general question of whether adding to lists 
should be treated differently to reducing or removing from lists (col. 1616). The
Executive is asked to comment.

Section 198 – information disclosure 

47. The Committee acknowledged the sensitive nature of this Section which 
enables a Scottish information disclosure scheme. It noted that the first regulations 
under the power will be subject to affirmative procedure, with subsequent 
regulations subject to negative procedure. It concluded that, due to the sensitivity 
of the powers, subsequent regulations should also be subject to affirmative 
procedure. The Executive is asked to comment.

Section 202 – Ancillary provision 

48. The Committee noted that this Section confers on Ministers a free standing 
power to make by order consequential, supplementary and other provisions as 
they consider necessary or expedient, and further notes the examples given in the 
Memorandum (paragraphs 390-393) of how it is proposed that the power should 
be used. 

49.  The Committee has accepted the need for this type of provision although it 
expressed some disquiet at the width of the power, particularly the power to make 
supplementary provisions. The Committee had been reassured by the Executive’s 
confirmation that in law, the power conferred by such sections, was not the open-
ended and wide-ranging power it appeared to be. 

50. However, the Committee considers that it would now appear from the 
Memorandum that the Executive no longer considers this power to be so limited. 
The Committee notes with some considerable concern this shift of balance and 
intends to raise it with the Executive more generally. In relation to the powers in 
this Section however, the Executive is asked for its comments.
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Annex

Henry VIIIth Provisions in Bills 

Background Note by Legal Adviser on Parliamentary Procedure 

Background
51. This note is prepared in response to the Committee’s request for additional 
background on Henry VIIIth powers in Bills and the Parliamentary procedure to 
which the exercise of such powers should be subject. 

52. A “Henry VIIIth” power has been defined as a provision in a Bill which 
enables primary legislation (including the Bill itself) to be amended or repealed by 
secondary legislation with or without further parliamentary scrutiny. The term 
appears to have been first used in the Report of the Donoughmore Committee in 
1932 and derives from Henry VIIIth’s Statute of Proclamations of 1539, which 
enabled the king to legislate by royal proclamation rather than due parliamentary 
process.

53. Until the last 20 years such provisions have been very rare indeed.  The 
first “modern” example appears to have been in the Local Government Act 1888 
which allowed county councils to annul certain statutes. Between then and 1932 
there seem to have been only 9 instances of the use of such clauses and these 
were normally coupled with a “sunset” provision.  Since the 1980’s however such 
clauses have been used in primary legislation both in Westminster and the 
Parliament almost as a matter of routine. 

54. At Westminster Henry VIIIth clauses have always been subject to much 
anxious scrutiny and debate. The objections at Westminster are based on the 
restricted opportunity for scrutiny of instruments as opposed to Bills. This has been 
until recently more pronounced in Westminster than in the Scottish Parliament as 
Westminster has had no systematic arrangement for the scrutiny of subordinate 
legislation. Nevertheless even in Scotland notwithstanding formal referral to lead 
committees it is doubtful whether subordinate legislation is subjected to the same 
level of examination as a Bill. 

55. There is also the additional difficulty both in Westminster and in Scotland 
that at least at present, unlike a Bill, Parliament has no power to amend a statutory 
instrument.  For all these reasons, Departments are always asked for special 
justification for the use of Henry VIIIth powers, a practice that has been followed in 
the Scottish Parliament. 

Use of powers 
56. The Donoughmore Committee recommended that such clauses should be- 

 used only in connection with the bringing of a statute into force; and 
 subject to a time limit of 1 year from the passing of the Act. 
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58. However, it is accepted that this is over restrictive and that there are many 
other circumstances where it is acceptable indeed sensible to employ Henry VIIIth 
powers.

59. It is impossible to identify a definitive list of the type of circumstance for 
which such powers are appropriate but examples might be – 

 the pruning of dead wood, that is the removal of spent provisions; 
 the power to extend cut off dates, for example in relation to the expiry of 

local statutory provisions (s 225(6) Local Government (Scotland) Act 1973); 
 amendment of sums of money to reflect changes in the value of money, for 

example section 225(4) Criminal procedure (Scotland) Act 1995; 
 alterations to lists of persons or bodies to reflect changes in the constitution 

etc. of such bodies; 
 as indicated in the Donoughmore Committee Report, incidental changes to 

legislation necessitated by the coming into force of a statute. 

60. Henry VIIIth powers have never been considered to be appropriate at all 
where their use would have the effect of making a fundamental change to the 
basis of the legislation (see comments of the Delegated Powers Committee in 
2000 on the Countryside and Rights of Way Bill).

Choice of procedures 
61. The procedures that should apply to the exercise of Henry VIIIth powers will 
depend on the circumstances of each case. The recommendation of the House of 
Lords Delegated Powers and Regulatory Reform Committee is that there should 
be a presumption in favour of affirmative procedure for any instruments in exercise 
of such powers. 

62. However not every such exercise merits the expenditure of parliamentary 
time involved in affirmative procedure.  Where as in the Criminal procedure 
(Scotland) Act 1995 the power is of limited scope and otherwise ring fenced in the 
Bill it is suggested that negative procedure is sufficient. 

63. On the other hand, where Parliament is inclined to accept the principle of 
subordinate powers but the powers are capable of very wide application, for 
example the Deregulation and Contracting Out Act 1994, the Regulatory Reform 
Act 2001 and the Convention Rights (Compliance)(Scotland) Act 2001, even 
simple affirmative procedure may not provide a sufficient degree of scrutiny. In 
those cases a more elaborate “super-affirmative” procedure may be considered 
appropriate.

35

579



ANNEX 4 

RESPONSE FROM THE SCOTTISH EXECUTIVE TO THE SUBORDINATE 
LEGISLATION COMMITTEE 

1. Your letter of 10 March to Paul Allen set out the points which the Committee 
has raised about the provisions of the Bankruptcy and Diligence Etc. (Scotland) 
Bill (“the Bill”).  The Executive’s response to the issues raised is set out below.

General Issues 

Negative v Affirmative Procedure 
2. The Committee has invited the Executive to comment generally on the use 
of negative procedure in the Bill in relation to delegated powers where the 
Committee considers affirmative procedure might be more appropriate.

3. The Executive wishes to reassure the Committee that in respect of each 
power there has been careful consideration as to which type of procedure is more 
appropriate.   It may be of assistance to the Committee to note that in selecting the 
appropriate procedure we have proposed affirmative resolution procedure where it 
seems significant policy choices or matters of principle would be decided.  Where 
it is only more minor technical matters that are being decided (especially 
procedure), we have suggested that negative resolution procedure would appear 
more appropriate.  These comprise the great majority of the powers, because as a 
rule we try to cover significant policy matters and matters of principle in the Bill 
itself and have them dealt with in secondary legislation only where flexibility to 
respond to changing or unforeseen circumstances is essential to make the 
legislation work.   

4. These are matters of judgement, of course, and we value the Committee’s 
views on the various powers addressed in its letter. 

5. Where the Committee has raised issues about the choice of procedure for 
specific enabling powers these are answered below. 

Regulations v Orders 
6. We note the Committee’s distinction between a power to make an order or 
to make regulations.  At Westminster it used to be asserted that orders were most 
appropriate when the power was to be used to establish a new rule of law whereas 
regulations were more appropriate for filling in the details of a scheme where the 
general principles were set out in the enabling Act.  But even that historical 
distinction is disputed (compare Daniel Greenberg, Craies on Legislation, 8th 
edition, paragraph 3.2.7 with Francis Bennion, Statutory Interpretation, 4th edition, 
sections 62 and 63). 

7. The significance of any such distinction has faded and whilst the following 
excerpt from Craies relates to Westminster legislation it can equally be applied to 
subordinate legislation made under Acts of the Scottish Parliament- 
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"But the distinction between regulations and orders, which was never 
rigid, has become very indistinct.  In any event, nothing turns on it for 
practical purposes, except that a power to make one kind of instrument 
is not exercised in the same statutory instrument as the power to make 
another kind of instrument" 

8. In this Bill most of the powers are powers to make regulations.  Order 
making powers have been used in cases where there are existing precedents to 
follow (e.g. sections 116(3), 133(2), 134(9) and 186(2) follow the precedent in 
section 10(6) of the Debt Arrangement and Attachment (Scotland) Act 2002 (“the 
2002 Act”), which is essentially the same power).

9. The Committee asked specifically about sections 70 (land attachment), 156 
(diligence on the dependence) and 160 (interim attachment).  These are powers to 
make regulations so that it is easier to distinguish between the delegated powers 
in these provisions and the powers of a court to make orders which appear 
throughout the provisions on land attachment, diligence on the dependence and 
interim attachment.  It may have been more confusing for a reader of the 
provisions if these delegated powers had been expressed as order making 
powers.

Henry VIII Powers 
10. The Executive recognises that the Committee wishes to focus on whether 
powers and procedures are appropriate, rather than defining the term Henry VIII, 
and wishes to support the Committee in that.  The Executive is grateful to the 
Committee for providing its own guidance on Henry VIII Powers and can confirm 
that it agrees entirely with the content of that guidance. 

Provision of Information 
11. The Committee has indicated that there has been a lack of information in 
some areas which did not allow it to consider fully the implications of what is being 
proposed.  In this regard, the Executive notes that the Committee has indicated 
that more information about certain aspects of the regulation of messengers of 
court would have been useful.  The Executive considers that it is vital that, except 
in relation to matters such as the setting of an annual fee which, as described 
below, is a justifiable exception to the rule, the Scottish Civil Enforcement 
Commission (“the Commission”) is entirely independent of Scottish Ministers.   
The Executive wishes to avoid undermining that independence by formulating 
policy on behalf of the Commission,.  For that reason it is difficult to anticipate in 
detail the Commission’s future use of powers.  Having said that, the Executive has 
taken care to ensure that the Commission’s powers are narrowly drawn so that the 
scope of what the Commission can do by the way of rules, codes of practice and 
guidance is clear on the face of the Bill.  Should, however, the Committee wish 
any further information on other aspects of the Bill then we should be happy to 
provide what further assistance we can.
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Detailed points 

PART 1 
Section 1 – Discharge of debtor 
12. The Executive notes the Committee’s view that the power to prescribe a 
period of automatic discharge, currently subject to affirmative procedure, ought to 
be contained in primary legislation.  The Executive accepts that there is an issue 
here and confirms it will give further consideration to whether an amendment at 
stage 2 would be appropriate. 

Section 5 – Orders relating to disqualification 
13. The Committee has asked for further clarification on the difference between 
a consolidation law and a procedure that allows disqualification to be extended to 
other individuals in certain circumstances.  The Executive notes that there was a 
lack of clarity in paragraph 16 of its prior letter of 10 March 2006 in referring to 
“consolidation” of existing disqualification provisions.  

14. The term “consolidation” with reference to legislative provisions has a 
technical legal meaning.  It refers to replacing the existing law on a particular 
matter with a new Act which makes no substantive change to the law but presents 
the entire area in a newly organised structure and in modern and internally 
consistent language.  The prior reference to consolidation was not intended to 
refer to this type of legislative act, rather it was intended to refer to a rationalisation 
of the existing law. We regret any confusion caused. 

15. The Executive notes the Committee’s concern relating to the power at 
section 5, new section 71B(5), which enables the type of persons to whom 
disqualification can be imposed to be altered.  This power is intended to be used 
to rationalise provisions in other legislation which disqualify sequestrated debtors 
from certain offices.  Such a rationalisation is necessary in consequence of the 
change in the Bill to a 1 year discharge period from bankruptcy and the 
introduction of bankruptcy restrictions orders and undertakings.  As regards the 
potential for expanding the types of persons who might be subject to a 
disqualification, the power is narrowly drawn so that such an extension can only 
relate to persons subject to bankruptcy restrictions orders or undertakings. 

16. This power illustrates that, in crafting delegated powers, the Executive 
takes care to ensure that those powers are appropriately limited and tailored to 
policy needs as opposed to taking wider, more general powers such as for 
example here, extending the disqualification power to all debtors.  We might add in 
conclusion that our approach is the same as that followed in section 268 of the 
Enterprise Act 2002 in respect of disqualifications and bankruptcy in England and 
Wales.

Section 17 – Debtor’s home and other heritable property 
17. The Executive notes the Committee’s view that the extent of the powers in 
subsection (4) requires affirmative procedure to be applied to the use of the 
powers.  The Executive accepts that the issue of a debtor’s home is of particular 
importance and confirms it will reconsider whether its choice of negative resolution 
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procedure is appropriate in all the circumstances and whether an amendment 
should be brought forward at stage 2 in this regard. 

Section 18 – Modification of provisions relating to protected trust deeds 
18. The Committee has referred to the draft regulations to be made under 
section 18.  These regulations have been drafted and went out to consultation on 
20 January 2006.  Electronic copies of the consultation paper, draft regulations, 
and regulatory impact assessment can be found here: 

http://www.scotland.gov.uk/Consultations/Current/Q/Page/2

19. The Executive is happy to provide printed copies of these documents if that 
will assist the Committee.  The consultation closes on 14 April 2006. 

20. In relation to the appropriate type of procedure to be applied to the power in 
section 18, negative resolution procedure has been chosen because it reflects the 
fact that the regulations are about the protected trust deed process and will 
therefore mostly cover procedural and administrative matters.  Future revisions to 
the initial regulations (which are currently being consulted on) are likely to be 
mostly minor and technical in nature.  The Executive does not consider it 
appropriate to take up further parliamentary time with the affirmative resolution 
procedure in respect of regulations of this kind, particularly as we welcome 
comments from the Committee and others with an interest on the consultation 
draft.

Section 19 – Modification of composition procedure 
21. The Committee has asked the Executive to confirm that it will supply draft 
regulations in relation to section 19 before stage 3 of the Bill.  The power is 
intended to be used to ensure the composition procedure remains in step with the 
protected trust deed procedure.  The Committee is invited to note the discussion at 
paragraphs 4.12 to 4.22 of the protected trust deed consultation document (a link 
to which is attached below at paragraph 18).  The Bill itself rationalises the existing 
procedure for composing debt in Schedule 4 to the Bankruptcy (Scotland) Act 
1985 (“the 1985 Act”).   This power is therefore in our view a fairly narrow fine-
tuning power to amend steps in the composition process.   There is accordingly no 
intention or need to use the power at the moment.  The Executive would consider 
whether there was a need to use this power when making any future variation of 
protected trust deeds. 

Section 22 – Modification of offences under section 67 of the 1985 Act 
22. The Executive notes the point the Committee raises about powers which 
reflect the change in the value of money.  It wishes to advise the Committee that 
the powers to modify in section 22(4) are not solely intended to be used to reflect 
economic variation but any other relevant circumstance (including social factors) 
which would require an alteration in these amounts.  We suggest that it is not 
common practice to limit such powers expressly to reflect only changes in the 
Retail Price Index. 
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23. Indeed a recent example of a similar provision is section 11(1)(b) of the 
2002 Act which enables the value of a vehicle which is reasonably required by a 
debtor to be exempt from the diligence of attachment to be £1,000 or such other 
amount as prescribed by the Scottish Ministers.  The Executive does not therefore 
consider the approach in the Bill to be different from other legislation. 

Section 23 – Creditor to provide debt advice and information package 
24. The Executive considers that the effect of section 23 is that the debt advice 
and information package can be provided to the debtor at any time before a 
sequestration petition is presented, however short.  This reflects existing policy in 
relation to provision of the package before attachment, for which see section 
10(3)(b) of the 2002 Act.  However, the Executive considers that sequestration is a 
significantly more serious event for the debtor than any diligence.  It intends to 
evaluate use of the package in sequestration, and the power is sought so that if 
appropriate a time period can be prescribed in due course.  There is therefore no 
need to provide for a time period on the face of the Bill.

PART 3 
Section 43 – Scottish Civil Enforcement Commission 
25. The Committee has asked the Executive to explain the reason for choosing 
negative resolution procedure for the power set out in section 43(4).  The 
Executive accepts that exercising a power to confer functions on the Commission 
may in some cases be a significant exercise, and confirms that it will give further 
consideration to whether an amendment at stage 2 would be appropriate. 

26. In relation to consultation, the Executive can confirm that, as a matter of 
good administrative practice, substantive regulations made under this power would 
be subject to consultation and therefore it is not necessary to formalise a 
requirement for consultation in the legislation.  A duty to consult in every case here 
would be unnecessarily restrictive.  For example, the power may be used to make 
only very minor modifications to the Commission’s functions.

Section 47 – Register of messengers of court 

Section 48 – Code of practice 
27. The Executive notes that the Committee would have preferred more 
information about the code of practice and the register to assist with its scrutiny 
process.  In case it is helpful to the Committee, the Executive can advise that the 
code of practice will be likely to cover ethical issues and professional practice 
issues as necessary.  However, as mentioned in the general issues section of this 
letter, the way in which the powers to make rules and codes of practice have been 
constructed reflects the inherent impartiality of the Commission which is entirely 
independent of Scottish Ministers. 

28. Section 47 of the Bill is similar to sections 44 and 45 of the Regulation of 
Care (Scotland) Act 2001 which requires the Scottish Social Services Council to 
maintain a register of inter alia social workers. The Council is given a power to 
make rules in relation to an application for registration.  That power is not subject 
to any Ministerial control. 

40

584



29. The Committee has also asked why the rules about registration and the 
code of practice will be made by the Commission and not Scottish Ministers.  This 
is again due to the independent nature of the Commission.  Furthermore, this 
arrangement reflects existing provision in section 75 of the Debtors (Scotland) Act 
1987 (“the 1987 Act”) under which the Court of Session rather than the Scottish 
Ministers is given the power to make rules to regulate sheriff officers and 
messengers-at-arms.  The use of this rule making power is subject to advice by 
the Advisory Council whose remit also includes keeping under review all matters 
relating to sheriff officers and messengers-at-arms.  Whilst rules of the Court of 
Session are made by statutory instrument, they are not subject to Parliamentary 
procedure.

30. The membership of the Commission is reflective of the membership of the 
Advisory Council.  It will consist inter alia of a Senator of the College of Justice, a 
sheriff or sheriff principal, an advocate or solicitor, a messenger of court, the Lord 
Lyon King of Arms and the Keeper of the Registers of Scotland.  Such persons, as 
well as being best suited to developing the policy relative to regulation of 
messengers of court, will ensure (in light of the duties which will be incumbent 
upon them through section 6 of the Human Rights Act 1998) that the exercise of 
powers to draft a code of practice or rules conforms to general principles of law 
such as the European Convention on Human Rights.

Section 49 – Publication of information in relation to debt collection 
31. The Executive is asked to provide further information on the code or 
guidance, on why it considers this should not be laid before Parliament and why 
there is no requirement to consult on the face of the Bill. 

32. For the reasons cited above in relation to the independent nature of the 
Commission, the Executive regrets it is not in a position to furnish the Committee 
with the information requested. 

33. In terms of consultation, it is expected the Commission, as well as having 
representation from most or all of the directly interested parties, will consult with 
interested parties.  It is not therefore considered necessary to provide a duty on 
the face of the Bill to require the Committee to do so.

34. So far as laying the code before Parliament is concerned, the Executive 
accepts that there is good reason as to why this would be appropriate and 
confirms it will bring forward an amendment at stage 2 of the Bill to introduce a 
requirement that the code be laid before Parliament.

Section 52 – Appointment of messenger of court 
35. The Executive is asked to comment on the fact that the rules made under 
section 52(4) will not be incorporated in a statutory instrument.  The Executive can 
advise that this rule making power which enables matters relating to applications 
for messengers of court, including necessary qualifications and examinations to be 
set out, is reflective of the current power to regulate sheriff officers and 
messengers of court contained in section 75 of the 1987 Act.  As mentioned 
above, that power is exercised by the Court of Session and whilst the rules are in 
the form of a statutory instrument, it is not subject to parliamentary procedure.  
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There is accordingly no Ministerial input into the current regime and, in light of the 
independent quality of the Commission, it is not intended to introduce one.  We 
hope this satisfies the Committee’s concerns. 

Section 53 – Annual fee 
36. The Executive is asked to explain the reasoning behind the requirement 
that the Scottish Ministers approve the exercise of the Commission’s power to 
make rules under subsection (1) requiring every messenger of court holding a 
commission to pay an annual fee to the Commission.

37. This departure from the general position that the Commission exercise its 
functions independently of the Scottish Ministers is made because, in contrast to 
other functions, the Scottish Ministers have a direct interest in any self-funding 
measures which the Commission invokes since the Commission is to be primarily 
funded from the Scottish consolidated fund. 

38. The Executive does not wish to provide the Commission with an express 
duty to consult on the annual fee because in many cases the change to the fee 
may be no more than an annual uprating or even something even less important 
such as the available methods payments of the fee.  As a matter of good practice 
it is anticipated that the  Commission, as well as having representation from most 
or all of the directly interested parties, will consult on the exercise of this power.  A 
failure to do in any material question may indeed lead to Scottish Ministers not 
approving the proposed fee.  

Section 55 – Regulation of messengers of court 
39. The Executive is asked to comment on the fact that the power to make 
regulations relating to functions of messengers of court is subject to negative 
resolution procedure.  The Executive considers the choice of negative resolution 
procedure provides the appropriate balance between ensuring a certain level of 
Parliamentary scrutiny whilst not over burdening the Parliament with regulations 
dealing with what could simply be a minor modification to an existing power. 

40. The Executive is also asked to comment about the lack of an express duty 
to consult before making regulations under this power.  The Committee will 
however note that subsection (3) imposes a duty on Scottish Ministers to consult 
the Commission, which is intended to be representative of the persons and bodies 
with an interest.  The Committee will also note that the Executive has given a 
commitment at paragraph 1419 of the policy memorandum to prepare a regulatory 
impact assessment (RIA) in support of the regulations intended to be made under 
this power, and it is a requirement to consult on a draft RIA.

Section 56 – Messengers of court’s professional association
41. Clarification is requested of the Executive’s reference to the difficulties with 
section 56.  As set out in paragraph 104 of the Bill’s memorandum on delegated 
powers, there are issues of timing which arise on commencement of section 56.  
This is due to the way in which the Commission’s membership will be constituted 
and the fact that consultation in relation to regulations designating a professional 
association is required with the Commission.
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42. The issue is essentially the perceived anomaly between the Commission’s 
membership which comprises a messenger of court nominated by the designated 
profession (paragraph 2(a)(iv) of schedule 2 to the Bill) and the need to consult the 
Commission in section 56 before designating a professional association.  The 
Executive is, however, confident that it can address this issue by bringing forward 
a transitory instrument, made under section 202 of the Bill, at the same time as 
section 56 and paragraph 2(a) of schedule 2 are commenced to ensure that there 
is no difficulty in fulfilling the consultation requirement. 

Section 62 – Disciplinary committee’s powers 
43. The Executive notes the Committee’s concern that powers to change a 
level of fine are usually limited on the face of a Bill or subject to affirmative 
procedure.  The reason for taking the power is to ensure that the level of fine can 
be appropriately kept under review.  The Executive confirms, however, that it will 
reconsider the power in light of the Committee’s concerns with a view to deciding 
whether an amendment to this power is needed at stage 2.

PART 4 
Chapter 2 
Section 70 – Land attachment 
44. The Executive is asked to comment on the use of the power in section 
70(7) and why affirmative procedure is not considered appropriate.  The reasons 
for taking the power are set out in paragraphs 122 to 127 of the memorandum on 
delegated legislation for the Bill.  As explained therein, the issue of the blind period 
in a conveyance of heritable property between the dates of interim report in the 
property registers search and the final report showing the buyer’s new title deed 
engages a number of complex and technical areas of the law.

45. The Executive considers it imperative that a delegated power is taken to 
enable the period relating to the creation of a land attachment to be altered 
quickly, to reflect any future change in conveyancing practice.  This will ensure 
that the new creditor rights afforded by the diligence of land attachment work 
effectively.  Regulations made under this section will therefore have an important 
technical effect, but we suggest that no important policy will be delivered by the 
regulations as opposed to the Bill.  What is important in policy terms is having the 
power in the Bill, rather than the use of it in any particular case to ensure the 
correct alignment between the diligence and conveyancing practice.  The choice of 
negative resolution procedure provides the Executive with the necessary degree of 
flexibility to achieve an expeditious modification. 

Section 79 – Effect of debtor’s death after land attachment 
46. In relation to the point raised by the Committee the Executive can confirm 
that an Act of Sederunt power has been prescribed because the power in 
subsection (2) deals exclusively with court procedure.  When a debtor dies after a 
land attachment is created, the relevant person to deal with the diligence 
thereafter will depend on several factors.  There may be an executor.  There may 
not be an executor and the succession may be vacant.  Or there may be an heir of 
provision who inherits the attached land by virtue of a destination in title.  To deal 
with all these and other permutations in the Bill would unnecessarily complicate 
the provisions, raises no general policy issues, and is therefore considered an 
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appropriate matter for court rules.  It may be, as the Committee suggests, that the 
power here is a somewhat wider than is commonly seen.  We hope that this reply 
will explain why the power has been drafted as it has.

Section 81 – Application for warrant to sell attached land 
47. In response to the point raised, the Executive can advise that the negative 
resolution procedure was chosen to reflect the fact that an alteration in the 
prescribed sum for land attachment is a straightforward objective.  The choice of 
negative resolution procedure adopts the same approach as currently applies in 
relation to modifying the level of debt owed to a creditor before the creditor 
becomes a “qualifying creditor” as set out in section 5(4) of the Bankruptcy 
(Scotland) Act 1985  and setting the amount of debt which, if demanded and not 
paid, constitutes a debtor being apparently insolvent as in section 7 of that Act, 
both of which are achieved by means of subordinate legislation subject to negative 
procedure.

Section 86 – Full hearing on application for warrant of sale 
48. The Executive is asked to comment on the appropriateness of opting for 
negative resolution procedure in respect of regulations prescribed under 
subsection (7).  This power relates to modifying the upper limit of the net proceeds 
of sale of the attached land were it to be sold.  The Executive has chosen negative 
resolution procedure here because it takes the view that the regulations will make 
a relatively minor alteration to a prescribed amount in the Bill, for instance, to 
reflect movement in the value of money or the value of land.  Its view therefore is 
that summary scrutiny will suffice. 

Section 97 – Appointed person 
49. The Executive hopes it is useful to the Committee to clarify that the power 
in section 97(8) cannot be used to modify primary legislation.  The appointed 
person referred to is created by the Bill and has no functions under any other Acts.  
The appointed person is not a permanent post but is appointed, like a judicial 
factor, on a case-by-case basis.  The powers in subsection (8)(b) and (c) can only 
be used to remove or modify functions which have been conferred by means of 
regulations made under section 97(8).  The Executive hopes, therefore, that this 
explanation addresses the Committee’s concern and that the Committee is 
satisfied that the choice of negative procedure is appropriate. 

Section 116 – Interpretation 
50. The Executive is asked for its comments as to why the power to modify 
definitions in section 116 should be facilitated by means of subordinate legislation 
and why negative procedure is considered appropriate.  We can explain that there 
is a need to be able to alter the definition of “decree” and “document of debt” 
quickly so as to ensure that the diligences created or reformed in the Bill continue 
to be effective in respect of all relevant debts.  Were the Executive to require to 
await a suitable primary legislation vehicle or to change the procedure to 
affirmative resolution procedure, then there may be a real risk of prejudice to 
creditor rights. 
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51. It may be of interest to the Committee to know that this formula is 
precedented in section 10(6) of the 2002 Act in which the power to modify the 
terms decree and document of debt is subject to negative resolution procedure. 

Chapter 3 
Section 117 – Residual attachment 
52. The Executive is asked to explain why subordinate legislation rather than 
primary legislation is appropriate here.  The new diligence of residual attachment 
is being created to replace the now defunct diligence of adjudication in so far as it 
relates to things not covered by the new diligence of land attachment.  

53. It is the intention of the Executive to make regulations to provide bespoke 
machinery for the residual attachment of  property not attachable by other 
diligences  so as to achieve as near as possible universal attachability of property.  
With this in mind we have created a basic framework machinery for residual 
attachment, but early on recognised that each type of property likely to be made 
attachable by residual attachment would have individual legal features and was 
likely to be in a complicated and developing area of the law like intellectual 
property and certain types of long term financial instruments. While we hope that 
the basic framework will prove robust and remain basically unamended, we 
consider that regulations will in all likelihood have to amend the basic framework in 
some respects at least in each set of bespoke regulations. The alternative 
approach of putting everything in primary legislation was considered  but it would 
have meant creating several additional diligences because of the individual 
features of the different types of property. This approach was therefore rejected for 
that reason. It was also rejected because in our view it would have been 
premature in that we want to create the various bespoke machineries in the light of 
the experience gained from the operation of the other new diligences and having 
regard for the need and demand for the particular bespoke machinery. 

54. In relation to the correct procedure to imposed, the Executive accepts that 
there are issues here and undertakes to reconsider the appropriate form of 
procedure with a view to deciding whether to bring forward an amendment in this 
regard at stage 2 of the Bill. 

Section 130 – Effect on death of debtor 
55. The Executive can confirm that the court has been given the power to make 
an Act of Sederunt here because the power relates entirely to procedural matters.  
Our comments above in relation to section 79 apply here given that sections 79 
and 130 are of such similar effect.

Section 133 – Interpretation 
Section 134(Part 5) – Certain decrees and documents of debt to authorise 
inhibition without need for letters of inhibition 
56. In relation to the points raised about the propriety of using subordinate 
legislation subject to negative procedure, the Executive respectfully refers the 
Committee to its response at paragraphs 50 and 51 above. 
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Section 135 – Registration of inhibition 
57. The Executive is asked to clarify why it has conferred powers on Scottish 
Ministers in this section rather than on the Court of Session.  The reason for this is 
that the registering and recording of inhibitions is a complex issue.  Ministers wish 
to take an active role in ensuring that the schedule and certificates of execution of 
inhibitions are user-friendly, clear and simple enough for use in a public register 
(the Register of Inhibitions), and indeed subject to Parliamentary procedure unlike 
court rules. 

Section 151 – Litigiosity not to begin before date of registration of notice of 
summons

58. We note that the Committee will give this section further consideration. 

PART 6 
Section 156 – Diligence on the dependence  
59. The Executive is asked to comment on why the Scottish Ministers are to be 
given a power in section 15D of the 1987 Act to prescribe any other information to 
be contained in a form of application for a warrant for diligence on the dependence 
of the action given that the form of application is to be prescribed by the court in an 
Act of Sederunt.  The reason for this is that it is appropriate for Scottish Ministers 
to retain a role in developing the policy relating to applications but for the court to 
set out the form of application as this is a court matter.  

60. In relation to why the power is drafted as regulations rather than orders, the 
Executive would refer the Committee to its response above at paragraphs 6 to 9 
above.

Section 15H of the 1987 Act – Sum attached by arrestment on the 
dependence
61. The Executive is asked to comment on its choice of procedure in relation to 
the power set out at subsection (2)(b) to prescribe a percentage for the sum 
relating to the maximum amount which can be arrested on the dependence.  The 
Committee has advised it considers affirmative procedure to be more appropriate 
for this power.

62. The Executive will consider this issue with a view to deciding whether an 
amendment should be brought forward at stage 2. 

Section 160 – Interim attachment 
63. In relation to why the power is drafted as regulations rather than orders, the 
Executive would refer the Committee to its response above at paragraphs 6 to 9 
above.

Section 162 – Meaning of “money” and related expressions 
64. The Executive is asked to explain why this power requires only negative 
procedure and to comment on the use of open procedure. 

65. Section 162 of the Bill is a power to modify a key definition to ensure 
continuing flexibility of a new diligence.  Such a modification is relatively minor in 
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substance and as such is appropriately linked to the negative resolution procedure 
which will still provide a measure of Parliamentary scrutiny.  Furthermore, negative 
procedure has the necessary flexibility to enable quick changes to be made to 
ensure that any new form of instrument is captured by money attachment as soon 
as possible after being created.  Were it not possible to expedite an instrument to 
include a new type of banking instrument as “money” for the purposes of money 
attachment then the Executive considers there to be a potential risk of 
unnecessarily hampering creditors’ rights. 

66. Our comments on the appropriateness of open procedure are as follows.  
Open procedure is a seldom used procedure reserved for a particular type of 
legislation which justifies its use due to the width of the powers contained in it.  For 
example, open procedure is used in section 2(2) of the European Communities Act 
1972 and the Scotland Act 1998, both of which confer particularly wide powers to 
achieve significant constitutional effect.  In contrast to these two acts, the power 
set out in section 162 of the Bill is not of constitutional effect.  It is simply a 
measure to enable the scope of the new diligence of money attachment to be 
altered.  The Executive does not therefore consider it to be a provision of the type 
which would merit the application of open procedure. 

67. Moreover, whilst the Executive has some sympathy with the theoretical 
argument for taking a decision as to the appropriate procedure to be applied to a 
delegated power individually, for each and every instrument, on the basis of its 
proposed content, this would raise practical issues in terms of timing and handling.

68. The Executive considers that the degree of flexibility already provided by 
more conventional enabling powers in primary legislation is sufficient for most 
purposes.  For example, the power to make regulations to provide for a debt 
arrangement scheme set out in section 7 of the 2002 Act is specially tailored so as 
to require the first set of regulations (the Debt Arrangement Scheme (Scotland) 
Regulations 2004) made under that power to be subject to the affirmative 
resolution procedure.  This particular construction was chosen because the first 
set of regulations would set out detailed provision for a new scheme.  A link to 
those regulations is attached below: 

http://www.opsi.gov.uk/legislation/scotland/ssi2004/20040468.htm

69. Given the nature of section 162 in the Bill, the Executive does not consider 
the criteria for either open procedure or a tailored procedure using affirmative 
resolution procedure in the first instance, to have been fulfilled. 

Section 172 – Release of money where attachment unduly harsh 
70. The Executive is asked to comment on the choice of negative procedure for 
the delegated power contained in subsection (4) which enables the Scottish 
Ministers to set a cap for the amount of money which can be released on the 
grounds of undue hardship to the debtor.  The Executive does not consider the 
effect of this power to be sufficiently important to merit affirmative procedure.  
Rather, negative procedure provides the appropriate balance between expedition 
and convenience but at the same time enables a summary level of scrutiny to be 
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applied to any instrument made under this power.  The Committee is invited to 
note the similar power in section 22(2) of the 2002 Act. 

Section 184 – Liability for expenses of money attachment 
71. The Committee has commented that this power ought to be subject to 
affirmative procedure and has asked the Executive to respond.  This power 
enables the Scottish Ministers to modify schedule 3 to the Bill which determines 
the liability for expenses incurred in serving a charge for payment and effecting a 
money attachment.  This type of provision is standard and the Executive’s view is 
that negative procedure is apt here because the modification of expense liability in 
diligence is not of sufficient importance so as to merit affirmative resolution 
procedure.  The Executive can advise that the use of negative procedure for such 
powers is precedented in section 39 of the 2002 Act which provides Scottish 
Ministers with an identical power in relation to expenses of attachment. 

Section 192 – Arrestment in execution 
72. The Committee has suggested that the powers contained in new section 
73E(6) of the 1987 Act ought to be subject to affirmative procedure.  That power 
provides the Scottish Ministers with a power to vary types of accounts and 
definitions of bank or other financial institution, both of which are used in the 
context of ensuring that debtors will be permitted to retain a minimum protected 
balance where an account held with a bank or financial institution is arrested. 

73. This power enables modification of definitions in the Bill.  Choosing 
negative procedure is consistent with other provisions in the Bill which also enable 
modification of definitions.  This power does not relate to highly detailed matters of 
great importance.  Also, as with many of those other provisions, the Executive 
considers it imperative that alteration to these definitions can be achieved 
expeditiously.  In the case where types of accounts and institutions require to be 
added to section 192, the protection afforded to a debtor by this provision could be 
compromised leading to unnecessary debtor hardship, were affirmative resolution 
procedure to be applied.  If there were a need to remove types of account and 
institutions from section 192 then this would also require to be achieved quickly 
otherwise creditor rights could be unnecessarily affected.  In this context, negative 
resolution procedure provides the required flexibility to ensure that the protection 
will remain effective in light of changing arrangements in financial institutions. 

74. The Executive is also asked to comment whether adding to lists should be 
treated differently to reducing or removing from lists.  For the reasons set out 
above relating to debtor and creditor rights the Executive does not think that a 
differentiation would be appropriate.  Its view is that this would be unnecessarily 
complex and could lead to an undesirable effect on individual rights. 

Section 198 – Information disclosure 
75. The Committee has indicated that due to the sensitivity of the powers set 
out in section 198, all regulations should be subject to affirmative procedure.  The 
Executive would respectfully submit that it is appropriate to apply negative 
resolution procedure to subsequent sets of regulations made under this power, 
especially as such regulations will be of vastly lesser importance that the first set 
of regulations setting up the information disclosure scheme.
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76. This approach is precedented in the above mentioned section 7 of the 2002 
Act which enables subsequent sets of regulations relating to the debt arrangement 
scheme to be subject to negative procedure.  It may assist the Committee to know 
that this power has in fact been used to create a further set of regulations relating 
to the debt arrangement scheme which was minor in comparison to the Debt 
Arrangement Scheme (Scotland) Regulations 2004 and to which the negative 
resolution procedure was aptly applied.  A link to those subsequent regulations is 
provided below: 

http://www.opsi.gov.uk/legislation/scotland/ssi2004/20040470.htm

Section 202 – Ancillary provision 
77. The Executive is asked to comment on the powers set out in this section.  
The Executive is pleased that the Committee accepts the need for this type of 
provision, especially the power to make supplementary provision.  The wide 
ranging complexity of the Bill and how it interlocks with and will impact on so many 
other areas of the law, means that such a power in this Bill is particularly justified.  
The Executive recognises, however, that the power is not open ended. 

78. The Executive also recognises that where we have likely specific changes 
in mind, best legislative practice is to take an express power covering the specific 
change in contemplation.  The Executive, on further reflection, realises that the 
example given in paragraph 393 of its memorandum on delegated powers in 
relation to the Commission’s name was perhaps not the best example of how the 
supplemental power might be used.  We do not have in mind the likely use of the 
power to change the name of the Commission.  If that were in contemplation, we 
would have (and should have) taken an express power. 

79. The Executive wishes to assure the Committee that it does not intend to 
suggest that this particular power in any way exceeds the scope of this type of 
power as previously advised by the Executive and regrets any misunderstanding 
which may have arisen as a result of previous material provided to the Committee. 

80. The Executive hopes that the information contained in this letter is of 
assistance to the Committee in its consideration of the Bill and would be happy to 
provide any further clarification to the Committee on any point arising if that would 
be helpful. 
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FINANCE COMMITTEE

EXTRACT FROM THE MINUTES

3rd Meeting, 2006 (Session 2)

Tuesday 31 January 2006

Present:

Mr Andrew Arbuckle Mark Ballard
Derek Brownlee Mr Frank McAveety 
Des McNulty (Convener) Jim Mather
Dr Elaine Murray John Swinney

Apologies were received from Ms Wendy Alexander

Bankruptcy and Diligence etc. (Scotland) Bill: The Committee took evidence on 
the Financial Memorandum from –

Gillian Thompson, Chief Executive of the Accountant in Bankruptcy; Graeme 
Perry, Head of Operational Policy Unit, Accountant in Bankruptcy; Nicola Bennett, 
Director of Finance and IT; and Marilyn Riddell, Head of Court Organisation 
Branch, Scottish Court Service.

The Committee agreed to write to the witnesses with questions which it had not been 
possible to ask in the time available.
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Bankruptcy and Diligence etc 
(Scotland) Bill:

Financial Memorandum

12:09
The Convener: The third item on our agenda is 

consideration of the financial memorandum to the 
Bankruptcy and Diligence etc (Scotland) Bill. We 
decided to adopt level 3 scrutiny of the bill, which
means that we will take written and oral evidence 
from bodies on which costs will fall and oral 
evidence from Executive officials.

With us are Gillian Thompson, who is chief 
executive of the Accountant in Bankruptcy; 
Graeme Perry, who is head of the operational 
policy unit at the Accountant in Bankruptcy; Nicola 
Bennett, who is director of finance and information 
technology at the Scottish Court Service; and 
Marilyn Riddell, who is the court organisation 
branch at the Scottish Court Service. I thank you 
all for coming along and I apologise for keeping 
you waiting a bit longer than we intended.

Our normal practice is to give witnesses the 
opportunity to make short opening statements 
before we move on to questions. I invite each of 
you to make a brief opening statement. 

Gillian Thompson (Accountant in 
Bankruptcy): Good afternoon and thank you for 
inviting us. I will boil things down to say that as the 
Accountant in Bankruptcy, I am appointed by 
Scottish ministers under section 1 of the 
Bankruptcy (Scotland) Act 1985, as amended. My 
role is to supervise in Scotland the process of 
sequestration, or bankruptcy as it is more 
commonly known, and to act as trustee in 
bankruptcy for creditors when appointed by the 
court. I am required to administer the policies of 
the Scottish Executive in respect of bankruptcy; 
maintain the register of insolvencies, which 
contains details of bankruptcy and corporate 
insolvencies; and provide general information 
about the process. To do all that I am entitled to 
employ individuals to work on my behalf. The 
agency currently has 92 posts in temporary 
accommodation in Irvine and 35 remaining in 
Edinburgh. The committee knows something 
about our relocation arrangements. 

The Convener: You are the only one who went.

Gillian Thompson: Actually, no. To digress 
briefly, I had one permanent member of staff who 
chose to up sticks and move from east to west. 
There was a second, but that did not work out so 
he left. I am boxing and coxing at the moment. 
However, that was one person from a staff of 92
that we started with in 2003. Anyway, I will not 
start on that—I will try to be calm about it.

595



3379 31 JANUARY 2006 3380

I also employ private sector insolvency 
practitioners to work on my behalf. Annually, I am 
appointed trustee in around 90 per cent of cases. 
Of those, we normally deal in house with around 
25 per cent. This year, that figure is running at 27 
per cent of that 90 per cent. The balance of the 
cases go out to insolvency practitioners.

As I said, we are in temporary accommodation 
in Irvine, although we are due to move to our final 
resting pace in Kilwinning in mid-February. I have 
it on good authority from my project manager that 
we will make that deadline. Come Valentine’s day, 
our building at the station crossroads in Kilwinning 
will be open to the public. 

We also administer the debt arrangement 
scheme, and I am the debt arrangement scheme 
administrator. We approve debt payment 
programmes, money advisers and payment 
distributors, and we maintain the debt 
arrangement scheme register. We aim to do all 
that efficiently and effectively. We operate 
independently and impartially and we always try to 
take account of the rights of everyone who is 
involved in the process.

Nicola Bennett (Scottish Court Service): The 
Scottish Court Service runs all the sheriff and 
supreme courts in Scotland, and our headquarters 
are in Edinburgh. The information that we will give 
today represents a small part of the operation of 
the courts. We deal with criminal and civil 
business, and bankruptcy is a part of civil 
business. I do not know how much information you 
want us to give; it is probably not as relevant as 
that which the Accountant in Bankruptcy gave. Is 
that okay for you?

The Convener: That is fine; thank you. The 
committee agreed that individual members would 
ask questions. The committee is fortunate in 
having two accountants as members, so we have 
some specialist expertise on this issue.

Jim Mather: My first question is for the 
Accountant in Bankruptcy. Given the bill’s lack of 
detail, which the Institute of Chartered 
Accountants of Scotland’s submission highlighted, 
will you outline the assumptions that have been 
made in estimating the cost to the Accountant in 
Bankruptcy? 

Gillian Thompson: Graeme Perry has been 
very much involved in the detail and in the number 
crunching, so he will speak in a minute. 

The Accountant in Bankruptcy had in-depth 
discussions with the bill team to try to understand 
fully what will be required, but we are, I suggest, 
nowhere near to having the drilled-down detail that 
would allow us to talk about exactly what the posts 
that we have identified will actually do. We will not 
get to that point for some months. Graeme Perry 
will tell the committee about the considerable 
assumptions that we have had to work on. 

12:15
Graeme Perry (Accountant in Bankruptcy):

Basically, we have been in consultation with the 
bill team and have had copies of the bill. We have 
had to go through it bit by bit to see what new 
work will come to the Accountant in Bankruptcy. 
We have also looked at any parts of the bill that 
will impact directly on how we administer 
bankruptcies. 

Three areas of work will be new to the 
Accountant in Bankruptcy. We will be taking 
debtor petitions away from the courts to administer 
and award them directly ourselves. A bankruptcy 
restriction order or undertaking will be introduced. 
Our understanding is that it will be administered in 
a similar manner to the scheme in England and 
will be a new focus of work for the Accountant in 
Bankruptcy. We will also be responsible for 
income payment orders through the courts to 
enforce instalment payments of debts.

Jim Mather: Have you discussed this with your 
opposite numbers in England and Wales to 
understand the impact that such work has had on 
them?

Graeme Perry: Yes, we visited those 
responsible for policy and implementation and we 
had preliminary visits to get an overview of 
staffing. The problem with bankruptcy restriction 
orders is that it is reckoned that it will take six to 
seven months after implementation before the 
orders start to take effect. The orders will affect 
offences that were committed only after 
implementation. When we visited, our counterparts 
in England and Wales did not have many 
bankruptcy restriction orders in force. However, 
we have gauged roughly how many staff we think 
that we might need to meet Scotland’s demand. 

Jim Mather: The financial memorandum states 
that the AIB will need 34 extra staff at a cost of 
£457,000. That works out at less than £13,500 per 
annum per employee. If we allow for national 
insurance payments, that suggests average wage
rates of as little as £10,000 per annum. How does 
that stack up?

Gillian Thompson: I need to correct that figure. 
You will appreciate that our work has had a 
number of iterations in the process of introducing 
the bill, so there has been a certain time lag. 
Unfortunately, the figure that appears in the 
financial memorandum is not correct. From the 
iteration that we did before the introduction of the 
bill it looks as if there might be 25.5 staff for a cost 
of £457,000. I apologise for that. That means that 
your calculation is a bit out. 

In general, we, much the same as any other 
casework executive agency, run our business 
predominantly on relatively junior members of staff 
who are not at the more expensive end of the 
range. 
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Jim Mather: I understand that. Reading the 
submissions, I was struck by the marked 
difference between the attitude of public bodies to 
the financial memorandum and that of private 
sector entities, primarily the Institute of Chartered 
Accountants of Scotland. The institute has treated 
the financial memorandum almost with quiet 
disdain. Essentially, it says that the document is 
silent on four crucial topics:

“• The criteria for ‘Apparent Insolvency’ which is the test 
by which debtors can become bankrupt

• The future role of the Trust Deed

• The Debt Arrangement Scheme which was introduced 
12 months ago and has not been widely used to date

• Any new ‘no income, no asset’ procedure.”

Is the institute right to be concerned at the silence 
on those key topics?

Gillian Thompson: The figures that we have 
provided for the financial memorandum do not 
take account of those issues because the 
Executive has not yet brought forward policies on 
them, apart from what is set out in the recently 
published draft regulations on protected trustee 
changes. Obviously, we will produce additional 
funding requirement figures as the policy is 
determined. 

I do not know that I am in a position to comment 
on external bodies’ views on the silence in the 
financial memorandum.

Jim Mather: However, you are saying that this 
financial memorandum is a preliminary one that is 
liable to change quite dramatically.

Gillian Thompson: Certainly for the AIB, the 
financial memorandum relates to the provisions in 
the bill as introduced. Anything over and above 
those provisions could have an additional cost and 
we obviously have an interest in pointing that out. 
Currently, we are in discussion with the Executive 
on the issue of protected trust deeds, for example. 
It would be fair to say that, like external 
organisations, we await the Executive’s final 
formal view in relation to how it intends to proceed. 
However, the financial memorandum relates only 
to the provisions in the bill.

Jim Mather: Nevertheless, the potential impact 
of the protected trust deeds and further clarity that 
might be forthcoming would produce a moving 
feast vis-à-vis the financial memorandum. 

Gillian Thompson: I can speak only for my 
organisation. It would be fair to say that, in the 
circumstances that you describe, the likelihood 
would be that our volume of work would increase.

Jim Mather: Therefore, the financial 
memorandum is, at best, work in progress or a 
snapshot and is nowhere near what the final costs 
are liable to be. 

Gillian Thompson: That would be the case, 
assuming that the Executive produces policies 
such as those that you describe. I am not trying to 
be difficult, but I will leave my bill team colleagues 
to explain this to you when they come to see you 
next Tuesday. As far as I am concerned—wearing 
my practical hat because we are concerned with 
the delivery of the Executive’s policy—I can say 
only that the financial memorandum and the work 
that we have done relate specifically to what you 
see in the bill.

Jim Mather: In the context of the financial 
memorandum being a snapshot, to what extent 
have you compared notes with your opposite 
numbers down south in terms of a like-for-like 
comparison and a long-term comparison of the 
total costs that are manifesting themselves in 
England and Wales?

Gillian Thompson: The situation south of the 
border is vastly different in terms of how we 
provide a service. The main area in relation to 
which we have talked to our opposite numbers is 
that of bankruptcy restriction orders, as Graeme 
Perry explained. We have no experience of the 
investigative role that exists in that regard. Beyond 
that, in terms of debtor petitions, for example, we 
had initial conversations with one of the courts to 
see what work it was doing.

We have a considerable amount of work yet to 
do in order to get a visual image of exactly what 
the new functions will require us to do. Obviously, 
we will talk to whoever we think has the right 
information for us. In general terms, when we deal 
with sequestrations at the moment, we come to 
informal agreements with debtors about income 
payments. One might imagine, therefore, that 
when we get down to delivering income payment 
undertakings and orders, they will be done on very 
much the same sort of basis as they are at the 
moment. We have talked to the Official Receivers 
Office in Newcastle, which is the closest to us. The
office has some experience of dealing with these 
cases. However, it would be difficult to draw 
parallels on costs, because our costs are fairly 
well pared down.

Jim Mather: Is there merit in having a fuller 
model in the financial memorandum? It could give
us a clearer indication of the assumptions made 
and of the long-term ramifications of what will 
happen when the issues on which the bill is 
currently silent are addressed.

Gillian Thompson: It will be for the Executive to 
consider whether that is appropriate. This 
committee and the Enterprise and Culture 
Committee might decide that they want more 
information. From our perspective, all I can say is 
that we will be ready to provide such figures if they 
are required.
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Jim Mather: In the long term, have you plans to 
meet the Institute of Chartered Accountants of 
Scotland, the Credit Services Association and the 
Society of Messengers-at-Arms and Sheriff 
Officers, in order to get a complete view of the 
implications for you and for them?

Gillian Thompson: We meet ICAS regularly. I 
employ 60-odd insolvency practitioners in this 
unusual position that has arisen, so I am very 
interested in our relationship with ICAS, which is 
good. Inevitably, external bodies—if I may 
describe them as such—are bound to have a 
slightly different view from mine. I hope that my 
colleagues would regard us as being in the tent as 
opposed to outside it, if you see what I mean. 
When it is required, we will meet ICAS to talk 
about these issues.

Jim Mather: What about the Credit Services 
Association and the Society of Messengers-at-
Arms and Sheriff Officers?

Gillian Thompson: That is for the bill team. The 
bill relates to messengers-at-arms in terms of the 
changes to diligence. I do not have a specific 
interest in that, although I am interested more 
broadly in the commission that is to be set up. The 
focus of my attention must remain on 
sequestration and the changes to our business 
that we will have to put in place. However, we will 
talk to anyone who wants to talk to us.

Jim Mather: I turn now to the witnesses from 
the Scottish Court Service. What does it cost to 
regulate officers of court through the Society of 
Messengers-at-Arms and Sheriff Officers?

Marilyn Riddell (Scottish Court Service):
There is minimal cost to the Scottish Court 
Service. There is a slight involvement from the 
sheriffs principal, requiring a minimal 
administrative input. We are talking about a few 
thousand pounds at the very most.

Jim Mather: We are talking about a new non-
departmental public body costing £632,000 a year. 
What benefits will flow from that, especially for 
your own organisation?

Marilyn Riddell: We may be straying into policy 
issues. We are an executive agency and I do not 
know—

Jim Mather: Let me rephrase the question. 
What financial benefits will accrue from having the 
new NDPB?

Marilyn Riddell: Nothing directly to us, I do 
not—

Jim Mather: So it is just going to be a cost.

Derek Brownlee: I want to return briefly to the 
witnesses from the Accountant in Bankruptcy. I 
understand what you say about the uncertainty
over what you may be asked to do. If you step 

back and think of your upheaval with relocation, 
how can you be confident that you will be able to 
manage any additional role when it is not clear 
how big any additional role will be? On a simple 
level, could you physically accommodate a 
significant number of additional staff in your new 
building? 

12:30
Gillian Thompson: I do not mean to be 

facetious, but I have had to do a considerable 
amount of crystal-ball gazing since I took up my 
post in September 2002. It is not often that one is 
able to do a bit of patting on the back, but when 
we were moving towards relocation, particularly in 
2003, we went through a series of processes, as 
you will understand, so that by the time we came 
to look for a building we had already done some 
thinking and calculations about what size we might 
be by 2006-07 or 2007-08. The figure that we 
calculated was 140—that is the figure that George 
Lyon gave you—so we looked for a building that 
would certainly accommodate 140, and the 
building in Kilwinning would allow us to 
accommodate 150 Accountant in Bankruptcy staff 
comfortably. 

As we have already done that crystal-ball 
gazing, I am pretty confident that there is no 
question of our building being too small. In any 
case, one must inevitably think about different 
ways of working in future. For example, we must 
ask whether we would always want to have 
everyone in the building or whether some people 
could work from home or work part time. There are 
multifarious ways of dealing with that. 

There is no doubt that trying to plan for the 
delivery of something that has not yet gone 
through the parliamentary process is a challenge, 
but is it as much of a challenge as relocating 100 
per cent from one side of the country to the other? 
At the moment, I think that we have a good 
understanding of what will be required of us and 
we know roughly how to figure the numbers of 
staff, but we will have to do a considerable amount 
of further work. In fact, the global figure of £1.4 
million that we have identified for 2006-07 in the 
financial memorandum may well change as we go 
through the process. 

The Scottish Executive may choose to consider 
other matters; it may make other proposals and 
invite the Parliament to consider them. However, 
the length of time that it takes for the process to 
wend its way through Parliament must also be 
considered. When I was bidding for the money for 
start-up costs for 2006-07 and for costs rolling on 
beyond that, I did so under the 2004 spending 
review. That involved quite a bit of crystal ball 
gazing, except that the ball was a different shape, 
if you see what I mean. We have constantly to re-
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examine where we are and to ensure that 
channels of communication with the bill team are 
open. We also need to be mindful of how long it 
takes us to recruit and train staff. At the moment, it 
feels like a bit of a challenge. 

To complete the circle, the IT costs as reported 
in the financial memorandum are based on 
£800,000 for further development of our case 
management system, but the cost might be less 
than that or it might be more. My sense at the 
moment is that the changes that will have to be 
made to the system might not turn out to be quite 
as complicated as we imagined, but I have not yet 
started the process of looking around to see who 
would do that development for me. It is only really 
when I get into that business that I will be able to 
say more concretely how much that will cost. 

Derek Brownlee: I sympathise with the 
difficulties that you are operating under. We have 
a similar difficulty, which I do not think is your fault, 
in scrutinising the financial memorandum to a bill 
for which major elements of policy have not yet 
been determined.

Let us suppose that policy decisions were taken 
such that there was no expansion in the number of 
staff that you use. Would that mean that you would 
have surplus space in your new building that you 
were paying a premium for, or would you be able 
to subdivide or sublet the building?

Gillian Thompson: The way that the building 
was built is interesting. It was not purpose built for 
me; if it had been, it would not look exactly as it 
does. It was built in four sections and on two 
floors. In theory, if we were streamlining to the 
extent that we did not need to occupy the whole 
building, it would not be difficult to sublet, should 
the Executive choose to do that.

Derek Brownlee: That was just an aside. I want 
to ask about the new information disclosure 
scheme. I understand that it is a new departure 
and that, inevitably, any estimate of the costs and 
fees must involve an element of assumption. 
However, can you talk us through in a bit more 
detail how you see the costs and revenues from 
the scheme operating?

The Convener: The range of the costs is 
extraordinary. The costs of the scheme are 
estimated at between £193,500 and £1,935,000—
potentially a 100 per cent variation.

Marilyn Riddell: Yes. The difficulty is that, not 
having any previous experience, it is difficult to 
estimate the volume of cases, and it is not easy to 
look to other jurisdictions for assistance because 
our system is different from those that exist 
elsewhere. All that we were able to do was provide 
the bill team with estimated costs at different 
levels of business.

We have set the critical point at about 50,000 
applications per annum. We envisage being able 
to assimilate the work up to that point within the 
existing sheriff courts but expect that, beyond that 
point, we will need more staff than we can 
accommodate in the existing courts. We will then 
look for a centralised function, which triggers set-
up costs, all the IT development costs and so on.

Derek Brownlee: I appreciate that it is difficult 
for you to answer this question, but what process 
have you gone through in terms of the charges 
that you would levy for accessing information? Do 
you have a method for estimating the charges? 
How will you go about setting fees?

Marilyn Riddell: It would not be for the Scottish 
Court Service to set the fees. The fees, along with 
the associated policies, would be set by the 
Justice Department.

Derek Brownlee: On that basis, you would not 
be able to estimate the extent to which any of the 
costs could be offset by fees.

Marilyn Riddell: They could be fully offset, but 
we cannot say at this moment whether they will 
be, as that depends on whether we go for a 
centralised system. That would also be a matter 
for the Justice Department.

Derek Brownlee: A policy decision.

Marilyn Riddell: Yes.

Nicola Bennett: The policy is meant to be full 
cost recovery on the civil business. That is what 
we try to work towards. Although we are not in a 
position to develop that policy, that is what we aim 
to deliver towards.

Derek Brownlee: Does that mean that, 
regardless of whether the costs are £193,500 or 
£1.9 million, they will, potentially, be offset?

Nicola Bennett: I understand that, in this 
particular part of the proposals, no policy decision 
has been made on what fee might be charged. I 
was trying to give you the general—

Derek Brownlee: The normal policy.

Nicola Bennett: Yes.

The Convener: Jim Mather has a 
supplementary question on that point.

Jim Mather: The Credit Services Association 
states that it anticipates increased costs for its 
members as a result of bankruptcy becoming an 
easier option. Do you expect an explosion in 
volume and, if so, has that been factored into your 
submission?

Marilyn Riddell: Are you talking about an 
increase in the volume of bankruptcies?
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Jim Mather: Yes. The Credit Services 
Association is concerned about the cost to its 
members if bankruptcy becomes an easier option.

Gillian Thompson: Perhaps I could answer that 
question. I guess that the Credit Services 
Association assumes that the changes in the bill 
are likely to lead to an increase in the number of 
bankruptcies. My sense is that, if there is an 
increase, it will certainly not be of the order that 
has been suggested. As we speak, at the end of 
January, we have already had an increase in 
bankruptcies of about 52 per cent this year—that 
is without the changes in the bill. Information from 
the Insolvency Service is that the increase south 
of the border is running at about 30 per cent, 
which is with the legislative changes there. This is 
not a comment on policy, but the Insolvency 
Service’s view is that the increase is not a result of 
the one-year discharge provision, but is economy 
driven. My perspective is that that might well be 
true, given that the change that has already taken 
place in Scotland feels like an economy-driven 
one.

We factored into our calculations a 25 per cent 
across-the-board increase in the number of 
bankruptcies. That was in the summer, before the 
bill’s financial memorandum was produced. 
However, that figure was based on an assumption 
that this year’s situation may be a blip. That was 
our initial thought, but we are now simply not sure 
about that. However, prior to this year, we 
normally factored in a 5 to 7 per cent year-on-year 
increase. We are not as yet entirely clear about 
what we are seeing this year.

Jim Mather: That is why I asked earlier about 
the modelling. Clearly, the feedback from down 
south is that, when similar changes were 
introduced there, there was an explosion of 
bankruptcies, which is the message that we have 
had from the Credit Services Association. The 
issue is about trying to identify what element of the 
increase kicked in following the new legislation 
and what element was hard wired into the model 
as a result of economic causes and effects. Has 
any effort been made to separate out the two 
factors and their relative impacts?

The Convener: That question probably 
demands a detailed response, so rather than ask 
the witnesses to respond to it now, I ask them to 
provide a written response, which would be 
helpful.

Gillian Thompson: I am happy to do that. 
However, I must say that the situation south of the 
border is the Insolvency Service’s territory. As I 
said, its view is that the legislative changes there 
have not brought forth the 30 per cent increase. 
However, we will investigate with Insolvency 
Service colleagues and get back to the committee.

Jim Mather: I would appreciate that.

The Convener: We have not asked one or two 
questions that we were going to ask, but we will 
deal with them in writing. I thank the witnesses for 
their evidence.
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the Financial Memorandum from—

Paul Cackette, Head of Division, Civil Justice and International Division, Scottish 
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The Scottish Executive agreed to write to the Committee to confirm the methodology 
used in the financial memorandum, and to provide information on the alternative 
options considered in relation to the setting up of a new Non-Departmental Public 
Body (NDPB).
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Scottish Parliament

Finance Committee
Tuesday 7 February 2006

[THE CONVENER opened the meeting at 10:00]

Bankruptcy and Diligence 
(Scotland) Bill:

Financial Memorandum
The Convener (Des McNulty): Good morning. I 

welcome members of the press and the public to 
the fourth Finance Committee meeting of 2006. As 
usual, I remind people to switch off all pagers and 
mobile telephones before we start. We have 
received apologies from Wendy Alexander and 
John Swinney, and from Jim Mather, who will join 
us a little later.

The first item on our agenda is further 
consideration of the Bankruptcy and Diligence 
(Scotland) Bill. Last week, we took evidence from 
the Accountant in Bankruptcy and from the 
Scottish Court Service. This week, I welcome 
Scottish Executive officials Paul Cackette, head of 
the civil justice and international division, Andy 
Crawley, the bill team leader, and Beverley 
Francis, the bill team manager.

Our normal protocol is to allow witnesses to 
make a brief opening statement and then move on 
to questions. I invite Paul Cackette to begin.

Paul Cackette (Scottish Executive Justice
Department): I am grateful for the opportunity to 
give evidence on the bill to the committee. On my 
right is Andy Crawley, the bill team leader, who will 
respond to questions about the general policy 
framework and the various interconnections 
between the different parts of the bill. He has 
overall responsibility for policy development and 
will deal with general questions on the bill’s 
financial impact. On my left is Beverley Francis, 
the bill manager, who is the co-ordinator of the 
bill’s financial memorandum. She is also involved 
in policy development regarding the Scottish civil 
enforcement commission provisions and proposals 
for information disclosure orders. She will deal 
with any questions on those areas.

It must be remembered that the financial 
memorandum is a large document, as there are 
many strands to the bill. If anything, we have 
tended to err on the side of caution on figures in 
the bill. In some cases, we have made worst case 
scenario assumptions to ensure that, as far as 
possible, we do not underestimate costs. In certain 
circumstances, the figures are based on several 
assumptions and estimates, which we will be 

happy to expand upon for the committee. This is a 
useful opportunity to build on the evidence that 
was given last week by the Accountant in 
Bankruptcy and the Scottish Court Service. We 
are happy to deal with the focus on the Scottish 
Executive’s costs.

The Convener: In dealing with such a technical
bill, the committee is fortunate to have two 
accountants in its membership. We have, 
therefore, invited Derek Brownlee and Jim Mather 
to lead for us. As Jim Mather will join us later, 
Derek Brownlee will hold the fort.

Derek Brownlee (South of Scotland) (Con): In 
the evidence from the Institute of Chartered 
Accountants of Scotland, I was struck by the 
concern that several significant areas in underlying 
policy have not yet been determined, so it is not 
possible to estimate the potential financial costs of 
the bill. What can be done around the broad range 
of outcomes that will come from the various 
options that are under consultation?

Paul Cackette: The financial memorandum is 
based on the bill as introduced to Parliament. 
Certain aspects of the Executive’s proposals are 
not fully developed. In some cases, such as the 
proposals on protected trust deeds, they have 
been developed in tandem with the bill. That is the 
case as far as the financial memorandum is 
concerned. Andy Crawley will say more on the 
issues that were raised at last week’s committee 
meeting.

Andy Crawley (Scottish Executive Justice 
Department): The main issue of concern to
ICAS—and rightly so, given the context in which it 
has commented—is the parallel consultation on 
protected trust deeds. The bill provides only an
enabling power—the proposal is to proceed by 
way of regulation. The financial memorandum, 
therefore, does not deal with our assessment of 
the impact and cost of protected trust deed reform, 
but we entirely accept that it must be addressed.

Yesterday, we published a regulatory impact 
assessment to accompany the consultation
document on protected trust deed reform. 
Although it was circulated to the committee 
yesterday, members will not yet have had the 
chance to digest it. The regulatory impact 
assessment sets out our assumptions on the likely 
impact of trust deed reform on the insolvency 
profession in particular—they are assumptions; it 
is a draft document. We invite comments from 
stakeholders, most significantly ICAS, on the 
robustness of our assumptions. We will continue 
to work as closely as possible with insolvency 
practitioners to develop our thinking on the area 
and to address any concerns they have. My team 
and I will attend various workshops with 
insolvency practitioners in Aberdeen, Dundee, 
Edinburgh and Glasgow. We have an open shop 
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on impact and reform issues. We will hold a joint 
conference seminar with ICAS to explore those 
issues and to gain a firm grasp on their impact.

At that point, it will be a policy decision as to 
whether the impact can be justified or whether the 
reforms offer value for money. As the provisions 
will be introduced through regulations, the 
committee might wish to consider the matter in 
that context. The short answer on protected trust 
deeds is, “watch this space.” The committee will 
have the opportunity to comment on the regulatory 
impact assessment and to feed those comments 
into its scrutiny of the bill.

On the other issues raised by ICAS, like Paul 
Cackette, my basic response is that the policy is 
not settled. Although there are issues that are part 
of the debate around bankruptcy reform, no
decision has yet been made on them. ICAS feels 
that we should be discussing those issues. All the 
points raised by ICAS are being examined, but we 
are not yet in a position to say definitively what we 
will do on them. If we come back at stage 2 with 
amendments that will have a significant cost 
impact—which is possible, if ministers agree to 
it—we will look to revise the figures in the financial 
memorandum.

On reforming protected trust deeds, our position 
is that all associated costs for the Executive can 
be met from existing lines. New money will not 
have to be found because it is already budgeted 
for.

The Convener: If significant changes are made, 
the Executive will need to introduce a revised 
financial memorandum. It is somewhat disturbing 
that a regulatory impact assessment is published 
at this stage, given that substantial work has gone 
into the bill’s drafting and the information around it. 
When proposed legislation is introduced, the 
Finance Committee wants financial parameters to 
be more clearly established, rather than rolled out 
in parallel with the bill. I recognise that that is not 
always possible, but it is not good practice to 
make detailed bill proposals when significant 
uncertainty remains about financial implications. 
We have made that point before about other bills, 
and it applies again to this bill. I refer you to the 
approach to financial memoranda that was agreed 
between the committee and the Executive, which 
sets out the financial information that the 
committee expects financial memoranda to 
contain.

Paul Cackette: Your comment is not 
unreasonable. The development of the protected 
trust deed proposals has tended to proceed in 
tandem with the development of the bill. A focus 
has been placed on getting the bill into a fit shape 
for introduction, but I fully understand your points 
and the need for a proper opportunity to scrutinise 
what is placed before the Parliament.

Derek Brownlee: I will pick up that point to an 
extent. What do you consider to be a significant 
change? In paragraph 698 on page 97 of the 
financial memorandum, a saving of £60,000 is 
called significant. Does that mean that an 
additional cost of £60,000 will be viewed as 
significant, or do you have another benchmark in 
mind?

Andy Crawley: Are you talking about cost to the 
Executive?

Derek Brownlee: Yes.

Andy Crawley: I repeat that we are consulting, 
so policy is not settled, but the figure that we are 
working with is about £400,000, which is 
accommodated in existing lines for the Accountant 
in Bankruptcy. To help the committee, we can 
confirm all that. However, we must scope the 
financial memorandum in the context of what is in 
the bill, which is just an enabling power.

In case there is any doubt, I will clear up one 
point: the regulatory impact assessment supports 
not the bill but the trust deed consultation that was 
published two weeks ago. The assessment is 
running in step with the regulations that it 
supports.

Derek Brownlee: Another concern in the ICAS 
submission, which those of us who are trying to 
scrutinise the financial memorandum share, is that 
when we do not understand precisely how 
assumptions have been built up, it is difficult to 
review them thoroughly. Can you provide more 
detail on the assumptions that underlie the 
numbers? I appreciate that you have given some 
reasonably detailed numbers, but can you give us 
anything else that will allow us to drill beneath the 
numbers and test the underlying assumptions?

Andy Crawley: In relation to what?

Derek Brownlee: In relation to any of the costs, 
such as those for additional staffing, training or 
information technology. Paragraph 692 refers to 
£925,000 for IT capital investment for the 
Accountant in Bankruptcy. Will you give us more 
detail on how that figure was reached and the 
benchmarking that has been done?

Andy Crawley: The Executive can give you 
much more detail on how the figures were 
calculated, but the bill team is not necessarily in a 
position to give you the figures today, because 
they were provided by the Accountant in 
Bankruptcy. I believe that the committee is to write 
to the AIB; we could easily respond to your points 
in writing.

Derek Brownlee: I simply highlighted the first 
number that I came across in the financial 
memorandum to illustrate the wider point that 
ICAS was getting at, which is that if we do not 
understand the assumption that is used to 
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generate the headline figure, it is difficult to 
scrutinise it. As Jim Mather said last week, 
although the bodies that are not in the private 
sector seem to be perfectly content with the 
assumptions, the private sector bodies are not. 
That point was the main bone of contention.

Andy Crawley: In relation to ICAS?

Derek Brownlee: Yes.

Andy Crawley: Of course, we do not 
necessarily agree with ICAS’s take on the financial 
assumptions; those are its comments.

10:15
Derek Brownlee: The tenor of ICAS’s evidence 

was that it could not really comment, because it 
did not have enough detail.

Andy Crawley: Obviously, that is a question of 
perspectives. ICAS has said that the bill is silent 
on four crucial topics that have a financial impact 
on its members. I read that as relating to its 
comment about the financial assumptions; the 
comment is not about the assumptions in the 
memorandum, with which ICAS has no difficulty, 
as far as we know—it has said nothing about that 
to us.

ICAS’s point about other policy development is 
perfectly valid. The assumptions are just that, 
because we do not have settled policy on any of 
the matters, apart from protected trust deeds.

Derek Brownlee: The impact that the reform 
might have on the number of applications for 
bankruptcy is fundamental. The reform is not 
isolated; various related initiatives are happening 
worldwide. What benchmarking have you done to 
compare the impact that you model here with that 
which has occurred in other jurisdictions?

Andy Crawley: We have worked primarily with 
the United Kingdom Insolvency Service because, 
as I am sure the committee appreciates, a large 
part of the policy drive is our view that Scotland 
should not be out of step with the rest of the UK on 
this important economic matter. We have worked 
closely with the UK Insolvency Service and we are 
aware of developments in New Zealand—England 
and New Zealand often seem to move closely in 
parallel. We are aware of developments in 
America and we have examined insolvency 
regimes there.

On financial benchmarking, we need to be 
cautious about drawing too readily parallels with 
other jurisdictions, because every legal system is 
different. Looking purely at bankruptcy figures 
rarely tells us anything useful about how 
insolvency overall is dealt with. For example, 
England has three or four insolvency measures, 
only one of which is bankruptcy, and we have 

three measures, only one of which is bankruptcy. 
Comparisons are useful for policy development, 
but financial benchmarking is rather more difficult. 
We have not done much of that, because we do 
not think that it is particularly helpful.

Derek Brownlee: I presume that you accept 
that if the increase in debtor applications were 50 
or 75 per cent rather than the 25 per cent that you 
have modelled, it would have an impact on the 
costs.

Andy Crawley: Absolutely.

Derek Brownlee: In its evidence, the 
Committee of Scottish Clearing Bankers 
suggested that 25 per cent was a rather 
conservative estimate in the context of the 
reforms.

Andy Crawley: The clearing bankers’ evidence 
is interesting—quite a lot could be said about it. 
Probably the most important point for me to make 
is that I take their evidence to be based on the 
assumption that we will in some way make 
bankruptcy softer, so numbers will increase. We 
do not accept that assumption; that is important in 
respect of how the statement in the memorandum 
is viewed and it represents a policy difference 
between us and the clearing bankers.

It might be useful for the committee to put some 
of the comments in context. The clearing bankers 
and some other creditor interests have made an 
assumption. It is right to talk about a possible 
divide between debtor and creditor responses to 
the committee. Our position is the same as that of 
the UK Insolvency Service. A document that it 
issued only last week says:

“There is no evidence that the changes brought in by the 
Enterprise Act have caused the … increase in personal 
insolvencies”.

That reflects our position. The Insolvency 
Service’s explanation is that the increase in 
bankruptcies is due to non-legal factors that 
contribute to personal insolvency, such as 
unemployment and the affordability of debt. 
Economic factors that drive people into insolvency 
are feeding through to the insolvency figures. Of 
course, it is right to say that that might have an 
impact on the Executive’s spending on 
bankruptcy, but it is difficult to forecast exactly 
what that will be. We have not attempted to make 
such a forecast in the financial memorandum 
because this is, in a sense, as much an economic 
debate as it is anything else.

Derek Brownlee: Is it difficult to make such 
forecasts when you do not necessarily know what 
the outcome will be in relation to protected trust 
deeds and whether the debt arrangement scheme 
will become more popular than it is now? One of 
the fundamental difficulties is that all the measures 
have knock-on effects on one another. The route 
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that you go down on protected trust deeds will 
potentially have a significant impact on the debt 
arrangement scheme and on the suitability—it 
would be wrong to say “attractiveness”—or uptake 
of bankruptcy. Is not that one of the difficulties that 
all the people who have responded to the 
consultation have had and which we have, as a 
committee?

Andy Crawley: I accept that point. The issues 
are a difficulty not only for the committee and the 
respondents, but for us, which is the case 
essentially because it is hard to know how people 
will behave. In a sense, we are offering people 
various tools and they will choose from among 
them—having been guided by money advisers—
as they see fit. We are not saying to people that 
they must choose this option or that option.

The context is important. Although the issue is 
perhaps more to do with policy than it is to do with 
finance, it will help the committee to understand 
why we have done what we have done. The 
point—as accountants will realise—is that many 
thousands of people are factually insolvent and 
are unable to repay their debts. The UK 
Insolvency Service estimates that 5 per cent of the 
population are insolvent. However, only a very 
small number of people in England go into 
bankruptcy, go into a trust deed or sign an 
individual voluntary arrangement. The problem is 
in determining the level of insolvency, so we must 
always treat the figures with a certain amount of 
caution. The system is essentially demand led and 
we are trying to provide a system in which flexible 
tools are available for all the different 
circumstances in which people who have debt 
problems find themselves. We cannot predict with 
complete accuracy which way people will go.

I accept that we should attempt to forecast how 
the changes will impact on numbers and what 
effect that will have on how demand is distributed 
through the system. We have done that in the 
regulatory impact assessment in respect of trust 
deed reform. Paragraph 71 of the regulatory 
impact assessment set out our assumptions about 
how trust deed reform might impact on take-up
numbers. Although we think that those 
assumptions are well informed, we are seeking 
comments from stakeholders—in particular, from 
ICAS—about how robust they are. Many people 
would, in respect of the clearing banks’ response 
to the committee, ask where the demand for 
insolvency is coming from. The clearing banks talk 
about debt write-off, but people might ask how it is 
that people have those debts in the first place. 
Should the Government underwrite the lending 
decisions of commercial organisations such as 
banks? It can be argued that it should not.

We are trying to strike a balance between 
creditors and debtors. The Executive supports the 

“can pay, would pay” principle and there are 
clearly issues about how people are able to 
acquire credit so easily. Why are bankruptcy 
numbers going up? One view is that consumer 
debt is becoming unmanageable. That is a much 
bigger policy issue.

Derek Brownlee: Perhaps I have picked this up 
wrong, but I thought that the policy thrust of the bill 
was to make society more entrepreneurial and to 
make it easier for people to pick themselves up 
and start again after business failure. What you 
have said, and much of the evidence in the 
submissions, suggests that in reality the biggest 
issue is consumer debt. Is that correct?

Andy Crawley: Yes—we accept that.

The press and commentators have perhaps run 
with the idea—to a greater extent than we have 
suggested there is a foundation for—that the 
policy thrust of the bill is to make society more 
entrepreneurial. We are saying that the bill will be 
essentially good for business, but that is different 
from saying that it is the key to creating an 
entrepreneurial economy. That would be a heavy 
burden to lay on a bankruptcy bill and it does not 
reflect what we have said. However, the bill will 
have an important benefit in that it will make it 
easier for people who fail in business to restart—
we think that it should—but we are not saying that 
that will have a magical effect on the Scottish 
economy. That would be ridiculous, so we have 
not said it.

Paul Cackette: It is important to bear in mind 
the broader context. A range of measures seek to 
rebalance the respective interests of debtors and 
creditors. Andy Crawley commented on the 
context of the different strands of the reforms. 
Those different strands certainly make estimating 
future costs and implications difficult. We feel that 
the different strands of reform are justifiable in 
their own right, but the difficulty is how we will give 
effect to them in one package when there are 
uncertainties.

The alternative is a linear reform package in 
which we would change one thing, two years later 
change another thing and at some later time 
change another thing. At each point, we would 
wait to see the impacts of the changes. There are 
drawbacks to that approach, not the least of which 
is its uncertainty. It is difficult, in unpredictable 
circumstances, to strike the right balance and to 
achieve the best outcomes because behaviour will 
respond to changes. Those behavioural changes 
are, to a certain extent, unpredictable.

The Convener: I return to a point that I made 
earlier. The guidance that the Scottish Executive 
issues on bills whose detail will be contained in 
subordinate legislation is that the financial 
memorandum should contain a broad indication of 
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the likely financial implications. Simply to say that 
the matter is not part of the bill but will be included 
in regulations and so we do not have to count it is 
not in line with the Scottish Executive’s guidance.

Paul Cackette: I accept that. One of the 
reasons for having a consultation on the protected 
trust deeds at this time—in tandem with the bill’s 
progress—is that we accept that all the measures 
will, when viewed in the round, have an impact on 
the profession and on debtors.

Mr Andrew Arbuckle (Mid Scotland and Fife) 
(LD): I will move on to the proposal to set up a 
Scottish civil enforcement commission. It is 
estimated that it will, after start-up costs, cost 
more than £500,000 per annum. What will we get 
for that money? Will there be savings in 
comparison to current systems? Are the current 
systems inefficient?

Andy Crawley: Both. I will pass on to my 
colleague, Beverley Francis, who takes the lead 
on the policy.

Beverley Francis (Scottish Executive Justice 
Department): The savings to the current system 
will be fairly modest—about £15,000 a year. The 
proposal to establish the commission is very much 
policy led. We believe that it is an appropriate 
response to the historic and current circumstances 
under which court enforcement is and has been 
undertaken. We consulted on the proposal for a 
commission early in our deliberations, prior to the 
introduction of the bill. There was unanimous 
agreement in the consultation responses that a 
commission is an appropriate policy response. 
Clearly, the Executive accepts that that will have 
cost implications and that those costs are 
obviously a significant part of what is being 
proposed.

The commission will appoint, regulate and 
supervise the conduct of the court enforcement 
profession. That is currently done in a fairly 
haphazard and ad hoc way through the courts 
system and through a professional body called the 
Society of Messengers-at-Arms and Sheriff 
Officers.

10:30
Most important, in addition to that supervision, 

enforcement and regulation role the commission 
will have a broader remit to increase awareness 
about enforcement. Part of the difficulty that we 
and respondents to the consultation have 
recognised is that there is a lack of knowledge and 
understanding among debtors—and among 
creditors, to some extent—about how the 
enforcement system works. The commission will 
have a significant public information role in 
research, evaluation and impact assessment, in 
providing information and advice, and in mounting 

publicity campaigns to make people aware of their 
rights and responsibilities in relation to taking on 
debt and in relation to the recovery of debt through 
the formal court system or informal recovery.

Mr Arbuckle: So, there will be no savings in 
relation to the messengers-at-arms, but the 
commission will have the overriding responsibility 
for the whole process.

Beverley Francis: That is correct.

Mr Arbuckle: I would like to jump back to a 
question that Derek Brownlee asked about 
clearing banks. In response, Andy Crawley 
referred to increasing consumer debt. The 
Executive may have to pick up the costs that arise 
from that—Andy Crawley said that that was a 
policy view—but should not the banks bear the 
burden of those costs?

Andy Crawley: That is certainly a point of view, 
but the banks should answer that question. Many 
banks accept that they have a role in financial 
education. We are working as closely as we can 
with them on developing policy around the bill. For 
example, banks provide financial support to 
Money Advice Scotland. There are shades of view 
around the matters with which the bill deals, but 
the key question is probably one that the banks, 
rather than the Executive, should answer.

Jim Mather (Highlands and Islands) (SNP): I 
would like to pick up on a point that Andy Crawley 
made. You said that there was no evidence that 
the legal changes were causing increased 
insolvency down south. Does that mean that you 
anticipate that the bill will have a neutral effect on 
the rate of insolvency?

Andy Crawley: I am wary of saying that that 
would be the outcome, simply because of the 
discussion that we have had about the difficulty of 
forecasting how the economy will move and what 
the overall context will be. However, we are robust 
in our view that there is no evidence to suggest 
that the introduction of one-year discharge in 
England is feeding through into higher numbers of 
insolvencies. Figures are available to show that. 
Insolvency measures that are not affected by the 
one-year discharge, which in England include 
individual voluntary arrangements and in Scotland 
include sequestration, are going up by comparable 
rates. Whatever else is going on, the one-year 
discharge in England is not feeding into increasing 
numbers of bankruptcies.

On the longer-term effect, our intention is to 
review the policy and to ensure that we keep an 
eye on how things are progressing. Again, I return 
to what Paul Cackette said: our view is that such 
things are good in themselves and that it is good 
to have an earlier discharge period because it will 
enable people who experience business failures to 
restart more quickly, for example. Analogous with 
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what has happened in some American states, we 
think that there is evidence to suggest that there is 
a link between early discharge and entrepreneurial 
activity in general.

We have set out our stall: we believe that the 
proposals are good, and we come to Parliament 
hoping that Parliament will agree with us.

Jim Mather: I note your diffidence about the 
neutral impact question that I asked. A degree of 
disquiet has been evident in the input that we have 
received from the private sector, the Institute of 
Chartered Accountants of Scotland, the Credit 
Services Association, the SMASO and the clearing 
banks. Most of those entities have cross-border 
nervous systems and are plugged into what is 
happening down south. In the light of that, do you 
have any plans to sit down and meet all of them?

Andy Crawley: We have met all of them and 
would be happy to meet them again. We are 
having a continuing discussion with all 
stakeholders on the issues that surround the bill. 
The policy team met representatives from the 
clearing banks last week and I fully expect that 
they will meet them again in the next few weeks. 

Jim Mather: To what extent will those meetings 
result in a more complete—albeit high-level—
macro model of the cost implications for and the 
impact on the Scottish economy?

Andy Crawley: Those are two different issues. 
As far as the cost to the Executive is concerned, 
we hope and believe that we have bottomed all 
that out. As far as cost to the economy is 
concerned, the key answer to that question is the 
one that I gave earlier, which is that we do not 
agree with the banks’ assertion about the cost of 
the reforms. I am not sure that I can expand 
further on that.

Jim Mather: That is where disquiet arises. We 
are aware of the disquiet of other organisations. 
The CSA is talking about a lack of focus on the 
cost implications, the ICAS response is one of 
quiet disdain and the SMASO response was one 
of virtual disengagement. What do you intend to 
do to overcome that and to get those bodies round 
the table so that we can get a financial 
memorandum that comes with some imprimatur of 
support from those entities?

Andy Crawley: We intend to continue our 
dialogue with all those bodies, but I cannot say 
right now that we will deliver agreement from 
them, because they are stakeholders that have 
particular perspectives and interests, including 
financial interests. Their comments centre on the 
assumption that we are making bankruptcy softer 
or too soft, and that bankruptcy numbers and debt 
write-off will therefore go up. We do not agree with 
that assumption. They say that it is true, but our 
response is that there is no evidence to support 

that assumption. The evidence that we have, and 
the basis on which we are making our financial 
assumptions, is that there will not be the impact 
that those stakeholders are suggesting.

Other than that, it is a question of getting out the 
crystal ball. We do not know what the economy 
will look like in five years’ time or 10 years’ time. 
We can say only that, as the Government, we will 
do our level best to ensure that we have a handle 
on those trends and that we will respond to them 
appropriately. We certainly accept the basic point 
that we should be doing what we can to put 
together assumptions and forecasts about how the 
figures will develop, and we are doing that in 
relation to the regulatory impact assessment 
around trust deeds.

Jim Mather: Has any attempt been made down 
south to disaggregate the impact of the new 
legislation and economic movement over the 
period, to try to identify cause and effect more 
rationally?

Andy Crawley: The UK Insolvency Service 
would need to answer that question. My 
impression, if it is helpful, is that the Insolvency 
Service treats the issue seriously, not least 
because of concerns that were expressed during 
the passage of the Enterprise Act 2002. The 
service is well aware of the concern that the 
change would lead to an increase in 
sequestrations, so it is tracking the impacts as 
best it can. Given the latest figures, which were 
released last week, it came to the conclusion that 
there is no evidence to support the assertion that 
one-year discharge has led to an increase in 
bankruptcies. That is also our view.

Jim Mather: I have one final question relating to 
that. Have you gone back to look at the financial 
memorandum that accompanied the UK 
Enterprise Bill, and reviewed it in the light of post-
implementation consideration of the Enterprise Act 
2002?

Andy Crawley: Not to that level of detail. 

Jim Mather: Do you think that doing so would 
be worth your while?

Andy Crawley: I am happy to consider doing 
so, but I cannot say whether it would be worth 
while—I am not sure how helpful it would be. It is 
important for the committee to understand that the 
structure of the UK Insolvency Service is different 
from that of the Accountant in Bankruptcy. 
Comparisons are useful, but we are really talking 
about policy comparisons, not financial impact 
comparisons.

For example, one of the concerns that ICAS 
raised with the committee related to apparent 
insolvency. Our Westminster colleagues are doing 
a lot of work around what they call “no income, no 
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asset” debtors. In our view—I emphasise that it is 
our view—all that work is driven by the costing 
models that are used at Westminster, which we do 
not use. Therefore, what appears in the financial 
memorandum for a UK bill will be of limited use to
us in our projection of the costs that fall on the 
Accountant in Bankruptcy. That is why I am a bit 
hesitant about agreeing with Jim Mather. We have 
considered the suggestion, but in our view it is not 
particularly helpful because we use a completely 
different financial model, which appears in the 
figures in the financial memorandum.

Jim Mather: Do you anticipate that that model 
will change in the light of future meetings with the 
private sector entities primarily, and the clearing 
banks, ICAS, CSA and SMASO?

Andy Crawley: No, we do not, because we are 
not satisfied that there is any evidence to show 
that one-year discharge will have the kind of 
impact that they are suggesting. We have to be 
clear about that. If the banks and those other 
organisations were to come back to us with 
evidence that suggested that we had made some 
kind of wrong assumption, that would be different, 
but they have not done that. We will continue to 
meet them and to keep everything under review 
but, as matters stand, we are confident that we 
have a grasp of what will happen. That is the basis 
on which we have prepared the financial 
memorandum. 

Jim Mather: What plans do you have for 
keeping a finger on the pulse of the bill, post-
implementation?

Andy Crawley: If I can put it crudely, the 
standard review period would be three years but 
we will be having a continuous review of the 
legislation. We in the policy teams have worked 
closely with the Accountant in Bankruptcy for the 
past two years on the development of the bill. We 
have regular meetings with that department and 
we will continue to do that. 

Jim Mather: Those meetings sound very 
mutually supportive; there tends to be a great deal 
of agreement. The classic comment from Toyota is 
that if you have two executives who constantly 
agree, you have one executive too many. Where 
is the contention between you and the Accountant 
in Bankruptcy? Are there areas of disagreement?

Andy Crawley: Yes. We have robust 
discussions about the costs, because the 
Accountant in Bankruptcy will have to pay for it. 
The Accountant in Bankruptcy is concerned to 
ensure that our models are accurate because it 
does not want to have to ask for more money to 
deliver our policy. I reassure the committee that it 
is not a kind of patsy arrangement in which we all 
clap one another on the back and say, “Well 
done.” There is vigorous discussion.

Jim Mather: I am pleased to hear that.

Mark Ballard (Lothians) (Green): The rather 
strange table 4 on page 105 of the memorandum 
lays out the total cost of the information disclosure
scheme, starting at £193,500 per annum for 1,000 
applications a month and going up to about £2 
million for 10,000 applications a month. However, 
it mentions that when demand exceeds 50,000 
applications per annum, there will be a one-off 
infrastructure cost. I presume that means that if 
applications were to exceed 50,000 applications a 
month, the scheme would cost more than £10 
million per annum. There seems to be a huge 
variation in costs and in the number of applications 
per month. Will you explain the thinking behind 
including such a wide variety of potential costs and 
numbers?

Andy Crawley: Yes—we can explain why we 
took that approach. I shall pass the question over 
to Beverley Francis, who has done a lot of work on 
the matter with UK colleagues. 

10:45
Beverley Francis: The challenge in providing 

costings for information disclosure is simply due to 
the fact that discussions and dialogue on the detail 
of any scheme or proposal are at a very early 
stage. The bill will provide Scottish ministers with 
powers to develop and implement the necessary 
regulations, which are part of an overall UK jigsaw. 
It will give Scottish ministers the power to work 
with colleagues at Westminster to introduce a 
scheme at some point in the future. As a result of 
development time and costs, we envisage that a 
scheme will not be operational until 2008-09.

It is difficult to predict how many people will use 
information disclosure orders. We have attempted 
to give the committee a sense of the various 
potential volumes of applications and what their 
cost implications might be. A number of factors will 
determine whether a creditor will seek an IDO. Our 
policy view is that not every court enforcement or 
every application for recovery through the court 
will need an IDO. We see IDOs as a last resort. 
We have made it clear on the record that we 
would expect creditors already to have pursued, 
perhaps unsuccessfully, an application for 
recovery. It is on the basis of that lack of success 
that they would seek additional information to 
assist them with a successful enforcement.

The bill will make a number of changes to 
diligence to make it easier for creditors to seek 
recovery and to bring about successful recovery. 
We have built in a number of debtor protections, 
thereby creating greater opportunities for those 
who genuinely can pay when given time and some 
support to do so, thus reducing the number of 
legal actions that are taken for debt recovery. All 
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those issues have to be balanced out. As has 
been alluded to, this is a matter of choice. 
Creditors do not need to go for a court-based 
system of recovery. Debtors do not necessarily 
need to involve themselves in a final court decree. 
Through the various reforms of the debt 
arrangement scheme, Money Advice Scotland and 
so on, and with the proposed commission on wider 
education, we are trying to minimise the number of 
cases that come to court and allow people to settle 
before things get to that stage.

I apologise for giving such a long, roundabout 
answer, but all those factors are difficult to predict 
and we are trying to be sensible about the volume 
of information disclosures that may happen. We 
anticipate that, in developing the scheme with our 
colleagues in the Department for Constitutional 
Affairs, we will put a lot more detail into it.

We expect the scheme to be self-financing, in 
that the creditor costs for taking out an application 
will meet the costs of administering the scheme. It 
would probably be foolish of me to say that we will 
not get more than 50,000 applications per annum, 
but that is quite a generous number and I would 
be surprised if the numbers are in that kind of ball 
park. Having said that, the numbers that come in 
will be a test of the success of the policy. If our 
aim is to make court enforcement better and to 
enable information disclosure of the sort that we 
are describing, and the take-up is significant and 
positive, in essence that will mean a policy 
success. It is a difficult call. We do not want to be 
a victim of our own success but, having said that, 
if the proposal does what it is designed to do, it will 
provide a much better enforcement system.

Andy Crawley: In the context, that is an 
important point. A more effective enforcement 
system will have the important benefit of removing 
cost in other parts of the system, particularly for 
creditors, who will not need to chase debtors in 
ways that waste money. It will reduce costs for 
debtors, who will not have the costs of 
enforcement added on to the debt. I accept 
entirely that the question is a sensible one to ask, 
but again it is a matter of context. We are setting 
up projections.

Of course, things depend on where the 
threshold for entry to an IDO is pitched. For 
example, a larger number of applications might be 
expected if we said that an IDO is the first stop, 
but if we said—as we may well do—that another 
kind of enforcement must first have been tried and 
failed, a much smaller number of IDOs would be 
expected to go through the system. We propose to 
discuss such policies with the banks, for example, 
because they have concerns about the number of 
what might be called fishing arrestments that run 
through the system. The key point about such 
arrestments is that the creditor does not know 

where the money is. If they have a better idea 
about where it is, they will not waste time by 
serving an arrestment on every bank in Scotland 
and the banks will not have to waste time on 
processing arrestments when they do not have an 
account for the debtor.

We must set out our stall on the basis that we 
will develop the scheme further. We are giving the 
committee ideas about how the costs might 
develop. We accept that members will naturally 
have questions about such matters, but we cannot 
do any more than that. We think that the policy is 
good and we hope that we can progress it, but that 
does not mean that we can give final figures for 
costs.

Beverley Francis: We can certainly provide 
members with a detailed breakdown of what is 
behind the figures, if that would be helpful. We 
have had to take into account staff and court time, 
and we have made an assumption about the 
number of IDO applications that would be 
challenged, given that a defence will have to be 
built into the system so that someone can 
challenge a disclosure order. I would be happy to 
provide such information to the committee, 
although it would simply explain how the figures 
were derived—it would not provide any more 
information than that.

Mark Ballard: We are considering not the cost 
of the scheme per se, but the total impact on the 
Scottish public purse. That is why, in working out 
the bill’s effects, your point about the scheme 
being—we hope—self-financing is important.

In that context, I am slightly confused. The cost 
per application is given as £16.13, the total cost of 
the scheme appears to be £193,500 per annum 
for 1,000 applications per month, and paragraph 
733 of the financial memorandum suggests that an 
individual information request might
“cost in the region of £100 to £150”,

which is much more than a cost per application of 
£16.13. Why is there such a big jump between the 
cost per application and the proposed cost of
information requests?

Beverley Francis: If I may, I will write to the 
committee with a helpful breakdown of the figures. 
In essence, the difference is the result of the 
varying assumptions that we have made about the 
types of information disclosure that will be sought. 
For example, we think that there will be a slightly 
different cost if someone is looking for information 
to support an earnings arrestment as opposed to a 
bank arrestment. We had to make a number of 
assumptions about the cost per 1,000 or 5,000 
applications and how the infrastructure might 
work. However, my colleagues in the Scottish 
Court Service have provided me with fairly 
detailed and robust figures that might shed light on 
the matter, which I am happy to share.
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Mark Ballard: Are you concerned that a 
potential cost of £100 to £150 might act as a 
disincentive to people? You talked about IDOs 
being a last resort. If a local authority was chasing 
up council tax, water or sewerage money, a cost 
of £100 to £150 for an information request would 
seem to make the option unattractive if that cost 
were more than the potential recuperable cost. 
Therefore, the potential usefulness of the new 
measures for local authorities or similar bodies 
would be undermined.

Beverley Francis: You make a number of 
points. We do not want the scheme to be so 
expensive that people do not use it because the 
cost is prohibitive. In designing and developing the 
scheme, we want to consult fully everyone with an 
interest—financial or otherwise—in how it might 
operate, but we do not want to make it too cheap 
and easy to use because we think that that might 
lead to lazy enforcement and encourage people to 
go for an IDO before they try another form of 
diligence about which they have information. For 
example, a local authority will have information 
about and records on council tax payers in its area 
that may or may not help with an enforcement. We 
want to avoid lazy diligence whereby people see 
the scheme as a quick and easy option that will 
save them a lot of time and effort. We understand 
that that happens with the banks in relation to 
fishing arrestments, which cause a lot of time and 
resources to be wasted in the system.

We have estimated a cost of £100 to £150 for an 
individual information request, which we think is 
reasonable. At the end of the day, it will be for a 
creditor to decide whether incurring such a cost is 
worth while and whether doing so will increase the 
chances of successful enforcement. If the chances 
of successful enforcement are increased, the price 
is clearly worth paying, but the creditor may think 
that the price is not worth paying and that other, 
more cost-effective, enforcement options are open 
to them in the court system and informally.

Paul Cackette: The plus point is that IDOs will 
allow a much more focused form of debt recovery 
than the current fishing diligences, which four or 
five main banks have to manage. If a fishing 
diligence is served on four banks, three of those 
banks might have none of the money because the 
person might have an account with only one bank. 
The banks spend quite a lot of time searching their 
accounts, although in the majority of cases the 
person in question is not their customer. The 
Committee of Scottish Clearing Bankers 
recognises in its submission that there will be a 
benefit to the clearing banks as a result of the 
reduction in their administration costs.

Mark Ballard: It is important that creditors 
choose the most effective route rather than the 
most cost-effective route. If cost becomes the 

primary determinant, less effective routes might be 
chosen. I am still concerned about that.

Given what I said about the apparent gap 
between the cost per application and the 
suggested costs, is there scope for variability in 
the cost structure to meet the needs of certain 
institutions or organisations, such as local 
authorities that are seeking to recover council tax 
moneys? Will the legislation be flexible?

Beverley Francis: We would be happy to 
consider that. The figures in the financial 
memorandum are, of course, generic and are 
based on the scheme’s principles and current 
structure. As we develop the details, we will be 
happy to take into account the needs of various 
stakeholders to ensure that the outcome that you 
suggest is reached.

Dr Elaine Murray (Dumfries) (Lab): I have a 
simple question. In the first parliamentary session, 
the Executive introduced legislation to rationalise 
the number of non-departmental public bodies, but 
the bill aims to establish yet another quango that 
will have a seven-member board with two ex-
officio members, a chief executive and 10 further 
staff. Staffing costs would be £400,000 per 
annum. Are there any alternatives to establishing 
another quango, or is that the only way of 
achieving the bill’s aims? Were those alternatives
considered? If so, why were they discounted?

Paul Cackette: It is true that there is a general 
reluctance to establish new NDPBs, unless the 
case for doing so is well made. However, the main 
issue to note about scrutiny and regulation in the 
area that we are discussing is the need to respond 
to concerns that arose following difficulties that 
were identified—or which were believed to exist—
in how sheriff officers and messengers-at-arms 
carried out their debt enforcement functions. It is 
clear that a suitably independent and transparent 
means by which their conduct can be scrutinised 
is important, so that public confidence in what they 
do is maintained.

There were a number of alternatives and 
consideration was given to other options that 
would create a degree of independence from the 
court system. The feeling was that scrutiny should 
be separate and independent from the judicial 
level of scrutiny that exists at present and from the 
Scottish Court Service, which could be seen as 
being somewhat analogous to that. The option of 
having an NDPB was thought to be the most 
efficient and effective one, in terms of ensuring 
that the public would have confidence in the 
effective scrutiny of this part of what is, in effect, 
the court enforcement system.

11:00
Dr Murray: Given the existence of the Freedom 

of Information (Scotland) Act 2002, could not the 
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sort of thing that we are discussing have been 
done in-house by the Scottish Executive?

Paul Cackette: It could have been. The 
question would concern the extent to which a 
modern system involving a regulatory body that 
can be seen to be separate from the way in which 
the Executive operates would be the best way of 
achieving that. The feeling was that a separate 
structure would maximise the confidence of the 
profession and the members of the public who are 
affected by enforcement and diligence.

Dr Murray: It is a more expensive option, is it 
not?

Andy Crawley: Not necessarily. If the work 
were to be done in the Executive, we would still 
have to employ the people to do it. Added to that 
under the proposal is the cost of the degree of 
independence that the commission would have, as 
it would involve outside interests and people other 
than civil servants. In our view, that is an important 
piece of added value. 

The decision comes down to value for money 
and whether it is worth spending such an amount 
on a new commission. To return to the comments 
that were made about the overall context in which 
the process of reform is taking place, it might be 
helpful to consider that a great deal of money is 
spent on debt in various ways. I am thinking not 
only of the hundreds of adverts that we see on the 
television, but of the social cost of debt in terms of 
lost employment, education and health issues. 
Those things add up to many millions of pounds 
and our view is that a commission that will provide 
more benefits than the other options represents 
good value for money and can be justified on that 
basis.

The Convener: Members of the Finance 
Committee are becoming increasingly concerned 
about the number of bodies such as commissions 
and NDPBs. It would take some pretty heavy 
persuading—well beyond what you have given us 
so far—to make us believe that such expenditure 
is justified when other methods are available. I am 
sceptical about whether the spending is justified. I 
know that independence is desirable, but it could 
be argued that NDPBs are not independent of 
Government and that, if you wanted to achieve 
true independence, you would need to use a 
process involving a parliamentary commissioner. I 
am not urging that on you—in fact, I am almost 
going in the other direction.

Why does not the industry pay for the required 
regulation either through the banks, which are the 
initial source of the debt problem and the ultimate 
beneficiaries of the system, or through instruments 
such as the sheriff officers and other agencies? 
Why should the public purse pick up the cost for 
the required legislation when, ultimately, the 
beneficiary is not Government?

Paul Cackette: The beneficiaries are those 
people who are affected by diligence and require 
adequate protection. When one thinks back to 
some of the concerns that have arisen in the past 
and to the difficult circumstances that are 
encountered by people who have their bank 
accounts arrested and other diligence steps taken 
against them—

The Convener: My question is, why cannot the 
banks and the financial institutions pay to regulate 
themselves against the bad practice that they 
pursue? Why should the general public pay for 
that?

Andy Crawley: I think that the banks’ response 
to the committee’s inquiry gives you the answer to 
that. Their response has been along the lines of, 
“How terrible it is that more debt will be written off.” 
Banks do some work in this area, but we do not 
consider asking them to pay for this particular 
piece of work to be a realistic option. That just will 
not happen.

The Convener: Why not? Legislation could 
force the banks to do that, if we wanted to take 
that route. Why should the general public pay to 
set up a commission to regulate an industry that is 
making significant resources out of its own 
activities?

Andy Crawley: Because the public already pay 
for the costs of debt in various ways. I mentioned 
earlier the context in which this needs to be seen. 
We are not talking about no-cost alternatives. Our 
proposal is part of a much wider Executive 
strategy that is designed to improve understanding 
of debt, financial management and financial 
education. All those elements will deliver important 
benefits. In that context, our view is that there is a 
need for a high-profile body to front this aspect of 
debt management in Scotland. 

There are a few alternatives, the first of which 
would be to do nothing. That would leave 
regulation to the courts. However, that has 
demonstrably not worked, which means that we 
need to try something else.

Self-regulation would be a cost-effective option, 
but problems would arise because the 
enforcement profession is small and, therefore, 
has a low economic base from which to support 
such work. Further, the enforcement profession is 
split—there is no consensus within it on how to 
deal with these issues. We have to provide that for 
the profession, in a sense.

The third option would be to use the civil service. 
That would have a cost and would not deliver the 
benefits that a commission would, because it 
would have no profile at all; it would simply be part 
of the great mass of Government work.

611



3411 7 FEBRUARY 2006 3412

The final option would be to have a public body. 
We did an options analysis around whether that 
should be an NDPB, a commissioner or some 
other form of public body and concluded that the 
proposals that ended up in the bill were the best.

The Convener: Did you consider attaching the 
function to an existing regulatory or inspection 
system, rather than setting up a new independent 
commissioner for that purpose?

Paul Cackette: Yes. At one point, we 
considered whether it would be appropriate to 
combine the functions with those of the 
Accountant in Bankruptcy. We reached the 
decision that the sets of functions did not have 
sufficient consistency with one another. They 
provided different services and related to differing 
sorts of functions, which meant that the option 
would result in a slightly odd hybrid.

Andy Crawley: We are still considering whether 
we can house the commission in the most 
effective and cost-effective manner by sharing 
offices and resources. Obviously, we know that 
there are concerns about value for money around 
the setting up of any new commission and, once 
we had decided that that was the best policy 
option, we did a lot of work to ensure that the 
costs were robust and that we could deliver the 
proposal in the cheapest possible way. We can 
provide more information on that if the committee 
would find it helpful. 

The Convener: I would need a lot of persuasion 
that we need to spend the £1 million. From what I 
have heard, I am not convinced—in terms of cost 
as well as policy—that an overwhelming case has 
been presented in favour of the chosen option 
rather than the other options. You might want to 
give us some more detail with regard to how you 
assessed the various options and, in that context, 
review whether there are better and cheaper 
options. Speaking personally, however, I am 
sceptical about whether we need another 
commission to perform the function that you have 
identified and I wonder whether it could not be 
performed in a more cost-effective way.

Andy Crawley: We accept that that is your 
view.

The Convener: Thank you for coming. We will 
consider our report at our meeting on 28 February 
and will probably produce it on 1 March.

As previously agreed, the committee will now 
move into private session to discuss the 
Executive’s response to our stage 2 budget report 
and our deprivation inquiry.

11:11
Meeting continued in private until 12:23.
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EXTRACT FROM THE MINUTES OF PROCEEDINGS

Vol. 4, No. 5 Session 2

Meeting of the Parliament

Wednesday 24 May 2006 

Note: (DT) signifies a decision taken at Decision Time.

Bankruptcy and Diligence etc. (Scotland) Bill: The Deputy Minister for Enterprise 
and Culture (Allan Wilson) moved S2M-4269—That the Parliament agrees to the 
general principles of the Bankruptcy and Diligence etc. (Scotland) Bill.

After debate, the motion was agreed to ((DT) by division: For 94, Against 5, 
Abstentions 16).

Bankruptcy and Diligence etc. (Scotland) Bill: Financial Resolution: The Deputy 
Minister for Enterprise and Culture (Allan Wilson) moved S2M-4383—That the 
Parliament, for the purposes of any Act of the Scottish Parliament resulting from the 
Bankruptcy and Diligence etc. (Scotland) Bill, agrees—

(a) to any—

(i) increase in expenditure charged on; and 

(ii) expenditure for new purposes or increase in expenditure for existing 
purposes payable out of, the Scottish Consolidated Fund in consequence of the 
Act; and 

(b) to any charge imposed, and any payment required to be made, in 
consequence of the Act.

The motion was agreed to ((DT) by division: For 93, Against 5, Abstentions 16).

613



25887 24 MAY 2006 25888

Bankruptcy and Diligence etc 
(Scotland) Bill: Stage 1

The Deputy Presiding Officer (Trish 
Godman): The next item of business is a debate 
on motion S2M-4269, in the name of Allan Wilson, 
on the general principles of the Bankruptcy and 
Diligence etc (Scotland) Bill.

14:33
The Deputy Minister for Enterprise and 

Lifelong Learning (Allan Wilson): Credit, as 
members will know, is essential in our modern 
economy. In the past 20 years, credit markets 
have been opened up and getting credit is easier 
and, indeed, cheaper than it used to be. That is a 
good thing in many ways. It has supported 
economic growth by helping businesses to grow at 
considerably less cost and it has helped people to 
improve their standard of living.

Most of us, of course, use credit wisely, whether 
as businesses or as consumers. Unfortunately, for 
some of us, good credit can turn into bad debt. 
That can happen for a variety of reasons. It can be 
simple bad luck, but it could be bad judgment or, 
indeed, bad behaviour. Whatever the cause of the 
bad debt, it has a cost. For business, bad debt that 
is not paid can lead to underinvestment, low 
growth or business failure. That is bad for the 
people who drive our economy forward—the risk 
takers—and, of course, for the people whom they 
employ. For the man or woman in the street, bad 
debt can lead to illness, unemployment or even to 
families breaking up. We know that the problems 
caused by debt unfortunately fall most harshly on 
our more vulnerable communities.

The bill is therefore about debt and dealing with 
debt, but it is also about hope and helping people 
to restart after their debt has been dealt with. It 
does other things, but debt and restart are at the 
core of our proposals.

Dealing with debt raises many issues, some of 
which are complex and challenging to resolve. The 
bill has two main objectives: to help business to 
grow and to encourage responsible risk taking. It 
will ensure that those who can pay should pay, 
because it will be tough on the won’t pays. It will 
also help the could pays to get back on their feet 
by paying their debt, and it will offer humane ways 
out of debt for those who cannot pay.

Many parts of the bill strike a balance. I was 
struck by what was said during time for reflection, 
which we all listened to. A balance has to be 
struck between competing interests. I am not sure 
that Gandhi would necessarily approve, but we 
have made every effort to ensure that the balance 
has been struck in the right place.

The bill has been many years in preparation. For 
example, we have considered the 
recommendations made by the Scottish Law 
Commission over a 20-year period, and many of 
them will be implemented by the bill. Expert advice 
is, of course, essential, but that is not the whole 
story. The bill strikes the right balance because we 
have listened to people, parliamentary colleagues 
included. We have consulted widely and often. We 
have held meetings across Scotland and we have 
set up working groups as required, for example on 
debt relief—about which I will say something 
later—and on regulatory reform. We have learned 
much and I remain—as colleagues know—willing 
to learn. In that way, we can build on the 
consensus that I suspect is already emerging. 
That is good, and it is recognition of the need for 
reform.

This is a good point at which to thank the 
Enterprise and Culture Committee and its clerks 
for their clear and thorough report on the bill. I 
strongly welcome the committee’s endorsement of 
the bill’s general principles. It is clear that all the 
committees that fed into the report worked hard to 
cover an unusually wide range of issues. I hope 
that they will take the same approach during stage 
2. I know that I will. This is a large and complex 
piece of legislation. The report has given me food 
for thought in a number of areas. I look forward to 
the policy discussions that will ensue.

The bill, like many bills, does more than one 
thing. The four main elements are linked by a 
theme of debt. Each offers something for business 
and something for consumers. The four elements 
are bankruptcy, floating charges, enforcement and 
diligence, which is debt recovery or debt 
enforcement, for those who are unfamiliar with the 
term.

I will take a quick look at bankruptcy first. Some 
people can manage their way out of debt by 
themselves, others require help and some cannot 
manage at all—they are the can’t pay debtors who 
need to find a way out of the debt trap that they 
find themselves in. Bankruptcy, whether through 
sequestration or a protected trust deed, is the way 
out for can’t pay debtors. It lets them cancel the 
debts that they cannot pay, after a trustee is 
satisfied that they have paid as much as they can. 
As I have already said, can’t pay debtors also 
need a fair chance to start again, perhaps after 
learning a hard lesson. Members should make no 
mistake about it—bankruptcy is a very hard lesson 
for some. Although it can be the right way out, it is 
certainly not an easy way out. It is a very tough 
way out indeed. It is irrefutable that bankruptcy is 
tougher than any other type of debt enforcement in 
the bill or elsewhere. That is an important 
message.
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Bankruptcy needs to be tough. People who can 
pay should pay, even when bankrupt. People who 
do not pay their debts when they can are a clear 
problem for business and others—they are a 
problem for everybody. The public need to be 
protected from those few who will not pay and who 
abuse the system. Of course, not many people set 
out to abuse the system. Most people who go 
bankrupt really cannot pay, for one reason or 
another. Some have suffered ill health, have lost 
their job or have found themselves in other sad 
circumstances. Bankruptcy needs to be fair. We all 
agree that people who have fallen down need to 
be able to restart. That is good for them, good for 
the rest of us and good for the economy more 
generally.

The fair and the tough are tricky things to 
balance, as I think members agree, but I hope that 
the bill manages it. I will give members a couple of 
examples. The bill will help debtors by reducing 
the discharge period from three years to one, thus 
giving people a chance to restart more quickly. It 
will also help business by bringing in stronger 
protections. For those few who do not deserve a 
quick restart there will still be a flexible system of 
two-year to 15-year bankruptcy restrictions—tough 
but fair.

Murdo Fraser (Mid Scotland and Fife) (Con): 
One issue that the Enterprise and Culture 
Committee considered is the rising trend of 
personal bankruptcies. Reflecting on what has 
happened south of the border gives rise to the 
concern that the trend may accelerate if it is 
perceived that the bill makes bankruptcy easier for 
those who are in debt. Will the minister comment 
on the Executive’s policy thinking on that issue 
and say whether he anticipates an increase in the 
number of bankruptcies as a result of the bill?

Allan Wilson: As Murdo Fraser knows, we have 
deliberated that issue and listened to that claim. I 
put it to the member that no direct evidence exists 
that the claim is true, whereas indirect evidence 
suggests strongly that it is wrong. The number of 
sequestrations in Scotland has increased by 54 
per cent, which is in part because of an increase in 
creditor applications. However, in England, where 
the one-year discharge measure has been in 
place since 1 April 2004, the number of 
bankruptcies has not gone up so quickly. The 
figures have increased north and south of the 
border but, although the one-year discharge is in 
place down south, the number of sequestrations 
here has increased more quickly. No direct 
evidence exists to link the one-year discharge with 
a possible increase in the number of 
sequestrations. I refute some of the claims that are 
made about that. I emphasise that it is not our 
intention to increase the number of sequestrations. 
However, some of the diligence provisions that I 

will talk about have the potential to do that, if they 
are not successful. 

John Swinburne (Central Scotland) (SSCUP): 
Does the bill contain any measures to tackle what 
I call junk mail debt? Everyone is inundated with 
junk mail that promises instant access to £3,000 or 
£5,000, which can be attractive to people who are 
at the bottom end of the financial scale. Will the 
Executive stop financial organisations from 
sending such mail?

Allan Wilson: The short answer is no. The 
member is talking about the credit side of the 
credit-debt coin. As I have said, access to credit is 
good for individuals and the economy, although it 
can lead some people into difficulties. We are 
trying to address the issues for people who get 
into difficulty.

Fergus Ewing (Inverness East, Nairn and 
Lochaber) (SNP) rose—

Allan Wilson: Sorry, but I have a lot to get 
through.

I will make a quick comment about floating 
charges, although perhaps they are not on 
everybody’s agenda. We are working to make 
Scotland a better place to do business. The bill will 
help borrowers and lenders by giving lenders a
better understanding of how much debt a 
company has and, by doing so, it will help 
businesses to raise working capital more easily.

I turn to enforcement. Modern laws require a 
modern structure to enforce them. We are 
reviewing the framework and sweeping away the 
cobweb of existing regulation—we have 10 or so 
regulators. The bill will bring the existing citation 
and enforcement professions into one new 
profession, called messengers of court. We will 
replace a toothless advisory council with a strong 
independent body—the Scottish civil enforcement 
commission—which will be the single regulator for 
the new profession.

Parts 4 to 15 will reform diligence. The new law 
should help businesses to recover unpaid debts 
quickly and effectively and help people to sort out 
debt problems. Giving people the right debt tools 
will lead them to the right solutions, even in the 
difficult situation in which equal but competing 
interests must be balanced. Parts 4 to 15 will give 
debtors and creditors a range of new and updated 
tools. The bill contains a lot of detail on diligence, 
which I will not go into now, although I am happy 
to reflect on points that are raised during the 
debate. The measures are about sharing better-
quality information, modernising debt tools and 
removing barriers to business.

The tool of land attachment will fill a hole in our 
enforcement system. People will no longer suffer 
the worst fate of bankruptcy, which, at present, is 
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the only way in which creditors can get payment 
through the value of land and buildings. In some 
cases, land attachment may lead to a sale order, 
although the English experience of the similar 
charging order system is that sale orders are not 
often used.

As the recent figures, including those for 
mortgage repossession orders, show, getting a 
sale order in a land attachment will not, in many 
cases, mean an eviction. Few creditors want to 
force people out of their homes. That is an 
important point to make. They are happy that the 
land attachment means that they have a security 
that they can use when the debtor comes to sell.

Fergus Ewing: Will the minister take an 
intervention? 

Allan Wilson: I think that I am about to move to 
my conclusion.

The Deputy Presiding Officer: You have some 
time in hand, minister.

Fergus Ewing: I accept a great deal of what the 
minister is saying. However, the new land 
attachment will be a radical, new and powerful 
weapon in the hands of creditors. Adjudication 
was an imperfect tool because of the 10-year 
period that was required to perfect it. 

Has the Executive anticipated the extent to 
which land attachment will be used? In particular, 
will local authorities and agencies of the state use 
it to recover taxes and public debts? If so, tens of 
thousands of land attachments could result with 
the possibility of a high number of evictions. What 
information has the minister gleaned from public 
agencies? Has he asked them how they anticipate 
they will use this new and powerful tool?

Allan Wilson: I am sure that Fergus Ewing’s 
intention is not to scaremonger. However, I take 
his point. I am sure that, as with private creditors, 
public creditors will welcome the provisions that 
we seek to make on land attachment. An 
important point to make is that the alternative 
route for creditors to secure access to land values 
would be to force sequestration and bankruptcy. 
That would automatically lead to the debtor losing 
ownership of their property and, potentially, to 
repossession and resale.

Christine Grahame (South of Scotland) 
(SNP): Will the minister give way? 

Allan Wilson: If the member does not mind, I 
will develop the point, which is important. We are 
aware of the issue. I say to Fergus Ewing that we 
want to ensure not only that our proposal for land 
attachment is fair to creditors—whether public or 
private—but that it reflects the circumstances in 
which debtors find themselves. Appropriate 
safeguards should be built into the process to 

ensure that no unnecessary repossessions and 
evictions take place.

Tommy Sheridan (Glasgow) (SSP): Will the 
minister give way?

Allan Wilson: I will give way in a minute.

Of course, the bill includes safeguards with 
regard to the length of time that the process will 
take and, importantly, to the access to debt relief 
that will be made available to the debtor during the 
period. I give way to Tommy Sheridan.

The Deputy Presiding Officer: Very briefly 
please, Mr Sheridan.

Tommy Sheridan: Can the minister tell the 
chamber what safeguard will be put in place to 
prevent creditors using land attachment to scare 
the living daylights out of debtors, to the extent 
that they seek to pay off their debt using any 
means possible, which could put them into even 
worse debt? I am thinking of how poindings were 
used in relation to warrant sales.

The Deputy Presiding Officer: You should be 
winding up, minister.

Allan Wilson: I am sure that Tommy Sheridan 
has no intention of scaring the living daylights out 
of the population by suggesting that the Executive 
would suggest such a thing. It is important that 
debtors have access to information and to the 
important help and advice that they can get 
through Money Advice Scotland and other 
organisations to ensure that nobody is scared as a 
consequence of the process of diligence. 

As I have said, it is important to ensure that 
proper safeguards are in place throughout the 
process to protect the interests of debtors and to 
ensure that creditors have access to the land 
assets of people who could pay their debts but 
who do not pay them. I am conscious of the need 
to strike the appropriate balance in that regard, 
which is one reason why we will address some of 
the issues at stage 2.

In conclusion—is that okay, Presiding Officer?

The Deputy Presiding Officer: Yes.

Allan Wilson: I thought that I should ask. I could 
go on but, to be fair, there is a time limit. I am 
happy to respond to members’ questions 
throughout the debate. 

I take an inclusive approach to the subject. I 
hope that we can continue to debate it using the 
non-partisan and non-party-political approach that 
we have taken to date.

In conclusion, it is right that creditors can
recover their debts quickly and effectively. It is 
also right that people in debt are treated in a 
humane and fair way and that they can restart 
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their lives. The bill is designed to do those things. 
The fact that we have listened carefully and that 
we will continue to listen has helped and will help 
to ensure that the bill gets the balance right. 
Ultimately, members will decide whether that is the 
case. 

I move,
That the Parliament agrees to the general principles of 

the Bankruptcy and Diligence etc. (Scotland) Bill.

14:49
Mr Kenny MacAskill (Lothians) (SNP): I 

welcome the minister’s speech, his view that the 
bill should be dealt with consensually and his 
statement that he will deal with it inclusively. I am 
also grateful for his commitment to address a 
variety of matters at stage 2.

The Parliament must reach a consensus on the 
bill. It is not the most exciting of bills, but it is 
important that we address bankruptcy and 
diligence. We are in the 21st century and the 
ground has changed under our feet. We must 
make Scotland more entrepreneurial and ensure 
that those who try and sometimes fail in business 
are supported in their efforts to try and try again 
until such time as they succeed. 

We need to strike a balance. That important 
point has already been made. Society has 
changed: debt and credit are much more readily 
available and are used much more. We need to be 
extremely sympathetic to those who get into debt 
and towards the problems that affect them and 
their families, but we must also be aware that 
creditors suffer. If a bill is not paid to a small 
joinery firm it can go out of business, jobs can be 
lost and people can lose their livelihoods. We must 
strike a balance between debtors’ needs and the 
needs of those who, through no fault of their own, 
have lost out because of the debts that others 
have incurred.

The Scottish National Party broadly welcomes 
the bill’s thrust and ethos. A great deal of credit 
must go to the Enterprise and Culture Committee, 
which has identified many of the fault lines. I hope 
that the minister will take those on board, as he 
has said he will, and that we will be able to discuss 
them and reach a consensus on how to deal with 
them. The committee correctly flagged up issues 
of significant concern where change must take 
place. We hope to work not only with it but with the 
minister to reach a consensus that will enable 
us—as the Government has set out to do—to deal 
with bankruptcy, diligence and other matters not 
for five or 10 years but for the early part of this 
century. That is important for all—debtors and 
businesses alike.

We must accept that circumstances have 
changed. We have a property-owning democracy, 

as Mrs Thatcher wanted. Whether or not we like it, 
that is the circumstance that we face and we must 
address it. In our world, not only is credit more 
available but consumption is much more possible. 
Rather than condemn people for seeking more in 
this materialistic society we must try to protect 
them. We are where we are whether or not we like 
it and we must ensure that the law acknowledges 
that.

The SNP adds the caveat that it is important to 
address the consequences of debt, which are 
severe in Scotland. The Parliament and the 
Executive have to pick up the pieces of not only 
the problems that go with debt or the bankruptcies 
and sequestrations that follow but the personal 
hardships—broken marriages, depression and 
alcoholism—that can be fuelled by the debt into 
which people fall. The difficulty is that we are able 
to address the consequences of debt but we are 
unable to address its causes. Until such time as 
those who represent the people of Scotland in this 
Parliament have the opportunity to address 
consumer credit as well as deal with the 
consequences of consumer debt, we will be 
hidebound. The Enterprise Act 2002 did not go far 
enough in protecting our people from outrageous 
interest rates or advertisements that are designed 
to lure them in and sucker them. We must have 
the powers to address that. That will be a battle for 
another day but, if we are to address debt in 
Scotland, we must be able to tackle its causes 
every bit as much as its consequences.

Although it is important that we legislate, people 
must take personal responsibility. That has to be 
brought home to them. In Scotland, we perhaps 
dine out on the image of the thrifty Scot. That 
image certainly used to apply, but more and more 
people are getting into personal debt. It ill behoves 
people in my generation and those who are older 
to be too condemnatory, because we created the 
society in which credit is readily available and
consumer goods are punted in television 
advertisements and an array of other media. 
However, people must acknowledge that, if they 
borrow or use credit, they have a responsibility to 
pay it back. Perhaps we have to consider not only 
education, which falls within the Executive’s and 
the Parliament’s domain, but greater cultural 
change to achieve an element of individual 
responsibility.

We have not quite reached a pandemic in this 
respect, but we should consider what is being 
added to the fuel that already exists. On gambling, 
we are only at the beginning of how things might 
develop with casinos and internet access. We do 
not know how the situation will develop, but there 
are extraneous factors that will fuel consumer debt 
further. 
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We are happy to go along with the general 
principles of the bill, subject to the points that were 
correctly identified by the Enterprise and Culture 
Committee. There is a significant problem with 
bankruptcy. There has clearly been an issue 
around the proposed reduction in the discharge 
period from three years to one year. Our view is 
that the balance is probably right. The courts will 
have the opportunity to become involved, and we 
should bear in mind the desire to support 
entrepreneurs. 

I add the caveat that the entrepreneurial spirit 
that we seek to engender cannot simply be 
brought in by legislation, as is the case with 
changes relating to debt and responsibility. The 
Deputy Minister for Enterprise and Lifelong 
Learning was quite right about that. Floating 
charges might be viewed with incredulity by the 
vast majority of our electorate, but they are 
important for businesses. Although they might be 
viewed with some scepticism, they are necessary 
if we wish Scottish businesses to be able to 
compete not just in the United Kingdom but on a 
pan-European and global basis. We need to give 
support in that regard. 

Other matters have been highlighted by the Law 
Society of Scotland, which doubtless have been 
intimated to the minister. Despite what I said about 
the need to have our own distinctive consumer 
credit legislation, there are areas where we will 
now have to work with the Westminster 
Government. I will happily give the Executive my 
full support in any representations that it requires 
to make to the Department of Trade and Industry 
in England to ensure that there is some harmony 
on the matters that the Law Society and others 
have raised. It would be counterproductive not to 
act in that way. 

Turning to enforcement, our view is that the 
nomenclature for sheriff officers should be 
whatever makes them happy. Whatever they wish 
to be called, it is fine by us. [Laughter.] We should 
not laugh or be too jocular about it—sheriff officers 
do a significant job. I was commenting to 
somebody from a citizens advice bureau earlier 
that there has been a great deal of condemnation 
of the sheriff officer profession, in particular with 
respect to what happened when the poll tax was in 
force. However, as an instructing lawyer, I 
remember how happy people were when they 
sought to return kids who had been abducted by 
errant fathers or other people. They do good work 
as well as sometimes having to do jobs that the 
rest of us might view as unhelpful. 

Tommy Sheridan: Will the member take an 
intervention?

Mr MacAskill: Not at the moment.

We have commented on land attachment in 
various contexts, including outwith the chamber. 
We think that the proposed threshold of £1,500 for 
the recoverable sum is too low. I have sympathy 
with the minister on this matter. I will not 
necessarily say what I think the level should be. 
This is not quite the wisdom of Solomon, but I 
think that £1,500 is too low and we need to review 
it. It could be too simplistic to propose that we take 
a percentage of someone’s debt. How would that 
be calculated? What would we include and 
exclude? I ask the minister to review that provision 
and to speak to the interested parties, including 
CABx, to establish whether a consensus can be 
reached, not just among political parties but in the 
body politic, on what we think is a fair threshold. 

The Enterprise and Culture Committee got it 
right with respect to land attachment. It would be 
inappropriate to use land attachment against 
principal or main dwelling-houses. We accept that 
there are some situations—albeit very few—in 
which people have significant equity, live in large 
houses and are flagrantly at it. Aggrieved creditors 
should have the opportunity to go to court in such 
instances. We should not, however, allow land 
attachment to be used as a threat at that stage. 
That could undermine—

Tommy Sheridan: Will the member take an 
intervention?

Mr MacAskill: I think that I am out of time.

The Deputy Presiding Officer: Yes, the 
member is out of time. 

Mr MacAskill: That could compound the 
problems of debt with the ignominy of 
homelessness. As well as asking the minister to 
review the £1,500 threshold, we ask him to ensure 
that land attachment is not used against principal 
dwelling-houses. 

14:59
Murdo Fraser (Mid Scotland and Fife) (Con): 

As the first member of the Enterprise and Culture 
Committee to speak in the debate, I thank the 
committee clerks for all their assistance in 
preparing our stage 1 report and the many 
individuals and organisations that gave evidence 
to the committee. The Bankruptcy and Diligence 
etc (Scotland) Bill is a detailed and complex piece 
of proposed legislation. Given that most, if not all, 
committee members started with a limited 
background in bankruptcy, the guidance that was 
given to us by our adviser, Nicholas Grier, was 
invaluable.

The Executive introduced the bill with the stated 
intention of helping to create a more 
entrepreneurial culture and encourage personal 
and business restart following bankruptcy. That 
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ambition certainly found favour with the 
committee. However, having taken evidence, the 
general view of committee members was that the 
bill would do little, if anything, to achieve those 
objectives.

The key debate was about whether the period of 
bankruptcy should be reduced from three years to 
one year. The committee received little evidence 
to suggest that that measure would help to create 
a more entrepreneurial culture. The principal 
reason for reducing the period of bankruptcy to 
one year seemed to be that it would bring 
Scotland into line with England. As a unionist, I 
have no particular difficulty with that concept; 
indeed, in many ways it is desirable from the point 
of view of enterprise to have a level playing field 
on such issues throughout the United Kingdom. 
However, we should be clear that that, rather than 
consideration of the impact on enterprise, seems 
to be the main justification for that part of the bill.

The evidence from down south is that there has 
been a rise in personal bankruptcies following the 
introduction of similar legislation a number of 
years ago. We must be careful that we do not 
accelerate an already fast rising level of personal 
bankruptcy in Scotland.

Allan Wilson: As Murdo Fraser knows, I am 
sympathetic to the general thrust of that argument. 
However, does he, as a member of a party that is 
in favour of having a growing entrepreneurial 
base, acknowledge that the bill is part of the much 
wider European agenda—the Lisbon agenda—to 
encourage innovation and entrepreneurship? 
Although it is not the be-all and end-all in that 
agenda, it is an important part of it.

Murdo Fraser: The point that I was trying to 
make was that we heard little evidence that the bill 
would create an entrepreneurial culture. I 
appreciate that the minister’s motives are altruistic, 
but he needs to work a little harder to persuade us 
of his case.

The Scottish Conservatives have a number of 
key concerns about aspects of the bill. Although 
there is much in it that we support, we will reserve 
judgment on its totality until we see whether 
changes will be made that deal with our principal 
concerns.

Our first concern relates to protected trust 
deeds, which are, in effect, a private sector 
administered scheme and an alternative to 
bankruptcy. The fundamental difficulty for the 
committee was that while we were considering the 
bill, a parallel consultation was being held on the 
future of protected trust deeds. It would have been 
helpful to the committee if we had had a 
conclusion from the Executive on protected trust 
deeds before we prepared our report.

My view is that protected trust deeds are a 
valuable and generally cost-effective tool, which
should have a future. The Executive has proposed 
setting a minimum dividend of 30p in the pound, 
but other members of the committee shared my 
view that the case for that had not been made. 
Certainly there will be circumstances in which 30p 
in the pound would seem to be a fair minimum, but 
for many estates such an arbitrary figure would be 
completely inappropriate. I believe that the 
Executive needs to think again about the issue.

My second principal concern relates to the 
creation of the new Scottish civil enforcement 
commission, which is a quango that will be set up 
to regulate all matters relating to enforcement. The 
commission would, for example, decide on a 
person’s competence to be an enforcement officer 
and would investigate complaints. In our report, 
we drew attention to the fact that the Finance 
Committee questioned seriously whether the 
creation of a new quango was the most cost-
effective way of addressing the issue, which could 
have been dealt with in-house by the Executive’s 
Justice Department or in a number of other ways. 
Other routes certainly require consideration.

I turn to diligence. Mr MacAskill—and other 
members in interventions—raised the issue of the 
proposed land attachment, which would, in effect, 
allow an unsecured creditor with a debt of £1,500 
or more to obtain security over a debtor’s house 
and in due course to sell it to realise the debt. The 
committee had serious difficulties with that 
concept.

We currently allow a creditor to attach property 
by means of inhibition, but the sale of a property 
by adjudication is a tortuous process—members 
can take my word for it, because I instructed one 
at one stage—and takes 10 years. The new 
diligence is much quicker, but we were not 
convinced that such a fundamental change would 
strike the right balance between the interests of 
the debtor and the interests of the creditor.

The committee’s recommendation was that land 
attachment should proceed, but with a significant 
amendment to exclude the debtor’s main dwelling. 
That would be coupled with a right of appeal to the 
sheriff for creditors, which would apply in 
exceptional circumstances.

Tommy Sheridan: Will Murdo Fraser confirm 
that the committee’s view is that the main 
dwelling-house should be exempted and that that 
was not the view that was expressed by Mr 
MacAskill, on behalf of the SNP? He said that 
there should be an increase in the upper limit, 
which would mean that the main dwelling-house 
would still be up for grabs.

Murdo Fraser: I am not sure that I heard Mr 
MacAskill make that point. However, the 
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committee’s view was that the main dwelling-
house should be exempted.

Mr MacAskill: At no stage did I say what Mr 
Sheridan said that I did. Does Murdo Fraser 
accept that I endorsed the Enterprise and Culture 
Committee’s position, which is that land 
attachment should not apply to a principal 
dwelling-house, except in the most exceptional 
circumstances, when creditors should have a right 
of appeal to the court?

Murdo Fraser: Mr MacAskill has his point on 
the record. The committee proposed that people’s 
second properties, land or commercial properties 
could be attached, but that the principal dwelling-
house would be exempt. From the point of view of 
public policy, that would get round the problem of 
diligence possibly creating homelessness, which 
cannot be in the wider interest.

The new land attachment issue was one of the 
most controversial areas of the bill and attracted a 
great deal of correspondence and written and oral 
evidence. The committee would want the 
Executive to consider amending the bill at stage 2 
to ensure that it does not proceed in its current, 
somewhat draconian, form.

I wish to highlight a fourth point in relation to the 
question of diligence against earnings. Diligence 
against earnings is relatively straightforward for 
the creditor, as he simply serves a notice on the 
debtor’s employer. However, that creates all sorts 
of administrative difficulties for the employer, who 
has to calculate how much money to deduct from 
a weekly or monthly salary. That can be 
particularly complex if, as is often the case, there 
is more than one creditor. I understand that the fee 
that is payable to creditors for earnings attachment 
is currently 50p per payment and will soon rise to 
£1 per payment. For a person who is paid 
monthly, that amounts to the princely sum of £12 a 
year. For many small businesses, the burden that 
is placed on them is in no way compensated for by 
that level of remuneration. We should consider 
having a more realistic level of return.

The bill touches on wider issues, such as the 
availability of easy credit. There is no doubt that 
we have a problem in society with a huge amount 
of personal borrowing. We need to change our 
culture to ensure that we can strike the right 
balance between debtors and creditors. However, 
we cannot go too far, because we need to be wary 
of the law of unintended consequences. If we 
make credit too hard to obtain, we will simply drive 
the poorest members of society into the arms of 
loan sharks.

Although the bill contains some sensible 
measures, it is seriously flawed and will need to be 
seriously amended at stage 2. For the reasons 

that I have outlined, the Scottish Conservatives 
will not support the bill at stage 1.

15:07
Donald Gorrie (Central Scotland) (LD): Jamie 

Stone, who is the Liberal Democrat representative 
on the Enterprise and Culture Committee, will wind 
up for our party in the debate and give members 
the official party line. He will share with members 
his well-informed view, which has been formed by 
his work on the committee. However, the 
Procedures Committee has been agitating to 
ensure that more members who are not on the 
relevant committees should take part in stage 1 
debates, so I thought that I should practise what I 
preach. 

The issue of debt has interested me for many 
years. Off and on, I have visited citizens advice 
bureaux to find out what was happening. I would 
like to deal with three aspects relating to ways of 
preventing people from getting into debt at all, 
which would greatly relieve the problems that the 
bill tries to address.

First, we have to teach individual responsibility 
and ensure that individuals have the required 
knowledge. Most schoolchildren and a lot of adults 
do not understand about money at all. The system 
should get them to understand about money and 
ensure that they realise that they have to sort out 
their own money affairs.

Secondly, we should provide more support to 
people who run moral banking arrangements, 
such as credit unions, which do a lot of good 
locally. If we could put more resources into credit 
unions, they could use their local knowledge and 
give sensible loans to sensible people who will 
deal with them in a sensible way. There might be 
other arrangements, such as local banks, by which 
we can ensure that good credit is offered in a 
sensible manner.

Above all, we should attack the flogging of 
multiple debt and the practice of inducing people 
who are already hopelessly in debt to take on 
more debts. The loan sharks and back-street 
people who do that should, of course, be firmly 
dealt with, but there are also a lot of worthy 
bankers—members of the best golf clubs—whose 
minions repeatedly induce people who are 
hopelessly in debt to take on still more debt. In my 
view, anyone who indulges in that activity—from 
the director of the bank to the assistant branch 
manager—should be served with an antisocial 
behaviour order and made to do community 
service, possibly by digging the gardens of the 
people whose lives they have ruined. We must 
take the matter seriously; I know that many 
aspects of it are reserved to Westminster, but 
surely we can do something to sort it out.
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Christine May (Central Fife) (Lab): Will Mr 
Gorrie confirm that the punishment of digging 
gardens is not general Liberal Democrat policy?

Donald Gorrie: I will have to think about that. I 
am not always an expert on general Liberal 
Democrat policy. Jamie Stone can answer the 
question much better than I can.

I do not claim to be an expert on the bill, but a 
few of its provisions are worth looking at. Other 
members have mentioned land attachment and 
the exclusion of the primary dwelling-house. That 
is an important matter and I will be disappointed if 
we do not sort it out. If we allow lenders an 
unreasonable grip on somebody’s house for a 
relatively small debt, we will, in effect, turn an 
unsecured debt into a secured debt. That is totally 
immoral.

There is also the question of bank arrestments. 
There could be arrestment orders and suchlike. 
The banks say that the system would be too 
costly, but given that they make so much money 
out of debtors, they should spend a little to try to 
ensure that they operate in a more sensible and 
moral fashion.

Another issue that we need to deal with is the 
arrestment of benefits and tax credits.

Tommy Sheridan: Given that the banks make a 
profit of £4 million per day in Scotland, does the 
member agree that they must be able to come 
forward with a scheme that will protect benefits 
from arrestment when they are paid into 
accounts?

Donald Gorrie: Yes. I am not technically 
competent on the issue, but I agree with the 
principle. The banks should be made to do that.

There is the question of broadening the debt 
arrangement scheme, freezing the interest and 
agreeing with creditors about the composition of 
debt. Another question is what we should do about 
no income, no asset debtors, who are known as 
NINAs. I understand that a working group on the 
issue produced some recommendations but that 
they were not followed through. We should at least 
consider those recommendations. Perhaps the 
Enterprise and Culture Committee could put some 
of them into amendments at stage 2.

As I understand it, there are quite tight 
restrictions on the sheriff’s discretion with regard 
to warrants for sale and more flexibility could be 
given for the sheriff to apply the “reasonable” test. 
We all love the word “reasonable” because we are 
all personally reasonable—it is the other chap who 
is unreasonable—so we think that it is a good 
word. I think that that test should be applied by the 
sheriffs.

We need to strike the right balance and creditors 
must have their say as well as debtors, but many 

debtors are personally incompetent. They might 
not do the right things at the right time and they 
might need another bite at the cherry so that they 
can have a fair do. I do not know how we can 
make people personally competent if they are 
incompetent, but we must try to give them as 
much help as we can. It would be in the best 
interests of the commercial people if the debt 
business was better organised. It cannot be good 
for them to have lots of bad debts, although I 
gather that they write them off against tax so they 
are not worried about them.

We need to address the causes of debt and to 
improve the bill so that we deal with the issue 
better. The bill has good parts and it is well meant. 
The bill was in our manifesto, which I am meant to 
support, and in the partnership agreement. We 
need the bill, but we want to make it slightly better.

15:15
Alex Neil (Central Scotland) (SNP): I apologise 

for having left the chamber briefly to debate a 
completely different subject with Ken Macintosh on 
“Holyrood Live”. Members will be glad to know that 
I won.

I thank all those who were involved in the fairly 
onerous stage 1 consideration of the bill by the 
Enterprise and Culture Committee. We have been 
at that since January, which reflects the bill’s 
complexity and broad range. That process 
probably encroached on a lot of the time and 
resources of organisations such as Citizens 
Advice Scotland and Money Advice Scotland, but 
it has been worth while.

The bill provides a good example of why our 
consideration of bills before producing stage 1 
reports is far superior to the system at 
Westminster, which goes almost straight into 
amendments without the detailed consideration 
that we afford bills in committee.

Every committee member was taken aback by 
the level of personal debt in Scotland and the 
problems that personal debt creates. As the 
preamble to our report says, the average 
consumer debt is now £13,380, which is a 64 per 
cent increase on the 2001 figure. We acknowledge 
that the bill is an important part of dealing with the 
consequences of that debt, but broader policy 
issues need to be addressed in relation to the 
growth of debt and how some people get 
themselves into financial difficulty as a result of the 
marketing pressures on them to take on more 
debt.

The bill has several objectives, which include 
modernising the law and striking a better balance 
between the interests of debtors and those of 
creditors. It is also intended to facilitate 
entrepreneurship. It is fair to say that, having 
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heard the evidence, the committee thinks that the 
impact on entrepreneurship will probably be at the 
margins rather than being a driving force in 
enterprise policy. Nevertheless, some provisions—
and some of our recommendations, if they are 
implemented—will help entrepreneurs who are in
difficult circumstances.

I will highlight four or five aspects of the bill that 
need to be emphasised, although the committee 
reported on them. Murdo Fraser briefly referred to 
my first point, which is that legislation is joined up 
and we cannot consider the bill in isolation. Two 
pieces of legislation are particularly important to 
the operation of the bill: one is the Company Law 
Reform Bill at Westminster and the other is the 
proposed legislation on protected trust deeds. One 
major consideration about the legislation on 
protected trust deeds will be its potential impact on 
credit unions—I am sure that Christine May will 
highlight that.

Allan Wilson: The member makes an important 
point. Does he agree that, as well as considering 
parallel legislation, it is important to consider the 
provisions in the bill—particularly those on 
diligence—as a package? Measures such as land 
attachment, for example, have implications for 
provisions in the bill on protected trust deeds and 
sequestration in bankruptcy.

Alex Neil: I agree totally with the minister. When 
the committee produced its report, we agreed a 
draft of our conclusions about part 1 of the bill, but 
we revisited that draft after we had considered part 
4, because some of part 4 has a substantial 
impact on part 1. The bill needs to be considered 
as a package.

When we deal with amendments at stage 2, we 
will need to be very aware of the issue of selling a 
debtor’s home during bankruptcy procedures, 
which has been mentioned several times. We 
think that a one-size-fits-all approach is 
inappropriate and that there is considerable 
potential for people to be made homelessness if 
we get things wrong. The general view—almost 
the consensus—of those from whom we took 
evidence was that the bill’s provisions on land 
attachment are draconian and need to be 
amended at stage 2. I think that that view has 
been accepted—I see the minister nodding his 
head.

The next point that I want to drive home relates 
to the Finance Committee’s comments on the bill, 
particularly on the costs that are associated with 
the Accountant in Bankruptcy, and whether the 
right way of enforcement would be through the 
creation of the Scottish civil enforcement 
commission, which we considered in detail. We 
asked for more details from the minister and for a 
copy of the evaluation of the various enforcement 
options. We then considered all the options that 

the Executive had looked at, and I think that the 
unanimous view of committee members was that, 
on balance, creating the commission was probably 
the right route to go down. However, there are 
cost and resource issues. The additional 
responsibilities that will be placed on the 
Accountant in Bankruptcy require a reassessment 
of the financial requirements. I know that the 
Executive is engaged in that reassessment.

There are a number of issues around land 
attachment that relate not only to homes. Murdo 
Fraser mentioned the wider issues and family 
homes in particular. The unanimous view of 
committee members was that, in normal 
circumstances, a person’s family home should not 
be under threat, particularly if their debt is less 
than the equity in that home, which is often the 
case. There is no point in creating a social 
problem by making people homeless as a result of 
trying to solve a financial problem. Of course, 
there are circumstances in which it would be 
legitimate for a family home to be sold. For 
example, if the home was worth £20 million and 
the person’s total debt was £10 million, nobody 
would dispute that it would be reasonable to sell it 
and use half the proceeds to settle the debt. 
Nevertheless, the current provisions are too 
draconian for the vast bulk of people.

Sheriff officers and messengers-at-arms raised 
concerns about the practicalities of money 
attachment. The evidence that was given shows 
that there are practical problems that will have to 
be tackled at stage 2.

All the issues that I have mentioned are 
important. The bill is detailed and complex, but 
committee members were unanimous in 
supporting its general principles.

15:23
Christine May (Central Fife) (Lab): Like other 

members, I thank everyone who has been 
involved with the committee in considering the bill, 
and I welcome to the gallery professionals who 
have come to hear the debate.

When we started to consider the bill, we were—
except for one member, who has already 
spoken—totally unfamiliar with the issues. From 
our constituency work, most of us knew about the 
debt advice stage at which constituents are 
passed on to professionals, after which we are 
kept up to date with how the case progresses, but 
the technicalities of bankruptcy legislation and its 
implementation were, by and large, new to us.

For a non-lawyer, the language that is used in 
the proposed legislation is difficult. For most of us, 
diligence means hard work—it does not mean the 
means by which debt collection is enforced. 
However, once we got into the detail of the bill, we 
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quickly became aware of the scale of debt that 
exists and the plethora of legal means of dealing 
with debts; some of those legal means are not 
currently used, but are still on the statute books—
we will soon discuss the arrestment of ships, for 
example.

The advice agencies in particular gave us a 
small insight into the depths of despair that are 
caused in communities by debt. Money lenders 
are charging up to 900 per cent interest; creditors 
are phoning debtors at 5 and 6 o’clock in the 
morning on their mobile phones, seeking 
payments; and some people are too stunned in 
denial even to open the brown envelopes that 
come through the door.

The committee was concerned at the too-easy 
availability of credit and the practice of some 
institutions of offering loans to pay off debts, 
together with further credit card and borrowing 
opportunities. In addition, we were concerned 
about unsolicited loan offers and even more 
concerned by the new business, among some 
companies, of arranging debt relief and offering 
advice that seems quite dubious, including advice 
to mortgage homes on which there is no mortgage 
so that they cannot be attached. I believe that that 
has contributed to the increase in protected trust 
deeds, many of which pay little or no return to the 
creditor but involve significant payments to the 
arrangers.

When we finally produced our report, we were 
convinced that—as one panel of witnesses told 
us—by and large the bill is, in the immortal words 
of W C Sellar and R J Yeatman, “a Good Thing”. 
We recognised that the bill seeks to make 
changes to legislation that is more than 20 years 
old, some of which has been revised in England 
and Wales, and that, therefore, there is a need to 
examine Scottish provision to ensure that folk are 
not disadvantaged. One of the bill’s primary 
purposes is, as far as it is able, to make it easier 
for those who have been declared bankrupt to get 
banking facilities again in order to start up 
businesses. Our report has been widely 
welcomed, especially the recommendation on the 
exemption of the primary dwelling in normal 
circumstances and our recommendation that the 
debt arrangement scheme should include a 
freezing of the debt. I believe that that will remove 
one of the main drawbacks of the debt 
arrangement scheme and lead to its greater use. 
Money Advice Scotland gave us evidence to that 
effect.

There are still outstanding issues, and we have 
picked them up in our report. On bank 
arrestments, we heard evidence only from the big 
four banks; therefore, we need to encourage 
dialogue with the other banks. The minister might 
consider it worth while to convene a meeting 

involving himself and his officials, the voluntary 
sector and the banking sector in general to see 
how benefit payments might be exempted—if not 
now, that could be done when the banks update 
their systems, which they all do. We heard 
evidence that it might be too costly for the banks 
to do that at the moment. There is also the issue 
of those who have no income and no assets, and 
we will be interested to hear what the Executive 
comes back to the Parliament with on that.

On insolvency practitioners, we discovered in 
our evidence taking that although messengers-at-
arms, sheriff officers and local small businesses 
are the norm in Scotland, we have of late seen the 
coming in of larger businesses—some UK-wide 
and some with European ties—that bring a 
different approach to the collection of debt, to 
working with advice agencies and to serving local 
communities. The committee therefore welcomes 
the fact that the bill seeks to address the issues of 
governance and regulation.

Karen Gillon (Clydesdale) (Lab): Does the 
member share my concerns about a case that I 
heard about this morning in which a constituent of 
mine was subject to a fishing expedition by a debt 
collector who was operating on behalf of a local 
council? The person was sent a bill for £650 for a 
debt that was not hers; she only shared the name 
of the person whose debt it was.

The Deputy Presiding Officer: Ms May, you 
should be closing now.

Christine May: I share the member’s concern. 
Although the bill may not make direct provision for 
that, I hope that it will be possible to do something 
about it.

There were 155,000 bank arrestments last year, 
largely for public sector debt, and the next move is 
land attachment. It is, therefore, important that we 
agree the general principles of the bill and move to 
the next stage so that the bill can be put on the 
statute book as soon as possible. I support the 
general principles of the bill and I hope that other 
members will do so, too.

15:29
Christine Grahame (South of Scotland) 

(SNP): I commend the Enterprise and Culture 
Committee for its sharply focused report. By my 
reckoning, there are six former lawyers in the
chamber, three on the Conservative benches and 
three on the Scottish National Party benches. 
Despite the fact that 30 per cent of the members 
present have been involved in the legal 
profession, we have so far managed to keep the 
language of the debate simple. I hope that things 
stay like that. I should also tell Christine May that 
although I have not yet arrested a ship, I have 
poinded a flock of sheep. That was a lot of fun.
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The minister and other members are quite right 
to point out that the balance in the legislation is 
between the debtor in the red corner and the 
creditor in the blue corner. However, not all 
creditors are heavyweight loan sharks. As Kenny 
MacAskill said, they could well be tradesmen, 
whose own houses might well be in danger of 
repossession if they do not get their payments.

Moreover, not all debtors are goodies. Some are 
simply reckless; others work the system rather 
well. The bill has to tread a fine line, particularly 
given the current culture of buy now, pay later. 
After all, as Alex Neil said, average personal debt 
in Scotland is running at a staggering £13,000. 
However, I accept the minister’s comment that he 
is aiming at the won’t pays, not the can’t pays.

Although much has been said about land 
attachments, I am interested in Citizens Advice 
Scotland’s point that this provision will turn
“an unsecured debt into a secured loan”.

When people take on a debt, they enter into a 
contract. For example, if the debt is secured 
against their property, the interest rate might be 
very different from that for an unsecured loan. 
Someone might well take out an unsecured 10-
year loan that has a higher interest rate. However, 
because their debt might subsequently take a form 
that could be subject to a land attachment, they 
could lose their house despite the fact that they 
have paid over the odds for a certain type of loan. 
I believe that that highlights a conflict between 
contract and statute law.

Murdo Fraser: I have been listening with 
interest to Christine Grahame’s speech. However, 
the current law of inhibition and adjudication 
already allows what she has just described to 
happen, although I appreciate that land 
attachment takes things a step further.

Christine Grahame: That is the very point. 
There is a de minimis use of the current law, 
whereas the provisions in the bill could be used 
quite easily. The committee has quite reasonably 
recommended that, instead of having a £1,500 
threshold for sequestrating debtors, the threshold 
should be a percentage of the debt. However, we 
must address the issue of people who enter into a 
contract thinking that it is one thing when in fact it 
is something completely different.

The Law Society said: 
“Once people hear how land attachment is going to work, 

there will be a queue.”—[Official Report, Enterprise and 
Culture Committee, 21 March 2006; c 2853.]

Subject to any amendments that are lodged, I 
accept the minister’s comment that it may be that 
not many sales of attached land will go ahead. 
However, land attachments might be used in the 
same way that poindings were used. Indeed, when 

I was a practising lawyer, I used the threat of a 
poinding to put the fear of God into a debtor to pay 
up. Tommy Sheridan was right to say that many 
poindings were carried out, particularly by public 
bodies, but not many progressed to warrant sales. 
For example, in 2002, 13,500 poindings were 
carried out, but only 420 continued to warrant 
sales. With the caveat that I do not know what 
amendments might be lodged at stages 2 and 3, I 
believe that land attachments might be used in the 
same way.

Allan Wilson: Murdo Fraser said that, as with 
all diligences, land attachments turn unsecured 
debt into secured debt. Does Christine Grahame 
accept that in certain circumstances it would be 
preferable to use land attachments rather than 
sequestration or bankruptcy, which would mean 
that a person would lose their land and property 
and, perhaps, be made homeless?

Christine Grahame: I have accepted all the 
comments on this matter, including the fact that 
the presumption in the legislation is that the sole 
family home will be protected. Of course, what 
happens to the second family home is another 
matter. However, with all the caveats that I have 
set out, I simply seek to make a couple of 
interesting points to reinforce the point that we 
need to get this diligence right.

Concern about bank arrestments has been 
brought to my attention by Citizens Advice 
Scotland. Existing social security benefits and tax 
credits are meant to be unarrestable, but in 
practice, because of the way in which banking 
procedures operate, they can be frozen. There are 
ways round that, and Citizens Advice Scotland has 
put forward proposals that I hope the minister will 
consider. To put the matter into the context of my 
area, I am indebted to the profile prepared by the 
CABx for May 2006, which shows that total debt 
cases in the South of Scotland amounted to £24 
million of personal debt. 

I urge the minister to provide for more education 
about debt in Scotland’s schools. I am deeply 
concerned about the swipe cards that children are 
being given. They are not handling real money but 
are simply using plastic, so they are not made 
aware what money actually is. 

Finally, of the 300 people who trained for the 
debt arrangement schemes programme, only 21 
were certificated, because of cuts to CABx. That 
must be addressed. 

15:36
Jackie Baillie (Dumbarton) (Lab): We have 

heard much this afternoon about balance—striking 
a balance, maintaining a balance and a colourful 
illustration from Christine Grahame of the balance 
between the red corner and the blue corner. 
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Essentially, we are talking about the balance 
between debtors and creditors. I do not want to 
add to all those colourful descriptions, but I would 
like to share an anonymous quote: “The only 
person who sticks closer to you in adversity than a 
friend is a creditor.” My concern is less about 
striking a balance and much more about protecting 
the most vulnerable in society—the can’t pays 
rather than the won’t pays. 

Like other members, I acknowledge the hard 
work of the Enterprise and Culture Committee. 
Diligence is an arcane and complex area of law 
and one that is, I confess, at times impenetrable, 
yet members of the committee have got to grips 
with it and made it easier for us lesser mortals to 
understand, and for that I thank them. I also 
commend the Executive, and the minister in 
particular, for listening to the cross-party group on 
tackling debt and to the credit unions, which raised 
valid concerns about protected trust deeds, and, I 
hope, for taking on board some of their concerns. 

I want to highlight four areas and to focus 
predominantly on one. I begin, as other members 
did, with land attachment. I do not support the 
Executive’s proposals. It is quite draconian for a 
debtor to be able to lose their home for a debt of 
as little as £1,500. I echo Christine Grahame’s 
point about the Law Society, which is not given to 
overly colourful or dramatic statements, in my 
experience. We should sit up and pay attention 
when the Law Society says:

“Once people hear how land attachment is going to work, 
there will be a queue.”—[Official Report, Enterprise and 
Culture Committee, 21 March 2006; c 2853.]

I am genuinely concerned about that. 

Allan Wilson: Does Jackie Baillie agree that 
part of the problem in the debate is about the 
correlation between the debt threshold and the 
bankruptcy threshold and that, if we are to 
maintain parity between the two, there will be 
implications for the level at which diligences such 
as land attachment might kick in?

Jackie Baillie: I understand that and I do not 
pretend that it is not a complex area, but I am 
persuaded by the committee’s approach to the 
matter, which is essentially to say that, if the 
primary dwelling-house is exempted from sale, 
that will deal with those who are most vulnerable 
and who would feel the impact of that provision. I 
therefore ask the minister to consider that 
proposal in more detail, because it could prevent 
the threat of homelessness, never mind the 
actuality of homelessness. 

Secondly, I turn to bank arrestments. I welcome 
the Executive’s positive proposal to have a 
minimum balance of £370 that cannot be touched, 
but I am concerned that benefits in general are not 
protected. I am thinking of housing benefit, 

although there are other examples. Increasingly, 
benefits such as housing benefit are paid into
bank accounts. If there was an arrestment, the fact 
that rent would not be paid to the landlord could 
lead to homelessness. I do not find credible the 
argument that the banks cannot identify or 
earmark funds in that way. I suggest that members 
look at their bank statement. Child benefit clearly 
has a separate identifier. I am certain that banks 
could earmark funds in that way. The question is 
whether they are willing to do it. I ask the minister 
to look again at the matter.

Thirdly, I would like the minister to consider what 
we do to protect people who have no income and 
no assets. Like Donald Gorrie, I believe that we 
should not lose the recommendations of the 
working group and the opportunity afforded by the 
bill.

There is a continuing debate about broadening 
the debt arrangement scheme to include many 
more low-income debtors. Simple measures such 
as freezing interest and the composition of debts 
would be extremely helpful. I urge the minister to 
consider those matters, as the committee has 
done.

I will deal with the issue of credit unions and 
protected trust deeds, which Christine May has 
pursued on the committee. The issue was raised 
with me first by the Vale of Leven Credit Union 
and shortly thereafter by Dumbarton Credit Union. 

I will highlight some of the problems that the 
sharp increase in the use of protected trust deeds 
has caused. No credit union is large enough to 
support the continuous losses that are incurred 
through the non-recovery of loans that results from 
protected trust deeds. The system lumps credit 
unions together with massive creditors such as the 
Royal Bank of Scotland, HBOS, Visa and 
Mastercard, all of which are major global players 
that charge much higher fees and—some would 
argue—much higher interest rates than credit 
unions do.

It is interesting to note that some trustees 
charge about £200 an hour to administer trust 
deeds and that their expenses are paid before 
creditors are paid a penny. There are also 
credibility issues. Although I am sure that such 
cases do not reflect common practice, I will share 
with members some examples that I find quite 
interesting. Some trust deeds allow, as a 
legitimate expense, £200 a month for a primary 
school child to have school lunches. I am 
interested to know what school the child attends. 
Another example is a trust deed that allows as a 
legitimate expense £100 a month for dog food—
that dog must be taken care of very well. A final 
example is that cars of substantial value have 
been excluded entirely from a trust deed.
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Credit unions suffer disproportionately from 
losses as a result of protected trust deeds. I will be 
helpful to the minister and suggest three possible 
solutions, which I have mentioned before. First, 
could we not treat credit unions as we treat the 
Student Loans Company, in which case the loan is 
exempt? We already have a derogation from 
European Union competition law that might enable 
the Executive to consider the issue differently. 
Secondly, small community-based credit unions 
could be ranked above the mass of creditors. 
Finally, if we were to extend the debt arrangement 
scheme to include more people, we could reduce 
the need for protected trust deeds in the first 
place.

15:42
David McLetchie (Edinburgh Pentlands) 

(Con): It is interesting to consider the background 
to the bill and in particular the explosive growth of 
personal insolvency and the use of diligences 
such as arrestment to recover debts. Members will 
recall that the Chancellor of the Exchequer 
pledged to put an end to boom and bust and 
frequently expressed his commitment to a lady 
called Prudence. The figures that are disclosed in 
the Scottish Executive’s policy memorandum 
suggest that the chancellor has achieved his 
objective. He has brought an end to boom and 
bust but, unfortunately, it is now all bust. For 
example, in 1997 there were 2,534 sequestrations 
in Scotland, but the figure had risen to 3,521 by 
2005 and the projected figure for this year is a 
staggering 5,401. The 1997 figure for protected 
trust deeds was 532, but by 2005 it had risen to 
6,141 and the projected figure for this year is 
7,148. When this year’s figures are published, the 
level of personal insolvencies in Scotland will be 
four times what it was in 1997.

It is the same story when we consider 
arrestments of bank accounts and wages for 
private debts. That is without taking into 
consideration the staggering number of 
arrestments—more than 237,000—that are 
necessary to recover council tax. However we look 
at the figures, it is all bust, bust, bust. This 
chancellor is not committed to Prudence—he is 
more like a man who is obsessed with Jordan. The 
spend, spend, spend philosophy has resulted in a 
rising tide of consumer debt, a decline in savings, 
for which the chancellor bears a heavy 
responsibility—particularly in relation to 
pensions—and the encouragement of 
irresponsible financial behaviour, which can have 
grave consequences. Against that background, I 
am wary of any measure of reform that makes 
bankruptcy seem like a soft or an easy option.

The continued uncertainty about the position of 
protected trust deeds and the Executive’s failure to 

present its full proposals in that regard prior to our 
consideration of the bill are deeply regrettable. 
The minister said that the bill should be judged as 
a package. He is right but, unfortunately, what we 
have today is a package with some of the contents 
missing.

I will also comment on the proposed new 
diligence of land attachment. I note the Enterprise 
and Culture Committee’s concerns, which other 
speakers have raised, and those of organisations 
that have lobbied for the exclusion of the sole or 
main residence from land attachment. Although I 
appreciate that the proposed new diligence would 
go beyond what is available under the current law 
of inhibition and adjudication, we must bear it in 
mind that the process of sequestration will lead to 
the loss of the debtor’s home. Accordingly, from 
the standpoint of a creditor, if there is equity in the 
house that could satisfy debt and he is unable to 
use the diligence of land attachment, it is more 
and not less likely that he will go for the nuclear 
option of sequestration. That does not seem to me 
to be an outcome that we want to encourage.

Jackie Baillie: Can the member comment on 
the modernised form of inhibition that might be 
used instead of the Executive’s proposal in the 
bill?

David McLetchie: Essentially, I regard land 
attachment as a modernised form of inhibition in 
that the previous adjunct to inhibition—
adjudication—was a hopelessly useless measure 
for recovering debt in Scotland. I regard land 
attachment as a measure for recovering debt.

The potential impact of land attachment on 
homelessness has been seriously overstated. I 
say so not least because the bill’s proposals would 
not create a situation in which a sale would 
automatically follow on from an attachment. An 
application would still have to be made to a sheriff 
for authority to sell and he would be required to 
take into account the debtor’s personal and 
financial circumstances, and the availability of 
reasonable alternative accommodation. In that 
respect, the protections that are built into the bill 
mirror those in the Mortgage Rights (Scotland) Act 
2001 on sales that follow the calling up of a 
standard security, or mortgage deed, over a 
dwelling-house.

In this context, I also note that those who want 
an exemption for a main residence accept that 
there should be a procedure whereby the creditor 
could petition the court in exceptional 
circumstances for the house to be included 
precisely because it may have a significant value 
and a substantial amount of equity, which should 
be available to creditors and which would be 
available if the debtor was sequestrated in the first 
place. Accordingly, we are not talking about 
absolute positions on either side of the argument. 
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The debate is between, on the one hand, those 
who would include main residences, subject to a 
discretion given to the sheriff to refuse a sale in 
order to mitigate undue hardship, and, on the 
other hand, those who want to exclude main 
residences, subject to a discretion given to the 
sheriff to include the house where it would be 
unfair to the creditor not to do so.

I have always found it odd that our consumer 
protection laws for mortgages and other forms of 
secured borrowing require lenders to inform 
borrowers that their homes are at risk if they do 
not keep up payments, but people do not 
understand that if they run up tens of thousands of 
pounds of credit card debts, their homes are 
equally at risk if that results in bankruptcy and 
sequestration. I think that we as a Parliament 
would send out entirely the wrong message to 
people in Scotland if we in any way gave the 
impression that people can spend as much as 
they like on their credit cards but their homes will 
always be safe. That is not the case.

For the reasons that I have stated, I think that 
main residences should not be exempt from the 
proposed land attachment. However, the 
Executive may wish to consider whether the 
factors to be considered by the sheriff before 
granting an order of sale could be adjusted to 
accommodate some of the concerns that have 
been raised. I welcome the minister’s remarks in 
that respect.

15:49
Tommy Sheridan (Glasgow) (SSP): I hope that 

the fact that David McLetchie from the 
Conservatives has just supported the Executive 
will sound enough of an alarm bell for the 
Executive to lodge significant amendments to the 
bill at stage 2. The bill in its current state is 
unsupportable for those who genuinely wish to see 
real balance between creditors and debtors. If 
there were some form of Hippocratic oath for 
politicians in relation to introducing legislation, we 
would have failed with this bill. The actions that 
are intended to follow the new powers that will be 
given to debtors will make matters worse, not 
better.

We need look no further than the words of a 
witness from the Law Society on the subject of 
land attachments:

“Once people hear how land attachment is going to work, 
there will be a queue.”—[Official Report, Enterprise and 
Culture Committee, 21 March 2006; c 2853.]

The Law Society is certainly not known for being 
down at the coalface on the side of the debtors, 
but it is willing to acknowledge that land 
attachments as proposed in the bill will lead to a 
queue of creditors. The Law Society made the 

point that the creditors would come from England 
in particular, because creditors there already have 
an equivalent in the form of charging orders. 
Among England-based creditors pursuing debtors, 
there has been a 178 per cent increase in the use 
of charging orders over the past five years. Those 
creditors will be waiting to use the land attachment 
procedure.

David McLetchie says that we overstate the 
degree to which the bill will cause homelessness. 
He misses the point that both Christine Grahame 
and I have made. In 2002, the last year in which 
poindings were allowed, there were 13,500 
poindings. That means that 13,500 people had to 
go through the embarrassment of having their 
goods priced and valued, under the threat that if 
they did not pay up, their goods would be sold. 
There were only 420 warrant sales that year. 
Why? Because the poindings acted—to use the 
words of sheriff officers and others—as a “spur to 
payment”. The fact that that spur to payment led 
people to spiral even deeper into debt, because of 
their desire to get the poinding action removed, 
was of no consequence to those who were 
interested only in pursuing the debt.

In a similar way, land attachment will cause fear 
and alarm. Let us remember what we are talking 
about. In effect, we are talking about giving 
assistance to some of the most disreputable credit 
agencies in the whole of Britain—agencies that 
encourage people to take out unsecured loans. 
They throw unsecured loans at people, making the 
loans as attractive as possible. The land 
attachment process will turn an unsecured loan 
into a secured loan, thus helping the disreputable 
operators in the credit agency business. When, 
much later, people realise that their very home is 
on the line, they will go to whoever can give them 
the money to pay off that particular debt. That will 
not solve the problem; it will get people into even 
deeper problems. That is why the current 
proposals in the bill cannot be supported.

The minister must be much firmer and must tell 
us that the land attachment provision will go. He 
must not tell us that some value will be attached to 
it, or that it will be amended; he must tell us that it 
will be removed. Scottish Churches Housing 
Action says:

“At precisely the time when the Communities Minister is 
looking for innovative ways of preventing homelessness, 
here is an Executive Bill introducing a new way of making 
people less secure in their homes.”

Allan Wilson: I take the point that is being 
made and I understand the importance of debt 
relief in the process. However, does the member 
agree with the argument that land attachment as 
such would make some debtors less likely to be 
made homeless than would be the case if 
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creditors pursued the obvious alternatives of 
sequestration or bankruptcy?

Tommy Sheridan: The problem with that 
argument is that there is not a shred of evidence 
to back it up. That is the difficulty. The Executive is 
throwing in the measure on a wing and a prayer 
and hoping that people will support it. Scottish 
Churches Housing Action also stated:

“A store card can easily take you over £1,500; we’re not 
saying people shouldn’t pay off their debts, but this 
measure is way out of proportion.”

That is the point—the measure is way out of 
proportion.

The minister must do a lot more to get the 
bankers round the table. They make £7,000 million 
profit a year—£4 million a day—but they tell us 
that they cannot devise a system to identify 
whether money that goes into accounts comes 
from benefits. Pull the other one. Those people 
are happy to take maximum profit from accounts, 
so it is about time that they ensured that no one 
who is on benefit and in debt has their account 
arrested.

15:55
Richard Baker (North East Scotland) (Lab): 

The bill is a major and highly technical one. The 
Enterprise and Culture Committee was even more 
grateful than usual for the presence of an adviser 
to provide us with the necessary context and
information on some of the more complex and 
detailed points of the bill. As we have heard, the 
bill is driven by important fundamental principles, 
which are to modernise our bankruptcy and 
diligence laws; to strike a better balance between 
the rights of creditors and debtors; and, as with 
other legislation from the Parliament, to uphold the 
can pay, should pay principle, while helping those 
who, for whatever reason, genuinely struggle to 
meet the financial demands of their debts. That 
issue particularly exercised the committee.

The committee could not go into the background 
of the growing culture of debt, which several 
members have, understandably, mentioned; 
instead, we focused our report on the extensive 
provisions in the bill. However, all the committee
members were conscious of the importance of a 
wider approach—not only legislation, but 
education, advice and support—to encourage 
people not to get into debt and to help themselves 
out of it. Of course, the Executive works 
continually on those issues.

The fact that the number of bankruptcies is 
increasing and that the law has already been 
changed in England puts us in a situation that 
demands that our laws be modernised. Another 
reason why the Executive has introduced the bill is 
to encourage a more entrepreneurial culture in 

Scotland. However, as has been said, the 
committee received conflicting views on that and 
believes that the bill will be most effective in that 
regard in creating a uniform law throughout the 
United Kingdom. A level playing field makes sense 
for the business community. However, the bill was 
never just about the climate for business; it also 
seeks to modernise enforcement procedures. 
Therefore, we have the proposals to change the 
titles of messengers-at-arms and sheriff officers 
and to establish a Scottish civil enforcement 
commission. Despite the general climate of 
considering which quangos we can bonfire, the 
committee nevertheless thinks that that is the best 
approach, with the caveat that the Executive 
should respond fully to the issues that the Finance 
Committee rightly raised about the costs of the 
new commission.

The key issue for the committee was the way in 
which the bill will affect individuals who are in the 
predicament of bankruptcy or who face 
bankruptcy. That perspective led to important 
conclusions in our report. We received strong 
representations from organisations such as 
Citizens Advice Scotland on issues such as land 
attachment; bank arrestment; no income, no 
assets clients; and the debt arrangement scheme.

A particular controversy has arisen over the 
proposals for land attachment. As several 
members have said, that is the major issue of 
contention, which is why the committee asked the 
Executive to consider amending the bill to exclude 
debtors’ main dwelling from the scope of land 
attachment, with the possibility of an appeal to the 
sheriff. Earlier, the minister gave assurances 
about the safeguards that are already in the bill. 
Further information on those safeguards would be 
useful, so that we can be confident that the 
balance is right. It is crucial that that balance is 
achieved in the bill, however that is done. The 
committee was exercised by a concern that forced 
sales of homes might lead to homelessness. We 
do not see that as sensible in any circumstance 
and we seek further reassurances from the 
Executive on the impact of the proposals and their 
relationship with our general approach in 
homelessness and housing legislation.

Another key aspect of the bill from the point of 
view of the debtor is the relationship with the debt 
arrangement and attachment scheme, which was 
established in the previous session of Parliament. 
The Executive wants to ensure that the scheme 
makes an important contribution to enabling 
people to deal with their debts. During the 
committee’s evidence taking, a great deal was 
said about the changes that are required for the 
scheme to become a realistic option for debtors to 
use. If we are to have more advisers to manage 
schemes, they should receive the appropriate 
training. That is needed if debt arrangement is to 
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prove a real alternative to the measures that the 
Executive is proposing in the bill.

Other members raised important issues such as 
the proposed reform of protected trust deeds and 
the impact that that could have on credit unions. 
Like other members, I urge the Executive to look 
into the issue carefully and to engage in further 
dialogue on it. 

The committee raised a number of areas to 
which we want the Executive to give further 
thought so that it can return with amended 
proposals at stage 2. I stress that the bill was 
given a general welcome not only by the 
committee but by the organisations from which we 
took evidence. The proposals are widely seen as 
positive. I welcome the committee’s endorsement 
of the general principles of the bill and I commend 
the report to the Executive and the Parliament.

16:00
Euan Robson (Roxburgh and Berwickshire) 

(LD): I am grateful for the opportunity to make a 
few remarks on five points that relate to the bill. 
The remarks come from some years of experience 
in handling debt cases not as a solicitor, but in the 
energy industry. That experience is fading a bit 
into the past now, as is the work that I did on the 
working group that considered the replacement for 
poindings and warrant sales, on which David 
McLetchie also sat.

As I said, I will concentrate my speech on five 
points, the first of which is the matter of land 
attachment, which a number of members have 
raised in the debate. I am not clear why the 
Executive considers the measure to be necessary 
in addition to, or as a replacement for, inhibition. In 
my experience, inhibition is a particularly powerful 
means of ensuring that the debtor concentrates on 
his or her obligations. Clearly, as the Executive 
says in the policy memorandum,
“Inhibition is a freeze diligence.”

However, it was and is an effective measure. Land 
attachment seems to take the position very much 
further in the creditor’s favour.

Perhaps in the light of day the Executive will 
reconsider the figure of £1,500, which is the 
bottom threshold. The figure may be consistent 
with the ordinary cause threshold, which is 
currently £1,500. For a long time, my view has 
been that the small claims threshold should rise 
from the current £750 to about £1,500. If that were 
to happen, the summary cause threshold would 
also be raised from £1,500 to about £5,000. If the 
upper threshold of ordinary cause was at £5,000, it 
might be sensible to consider the use of the same 
figure for the threshold for land attachment. That 
would require some reform—some overdue 

reform—to the threshold for ordinary and summary 
cause small claims. The minister will reflect on 
what is said in the debate today. There is a 
balance to be struck, which perhaps lies in the 
threshold and not in the new proposal for land 
attachment.

From the days of the working group that looked 
into the replacement for poindings and warrant 
sales, I recall that there was considerable 
discussion of the messengers of court. I therefore 
particularly welcome the fact that section 55 seeks 
to regulate their activities in a proper manner. That 
development is welcome and I hope that it secures 
the future of messengers of court. They should not 
be associated only with activities that they have 
been associated with in the past, including 
poindings and warrant sales because, as Kenny 
MacAskill rightly said, messengers of court deliver 
a wider service than that. Clearly, regulation will 
be helpful in this regard.

I turn to the difficult area of arrestment of 
benefits. Some helpful schemes operated in the 
past, one example of which was the Department of 
Social Security 519 fuel direct scheme, which 
allowed benefits to be paid directly to energy 
companies where there was a debt on a domestic 
account. That was done with the agreement of the 
recipient of the benefit: it is important that the 
recipient should give agreement if payment is to 
be taken from benefits, because the securing of 
agreement is in itself important in bringing about in 
the individual concerned a greater understanding 
of the nature of the debts that they have incurred. 
As members have said, it is rare for debt to be 
related to only one aspect of a person’s personal 
or financial affairs. Debtors usually have multiple 
debts, some of which might be composite but 
others of which remain extant. Therefore, it is 
extremely important that those debts are 
discussed with them to enable them to understand 
their circumstances and to help them to find a way 
through the debts.

We still need to invest more in money advice 
services. Money Advice Scotland does a good job, 
but its role could be expanded. It is also important 
that local authorities properly fund citizens advice 
bureaux, which, as has been stated, do an 
excellent job. For example, in my constituency, 
which has fewer than 50,000 residents, the 
citizens advice bureaux have handled debt cases 
worth a total of more than £2 million. Consumer 
debt represents 72.5 per cent of all debt issues 
that are raised with the CABx. If we do not invest 
in the CAB network and in money advice, we will 
miss the opportunity to help people to escape
debt, to ensure that creditors are paid and to 
manage some of the explosion in debt that has 
taken place in recent months.
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16:07
Mark Ballard (Lothians) (Green): I am not a 

member of the Enterprise and Culture Committee, 
but I speak in the debate in place of my colleague, 
Shiona Baird. I am sure that other members will 
join me in wishing her all the best following the sad 
news of her family bereavement.

It is clear that the Enterprise and Culture 
Committee conducted a comprehensive inquiry 
into an exceptionally complex issue. I was slightly 
surprised that the bill went to that committee in the 
first place, given that the overwhelming bulk of 
bankrupts in Scotland are not entrepreneurs but 
private individuals who are saddled with consumer 
debt. However, I pay tribute to Alex Neil and the 
other committee members for getting their heads 
round the technicalities of bankruptcy and 
diligence and for considering all the aspects and 
producing a strong and thorough report.

One theme in this surprisingly consensual 
debate has been the need for a balance between 
the rights of debtors and those of creditors. That is 
perfectly correct; we must take care that the 
pendulum does not swing too far in either 
direction. Although I echo the concerns that have 
been voiced about how credit is offered in 
Scotland and about wider issues of financial 
exclusion, those are not the issues on which we 
are legislating, so it is important that we 
acknowledge that the bill can go only so far in 
dealing with them.

There are several major areas of concern about 
the bill. For example, there has been much 
discussion of land attachment. Organisations such 
as Citizens Advice Scotland discussed land 
attachment with the Scottish Executive far in 
advance of the drafting of the bill and pointed out 
the concerns about individuals possibly facing the 
loss of their primary dwellings—their homes—over 
relatively small debts that had not originally been 
secured on their homes. There is regret in all 
parties in Parliament that the bill appears still to 
allow that. I am glad that the committee’s stage 1 
report has taken issue with that provision and I 
hope that the Scottish ministers will take on board 
all the comments that have been made on that. It 
makes no sense for bankruptcy proceedings to 
have the potential to cause homelessness.

While we are on the subject of homelessness, I 
must say that I share the concern that benefits—in 
particular, housing benefit—do not appear to be 
protected effectively from bank arrestment. The 
new limit of £370 is welcome, but for people in the 
private rented sector in cities—especially 
Edinburgh—the amount of housing benefit that is 
paid is likely to be well in excess of £370. People 
who face bank arrestment of their housing benefit 
could experience major problems. I am concerned
that there seems to be a major misconnection 

between social security policy at a UK level, which 
aims to protect benefits, and the provisions in the 
bill. I hope that that will be addressed at stage 2. 

We have heard a lot about the so-called 
NINAs—people who have no income and no 
assets. The balance in this aspect of the current 
bankruptcy system is perhaps wrong. Creditors 
rarely see much benefit in initiating bankruptcy 
proceedings against such individuals; they know 
that there is very little in it for them. NINAs can 
face a lifetime of debt without any prospect of the 
release that bankruptcy can, paradoxically, bring. 
It is not clear to me how the bill will help such 
people. I add my voice to the organisations that 
are calling for provisions to be made to help 
people in that situation out of what can be 
described only as a complete financial impasse.

I echo the calls that are made in the committee 
report for the Scottish Executive to publish the 
results of its working party on debt relief. It is 
important for the different pieces of work in this 
area to take place in parallel. It makes no sense 
for a bill on bankruptcy not to be fully informed by 
provisions that are intended for members of 
society who are most at risk from unpayable debt.

I draw the minister’s attention to the concerns 
that were expressed during the recent members’ 
business debate on credit unions—which have 
been raised again by Christine May and Jackie 
Baillie—about the impact of protected trust deeds 
on credit unions. Credit unions are a vital part of 
the solution for people who face crippling debt, but 
including them with commercial debt in a protected 
trust deed seems to wrap up the solution of credit 
unions with the problem of the commercial debt, 
which will often have been offered in an 
inappropriate fashion. I would like the minister to 
consider the issues that Jackie Baillie raised. In 
particular, if there is an exemption for student loan 
debt, there is perhaps a possibility of having a 
parallel exemption for credit unions from the terms 
of protected trust deeds, so that they can continue 
to offer a financial lifeline.

Shiona Baird specifically asked me to thank the 
committee’s adviser for the assistance and 
guidance that he provided during stage 1 of the 
bill—Nicholas Grier was invaluable to her and to 
other committee members as he helped them to
navigate the pitfalls and intricacies of bankruptcy. 
The committee and Parliament are indebted to 
him.

Like other members, I welcome the updating of 
the law on bankruptcy and diligence, but there is a 
need for a thorough round of amendments at 
stage 2 to fill the holes that have been identified by 
members of various parties and to get a decent bill 
before we get to stage 3. 
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16:13
Fergus Ewing (Inverness East, Nairn and 

Lochaber) (SNP): We are here to modernise the 
law of bankruptcy, in particular the Bankruptcy 
(Scotland) Act 1985 and the Bankruptcy 
(Scotland) Act 1993.

The 1993 act has a rather unusual provenance 
and it is a little-known fact that The Herald diarist, 
Tom Shields, can claim a significant degree of 
credit for the passage of that legislation. The 1985 
act made provision for insolvency practitioners to 
be paid rather large amounts of money for putting 
people through the bankruptcy process. The 
Scottish Law Commission estimated the cost per 
annum at between £12,500 and £50,000 but, by 
the early 1990s, the actual cost was nearly £20 
million. My wife—with a bit of offstage prompting 
from her spouse—had the answer to a 
parliamentary question that she had obtained 
publicised in Tom Shield’s diary one day. That 
parliamentary answer listed a hit parade of IPs in 
Scotland, ranked by order of income received 
according to the insolvency work that they 
undertook. The incomes were very substantial 
indeed. That did not make Tom Shields, me or 
George Kerr, the accountant in bankruptcy, 
especially popular with some insolvency 
practitioners at the time, one of whom described 
the 1993 act as a socialist plot between the 
Ewings, George Kerr and Tom Shields. That was 
the last time I was accused of being involved in a 
socialist plot. That is the story of Tom Shields’s 
responsibility for the Bankruptcy (Scotland) Act 
1993.

Mr MacAskill and Mr Neil referred to the fact that 
we in Parliament have time for a proper debate on 
the issue. My wife took part in the proceedings of 
the standing committee that considered the 
Bankruptcy (Scotland) Bill on 14 July 1992. It is 
interesting that, 14 years ago, her amendment 113 
called for a much wider exemption of assets from 
bankruptcy proceedings.

We have mentioned houses, to which I will 
return. If we really want to encourage 
entrepreneurship and allow people who are down 
and out through debt the chance to come back, we 
have to consider what they might need. They 
might, for example, need a car to get a job and to 
get about, particularly if they live in rural Scotland. 
Is not there a case for saying that a motor car up 
to a certain value should be exempt, which 
happens elsewhere? I am not suggesting that—to 
take a hypothetical example—a politician who has 
two Jags and gets into a debt problem with, 
perhaps, grace and favour homes through which 
there were undeclared taxable emoluments, 
should be able to avail him or herself of such an 
exemption. However, in the case of the ordinary 

Joe who finds him or herself in difficulty through 
debt, there is a case for the car to be exempt. 

Equally, given that the debtor’s family are 
usually innocent victims, there is a strong case for 
life policies to be exempt. There is also a case for 
solatium for personal injuries compensation to be 
exempt. If a person is injured and sustains brain 
damage, should his compensation be attachable 
by his creditors at all? I think not. Those strong 
arguments were put by Margaret Ewing in 1992. 
They were not accepted then although, to be fair, 
Donald Dewar performed a magnificent impromptu 
rebuttal of them, which I thought was extremely 
effective at the time. Ian Lang and various others 
also rebutted them.

We now have the chance to modernise our law 
in a wider way than has been considered at stage 
1. I apologise for not having contributed more to 
the proceedings thus far to put forward some of 
the ideas. I hope that the minister, who has said 
that he is open to suggestions, will hear further 
representations from me.

The central issue in the debate is land 
attachment, which we should not consider in 
isolation. If we have parallel systems with one set 
of rules for pre-sequestration land attachment, one 
set for post-sequestration land attachment and a 
third set for repossession for secure creditors 
under the Mortgage Rights (Scotland) Act 2001, of 
which I have not had much experience, we will 
create anomalies and complexities.

The committee needs to do more work on the 
recommendations that it made, on which the 
Executive has to follow up. Paragraph 62 of the 
committee’s report states only that the Executive 
must bring about changes; it does not say what 
the changes should be or how they should be 
brought about. Paragraph 173 refers to providing a 
right of appeal, which is one way to proceed, and 
says that houses of significantly high value should 
not be exempt, which is absolutely right. I really 
did not understand Mr Sheridan’s desire to exempt 
people who own houses worth £20 million. I would 
not have expected a millionaires charter to be 
drawn up by the Scottish Socialist Party.

We have to acknowledge that the democratic 
system that we have requires protection for 
property rights. However, given that in the United 
States of America—the home of capitalism—the 
system exempts the family home, it would not be a 
catastrophe for enterprise if we did likewise. There 
is welcome consensus—the Tories agreed with 
the committee’s somewhat opaque conclusions 
about land attachment.

There can be a way forward. I suggest that the 
minister consider the procedure in section 40 of 
the Bankruptcy (Scotland) Act 1985, which sets 
out the factors that the court must consider before 
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there is a sale. They form a comprehensive range 
of factors. As someone who has tried to prevent 
the evictions of a great many people—sometimes 
successfully and sometimes not—I can say that 
section 40 provides the minister with a means by 
which he might flesh out the proposals of the 
committee.

16:20
Mr Kenneth Macintosh (Eastwood) (Lab): I 

thank the Executive for introducing this bill to 
modernise the law on bankruptcy and to address 
the growing problem of excessive consumer debt, 
which is overwhelming too many families. Like 
Donald Gorrie, I am not on the Enterprise and 
Culture Committee, but I am grateful to colleagues 
on the committee for the work that they have done 
on this complex matter.

I am aware that I run the risk not of sharing my 
remarkable insight but of revealing the extent of 
my ignorance—a trap that Alex Neil fell into during 
his television interview with me earlier today—but I 
would like to describe, from the limited experience 
that I have from my constituency work, the impacts 
and benefits of the new legislation. I am aware of 
two cases of businessmen who have lost 
everything through sequestration—they lost their 
businesses, their homes and their pensions. 
Furthermore, because their wives relied on their 
husbands’ income, their wives’ retirement incomes 
were also lost. Those cases go back to the 1990s, 
and the law has already been changed to offer 
such individuals and their families greater 
protection. However, no one should be in any 
doubt about the impact that bankruptcy had on 
their lives. To my mind, those individuals are prime 
examples of people who have been unfairly 
penalised for entrepreneurial effort and for over 
extending their businesses.

I accept, however, that the bulk of debt that 
affects people in Scotland and which is reflected in 
my constituency work is consumer debt. I am 
grateful to my local citizens advice bureau, which 
supports many residents of East Renfrewshire 
through what can be a traumatic personal 
experience. I want to endorse some of the 
suggestions that the CAB has made on 
amendment of the bill at stage 2. 

In my area, consumer debt varies widely, from 
well over £30,000 in some of the wealthier areas 
to around £3,000 or £5,000 in lower-income 
households. We are all aware of the range of 
cases that that can include. The range will go from 
little old ladies or widows who have been unable to 
manage a credit card or credit cards and have 
been overwhelmed, to families who have good 
incomes and property but who have been 
overtaken by credit because of a death or an 
illness.

How should we deal with those debts? I believe 
that we need to do more to make the debt 
arrangement scheme work. I endorse suggestions 
that we have heard on the composition or 
consolidation of debt at the outset, the freezing of 
interest rates and the discharge of outstanding 
debt after, perhaps, 10 years. No matter what form 
it takes, there needs to be the inducement of some 
form of debt relief.

The possibility of a person losing their home 
over a debt of as little as £1,500 has attracted a 
huge amount of attention. Rightly or wrongly, 
many of us place a great deal of emotional 
importance on the idea of owning our homes while 
acknowledging the practical reality of living in 
them. In many cases, all that a debtor requires is 
time. Some people have equity in their property—
they need merely to realise that equity. I whole-
heartedly endorse the committee’s 
recommendation that the Executive ensure that 
the bill be amended to reflect its policy on 
homelessness. 

On protected trust deeds, I listened carefully to 
the comments of my colleague and friend, Jackie 
Baillie. As she knows, I am a big supporter of 
credit unions—in fact, I am a member of two—and 
I am sympathetic to the arguments that have been 
put forward on their behalf. However, I do not 
believe that all insolvency practitioners are overly 
harsh or are insensitive to the needs of their 
clients. Although protected trust deeds are not the 
only route out of debt, they are an important one. I 
suggest that the current proposal for a minimum 
30p in the pound dividend on protected trust 
deeds would effectively end the use of that 
vehicle. 

Although we are paralleling the situation in 
England and Wales by reducing the period of 
sequestration to one year, I must point out that 
England and Wales do not have a similar 
compulsory dividend. It is also worrying that some 
of the figures that have been used to support the 
proposals might be in doubt. I believe that the 
Accountant in Bankruptcy has suggested that the 
average dividend from protected trust deeds might 
be around 18p in the pound but that because that 
average ignores people who made no payment, 
the real average is around 6p in the pound. That 
should be considered at stage 2. 

There are questions about the bill’s perhaps 
overly bureaucratic approach to the supervision of 
insolvency practitioners. One of my constituents 
who is an insolvency practitioner made what 
strikes me as being a sensible proposal. He 
pointed out that there are already standards that 
govern insolvency practitioners. A standard called 
SIP3A was introduced by the Institute of Chartered 
Accountants of Scotland in 2004. Rather than 
introduce a new bureaucratic mechanism that 
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would be supervised by the Accountant in 
Bankruptcy, it might be preferable to make 
standard SIP3A statutory and to make supervision 
of compliance with it the duty of the Accountant in 
Bankruptcy. I should say that I have had several 
dealings with the Accountant in Bankruptcy and I 
am a fan. I believe that it operates well. I hope that 
the minister will consider the proposal.

Finally, I turn to the reform of apparent 
insolvency. Donald Gorrie and others talked about 
NINAs who have no way out of debt. They have 
no assets, so there is no incentive for credit 
companies to take them to court or to ask for 
sequestration. There is nothing for the credit 
companies to recover, so they would rather 
continue to pursue people for payment at the rate 
of perhaps £5 or £10 per week. A person who is 
on jobseekers allowance, who lives in a council 
house and who has debts of £2,000 might be 
paying £5 or £10 per week and that just goes on 
and on. They might have a store card with an 
interest rate of 28 per cent. They pay something 
each week but the interest keeps on mounting so 
the debt actually increases each year. One way of 
approaching the matter would be to reform 
apparent insolvency to give such people a way out 
of debt. I believe that the Executive is considering 
that and I look forward to amendments at stage 2. 

The Executive has shown that it is open to 
suggestions. The bill will not make it easier for 
people to become bankrupt. There are some 
people—perhaps 1 or 2 per cent—who are 
chancers.

The Deputy Presiding Officer (Murray Tosh): 
You really should be closing.

Mr Macintosh: I do not believe that such people
are the majority. The system that is proposed in 
the bill will be better, but I look forward to 
amendments being lodged at stage 2.

16:27
Mr Jamie Stone (Caithness, Sutherland and 

Easter Ross) (LD): I will share something with the 
chamber. When I left my home in the Highlands 
yesterday in my car, I came up the wee track that 
leads up to our croft house. As I pulled away up 
the single-track road, some constituents in a red 
car waved cheerily at me; in fact, they waved an 
enormous amount. I looked out of my rear window 
and I saw that they were waving even more 
vigorously, with their arms out of the car, so I 
pulled up. They reversed back towards me. I got 
out of the car, as one does to greet one’s
constituents. A gentleman leapt out of the car and 
said, “Mr Stone, we recognise you from the 
television. We are sheriff officers.” At that point, I 
was served with a summons to appear in court. I 
will share the detail of the story with members at 

another time rather than during the debate. These 
matters are sub judice, as members know.

As the final member of the Enterprise and 
Culture Committee to speak in the debate, I take 
the opportunity to thank the clerks, our adviser, 
Nicholas Grier, and the minister and his civil 
servants for the courteous way in which they 
listened and helped and, as Christine May rightly 
said, took us through a difficult subject. It was a 
steep learning curve for all members of the 
committee.

I will touch briefly on members’ contributions to 
the debate—I am sorry that I cannot go more into 
more detail because time does not permit. In his 
opening speech, the minister said that the bill is 
about hope and about debt. That shows the 
laudable ideal behind the bill. He then cut to some 
of the main details of the bill. Fergus Ewing, in his 
intervention, was the first member to raise the 
question of how frequently land attachment will be 
used. We heard about the view of the Law Society 
of Scotland, which is not known for hysterical, 
poorly thought-out contributions.

Tommy Sheridan raised one of the core issues 
when he talked about people being scared into 
hands of loan sharks and others. That takes us to 
the point, which my colleague Euan Robson made 
eloquently, that people’s ability to avoid the pitfalls 
depends on the quality of advice. 

Kenny MacAskill argued that the bill does not 
mean an awful lot without independence. That is a 
coherent position. I happen not to agree with it, but 
he put the point eloquently. He introduced the 
interesting concept of decent and caring sheriff 
officers. They were polite to me, but yesterday’s 
events were nevertheless food for thought.

I am not sure whether Murdo Fraser was at odds 
with David McLetchie. Murdo Fraser conceded 
that we must at stage 2 look particularly hard at 
the £1,500 threshold for land attachment, whereas 
David McLetchie made much more vigorous 
comments that gave me the impression that he 
thinks that if people are in debt, their home should 
be taken from them.

When David McLetchie referred to Prudence 
and Jordan, I was at a loss and had to ask my 
colleague Christine May for advice. I thought that 
he was referring to the River Jordan, but the 
reference has been explained to me.

Donald Gorrie’s speech was something of a 
triumph of hope over expectation. He laid out 
interesting new strands of Liberal Democrat policy 
of which I had hitherto been unaware. He and 
Kenny Macintosh talked about the value of credit 
unions. I regret that we have been unable to start 
credit unions north of Inverness. That is a great 
pity, because they could make a big difference in 
some of our communities. 
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Alex Neil was correct to talk about the amount of 
work that remains for stage 2, as was Christine 
May, who gave an interesting reflection on the 
committee’s work.

I pay particular tribute to Citizens Advice 
Scotland, which has, along with the Law Society, 
correctly pointed us in directions and been 
unflagging in giving us detailed evidence. Credit 
should be given where it is due.

I wish to make a point that Christine May and 
Karen Gillon referred to. I hope that the minister 
has noted the committee’s recommendation in 
paragraph 276, which is on standards in the 
enforcement industry. The committee is
“not necessarily convinced that the proposal that owners, 
managers, members and partners in an enforcement 
company must be qualified sheriff officers is the best way to 
proceed.”

That is a matter for stage 2 that I hope the minister 
will at least consider. I have pursued that issue at 
committee meetings.

It is important to note that the committee’s report 
was agreed unanimously. Notwithstanding what 
Murdo Fraser said about the Conservative party’s 
position, I am not sure how I marry that with the 
unanimity on the report. Perhaps Murdo Fraser or 
his colleague Derek Brownlee will return to that 
issue.

Murdo Fraser: If Mr Stone listened to my 
speech, he will have heard that we have serious 
concerns about several details in the bill. Without 
a commitment from the minister to lodge stage 2 
amendments to address those concerns, we will 
have difficulty in supporting the bill. We therefore 
intend to abstain—I see no confusion about our 
stance.

Mr Stone: I note what Murdo Fraser says, but I 
am not sure how that squares with his support for 
the report, which all committee members 
supported. 

I thank members for their generous 
contributions. The report is good and the bill has 
been thoroughly gone into.

On behalf of the Liberal Democrats, I express 
my condolences to Shiona Baird, who put in much 
work at committee. The circumstances of her 
bereavement are particularly sad.

Considering the bill has been hard work and 
much work must be done at stage 2, as Alex Neil 
said. That work will be worth while if we get the bill 
right, because we will have a great prize that is 
worth fighting for. That will be a prize for enterprise 
and will deal with the horror of debt, which Kenny 
MacAskill was correct to highlight.

The report is good. For Donald Gorrie’s 
information, my party’s official position is to 

commend the report to Parliament, which I have 
pleasure in doing.

16:34
Derek Brownlee (South of Scotland) (Con): 

Several members referred to their professional 
experience of the law of bankruptcy. I managed to 
study law and practise accountancy without ever 
being involved in insolvency, and I was always 
grateful for that achievement. The law of 
bankruptcy has always struck me as particularly 
complex. I was not aware that the Bankruptcy 
(Scotland) Act 1993 was just a socialist front, but 
there we go—the previous Conservative 
Government is accused of many things.

The bill is complex largely because the area of 
law in general is complex. I suspect that if a 
person went to any other jurisdiction in the world, 
they would find equally complex legislation that 
governs the complicated area of economic activity 
that we are discussing.

Kenny MacAskill made a valid point about 
getting things right for the long term. I presume 
that the Parliament will not return to bankruptcy 
reform for some time. Therefore, it is important 
that, rather than accelerating the bill through the 
parliamentary process, we get the structure of the 
law absolutely right now so that it lasts for a 
generation. I hope that all parties will take that 
point on board. The tone of the debate—which has 
shown the Parliament at its best—has been 
measured and considered so far, and I hope that 
the minister will take seriously the points that have 
been made in his response and that he will come 
back later with his views on the substantive points 
that have been made.

Christine May and many other members have 
discussed the social consequences of debt, which 
most members are probably familiar with as a 
result of their day-to-day experiences. It is 
important to recognise that a significant number of 
Scots across the social spectrum are suffering as 
a result of crippling levels of debt, but the matter is 
complex and cannot be resolved simply by 
legislation. We must be careful not to oversimplify 
matters and suggest that legislation might solve 
the whole problem.

It has been suggested that the driving force 
behind the bill is the need to encourage a more 
entrepreneurial society. Fergus Ewing made valid 
observations about how the regime in the United 
States works. All of us would agree that we should 
make any changes that we can to encourage 
entrepreneurialism and to encourage people to get 
back on their feet if their business has failed. 
[Interruption.] 

Christine Grahame: I commend the member for 
continuing his speech while a ringing mobile 
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phone is being located. The last thing that he had 
to suffer was a beam almost falling on his head.

Derek Brownlee: I am rather more relaxed 
about a mobile phone ringing, as long as the call is 
not from engineers phoning to warn us of 
impending disaster.

We must be sceptical about whether the bill will 
do anything to encourage entrepreneurial activity 
in Scotland and consider issues such as the low 
start-up rate of businesses here. Is there a low 
start-up rate because people are frightened of 
going bankrupt or because there is a fundamental 
cultural reluctance to take risks? I suspect that 
there is a deep-seated cultural issue.

Many members have talked about the debt 
situation in Scotland. I have been struck by a 
change in people’s attitudes to debt across the 
generations. Perhaps my generation is 
instinctively much more comfortable running up 
large amounts of debt than my parents’ generation 
and the generation before that were. A cultural 
change has taken place that will not be easily 
reversed, if indeed it can be reversed. We must be 
realistic and consider house prices in today’s 
society, for example. For many people, increasing 
levels of secured and unsecured debt are a fact of 
life that we must work around rather than simply 
bemoan and wish away.

Many members have made valid points about 
issues that are reserved to Westminster, such as 
consumer credit. Financial education is a key 
issue that the Executive can address in order to 
deal with the supply of bankruptcy problems—as 
opposed to people’s problems as they run up 
debts. One often meets well-educated people who 
have a very simplistic attitude to dealing with 
finance, which is astonishing. There is a deep-
seated cultural issue that would not be addressed 
entirely by schools giving money advice, but 
ensuring that there is greater emphasis in the core 
curriculum on how to manage money would help. 
There are a number of initiatives, but it—

Christine May: Does the member accept that 
lessons on managing money are now built into the 
curriculum, particularly in what is now called civics, 
I think, which forms an element of the core 
curriculum for all high school and some primary 
school pupils?

Derek Brownlee: As I was saying, I accept that 
there are initiatives. However, the difficulty is that 
we will not know about the impact of those 
initiatives until some years in the future, when it 
will perhaps be too late to correct things. It is 
important that we take the issue seriously.

I turn to probably the only aspect of the bill that 
has made the headlines—the reduction in the 
period of sequestration. The minister said that 
there is no evidence that that will increase the 

number of bankruptcies. On the basis of what the 
committee heard, I accept that there might be no 
evidence for that; however, the fact that it might 
not increase the number of bankruptcies is the 
best that could be said about the measure. I do 
not think that it could be suggested that it will 
reduce their number.

Part of the reason for reducing the sequestration 
period to one year, as has been suggested, is the 
fact that that will align the situation in Scotland 
with the situation in the rest of the UK. As Murdo 
Fraser says, on some occasions that can be a 
valid motive; however, I am not sure that, in this 
case, there is some great problem that we need to 
address. Therefore, the desire to align the 
situation here with the situation in England and 
Wales does not seem a terribly strong rationale for 
going down that route. That is in contrast to the 
point that the committee made about floating 
charges, in respect of which there is a strong case 
for alignment across the UK, mainly because of 
the importance of those measures to business.

There are some good measures in the bill that 
are welcome. For example, the bankruptcy 
restriction orders are innovative and could be 
successful, although we must bear in mind the 
experience of similar measures in England and 
Wales. Nevertheless, I suspect that the bill is not 
as comprehensive as it might be, and there is a lot 
of detail on which we expect the minister to 
respond. That is why we reserve our position at 
this stage, although we hope that the minister will 
lodge amendments at stage 2 and provide some 
clarification in his winding-up speech.

The Deputy Presiding Officer: I remind 
members that mobile telephones, pagers and 
hand-held computers are supposed to be switched 
off in the chamber. Since I am in lecturing mode, I 
point out that we have reached the penultimate 
speech in the closing round and we are missing 
five members who took part in the debate. That is 
particularly poor form.

16:41
Brian Adam (Aberdeen North) (SNP): The 

minister has been very open today. I hope that his 
openness will be translated into some significant 
changes to the bill at stage 2. I am confident that 
that will be the case.

We have heard a wide range of views expressed 
today. I pick up on a point that was made by Derek
Brownlee in relation to what happens next. 
Paragraph 239 of the committee’s report states:

“the Committee agrees that it will be important to agree 
upon a sensitive and appropriate timetable for the 
remaining stages of the Bill … to avoid the potential pitfalls 
that can come from a large number of amendments to be 
considered at stage 3.”
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Donald Gorrie might have contributed that 
recommendation, given the fact that he is keen on 
ensuring that all bills are given appropriate 
consideration—especially in his new role as the 
convener of the Procedures Committee.

A range of views have been expressed about 
what should happen in relation to protected trust 
deeds. We have heard views on how they 
currently impinge negatively on credit unions, and 
the view was expressed by Murdo Fraser that the 
proposed minimum dividend of 30 per cent has 
been set too high. That is an area in which the 
Executive would be well advised to have a close 
look at getting the balance right. There is no doubt 
that protected trust deeds work and save the 
public purse money. If all that we do is transfer the 
work to the Accountant in Bankruptcy, we will pick 
up substantial costs. As other members said, the 
Finance Committee’s deliberations on the matter 
showed that there are concerns around the costs 
and the mechanisms that will be introduced by the 
bill. That area needs to be revisited.

The minister began his speech by saying that 
access to credit is important, especially for those 
who have traditionally found credit difficult to get. 
The consequence has been the fourfold increase 
in personal insolvency that David McLetchie 
highlighted. Although the measure will address 
business difficulties, it will apply primarily to 
people’s personal lives. Although we must do all 
that we can to alleviate difficult circumstances, we 
should not simply write off folk’s debts. If people 
incur debt, they ought to have a desire—and to be 
given every opportunity—to repay it. Instead of 
having sequestration, which simply wipes out 
people’s debt after a year, I believe that protected 
trust deeds, with their three-year period, probably 
offer people more of an opportunity to feel good 
about themselves for addressing their difficulties 
and clearing their debts.

Christine May: Does the member acknowledge 
that much of the evidence that we received from 
CABx and advice agencies suggested that the 
majority of debtors want to, but cannot, pay and 
that the bill seeks to strike a balance between 
them and the won’t pays?

Brian Adam: I accept that. However, early in 
the debate, John Swinburne intervened on the 
minister to highlight the explosion in junk mail 
advertising loans and credit cards—[Interruption.]

The Deputy Presiding Officer: Mr Adam, I ask 
you to speak into your microphone. I do not think 
that people in the gallery can hear you when you 
turn away from it.

Brian Adam: The problem is not just that we 
receive so much of that junk mail but that much of 
it is targeted at certain groups and that the interest 
rates associated with such loans and credit cards 

are horrendously high. Now that our economy is 
fuelled by the high interest rates on personal debt, 
the caricature of the canny Scot, in which we 
might once have taken a certain pride, is certainly 
no longer true. We are the most debt-ridden nation 
in Europe.

Christine Grahame: Does the member share 
my concerns about companies that advertise 
consolidated loans on afternoon television? 
Although such loans seem like an easy way of 
resolving debts to the very vulnerable people at 
whom they are targeted, they are most certainly 
not.

Brian Adam: I accept that point.

We must address the problem of irresponsible 
access to credit. Although we cannot have a 
society that does not have access to credit, we 
need for the sake of our economy to ensure that 
debt levels are sustainable. I do not think that 
current personal debt levels are sustainable. The 
crisis will hit not only our economy but the 
economies of other western democracies in the 
not-too-distant future.

Although the bill represents a significant step 
forward in dealing with debt issues, I again 
endorse the committee’s recommendation in 
paragraph 239 that it must be handled with 
sensitivity. After all, it would be much better to take 
a consensual rather than confrontational approach 
to the bill. Even if it means taking our time and 
referring certain matters back to the Executive, we 
need to find an appropriate mechanism and 
timescale to address a number of issues that have 
not yet been fully teased out.

The Deputy Presiding Officer: I call Allan 
Wilson. Minister, you have 10 minutes.

16:49
Allan Wilson: That is two minutes more than I 

expected to get. That welcome bonus will give me 
time to expand on some of the points that have 
been raised.

Most members will agree that the debate has 
been remarkably good and free of the usual 
political rancour that so often accompanies these 
occasions. I, too, noticed the dichotomy between 
Murdo Fraser’s comments and those of David 
McLetchie. Mr McLetchie’s speech was much 
more balanced, although I cannot possibly agree 
with his description of the Chancellor of the 
Exchequer’s astute and prudent stewardship of 
the national economy.

I do not think that there is much in principle 
between the parties, unless the nationalists’ call 
for a tartan credit scheme is to be taken seriously. 
Of course, I would be a wee bit more impressed if 
such a proposal were underpinned in any way by 
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a fiscal, monetary or even interest-rate policy to 
give it some credibility, or even if we knew whether 
the interest rates would be set here or by a 
European central bank. It is a debate for another 
day, perhaps. [Interruption.] The matter was raised 
during the debate, and members are keen that the 
right balance should be struck. I believe that these 
matters need to be addressed on a UK basis and 
consensus has built up around the need for the 
reforms in the bill, so that it is compatible and so 
that both sides of the coin—credit and debit—are 
dealt with equitably. Striking that balance means 
making the correct judgment, and in matters of 
judgment fair-minded people can have the best of 
intentions and still disagree. Nevertheless, the 
debate has been remarkably free of that level of 
disagreement.

I said that I wanted to listen and I believe that I 
have done so. I hope that Brian Adam will 
acknowledge that there are some parts of the bill 
on which I have already indicated that there is a 
need to take a different approach. On the point 
made by Kenny MacAskill, I accept that the 
proposed new title “messenger of court” for the 
single court officer profession has not found favour 
with the existing sheriff officer and messenger-at-
arms professions, and I am happy to agree with 
the committee that the name should change. I will 
lodge an amendment at stage 2 to change 
“messenger of court” to “judicial officer”. I have 
also listened to the argument that the new judicial 
officers should be appointed by a judicial figure, 
and I will lodge an amendment to the effect that 
judicial officers will be appointed by the Lord 
President on the recommendation of the Scottish 
civil enforcement commission.

To respond to the point that John Swinburne 
made, I think that the Scottish civil enforcement 
commission would be able to look into the 
prevalence of junk mail in the Royal Mail—
something that would be welcomed by members 
of all parties.

Karen Gillon: Does the minister agree that, 
regardless of what those people are called, it is 
totally inappropriate for any sheriff officer in 
Scotland to indulge in a fishing expedition such as 
the one that my constituent suffered this morning, 
which could have caused considerable distress to 
an elderly person being faced with the threat of a 
£650 bill relating to a debt that was in no way 
incurred by her?

Allan Wilson: I agree, and I will come to the 
serious issues that that case raises about the 
regulation of those professions. 

Part of that is to do with reform of the debt 
arrangement scheme. I accept the argument made 
by Citizens Advice Scotland, Money Advice 
Scotland and others that the debt arrangement 
scheme should include, as an important part of the 

package, debt relief. I am therefore happy to 
accept the committee’s recommendation to that 
effect and I will lodge an amendment at stage 2 to 
enable debt relief in the scheme. As Ken 
Macintosh, Jackie Baillie and others mentioned, 
there are different ways of providing debt relief, 
but it seems clear to me that the greatest need is 
for interest freezing at the start of a debt payment 
programme, and I am ready to discuss with 
colleagues exactly how we should progress from 
here. 

Some people have said, in this debate and in 
others, that the debt arrangement scheme has not 
worked. I disagree. I would obviously welcome 
more take-up by money advisers, and I hope that 
introducing debt relief will bring home to them how 
the scheme will work for their clients. Money 
advice will be a key part of the DAS but, if need 
be, I will consider ways in which people can get 
the benefit of a debt payment programme. That is 
a critical measure that will improve the scheme 
and will address some of the points raised by 
many members, including Tommy Sheridan.

We will make other, minor changes in response 
to other recommendations in the committee’s 
stage 1 report. Time is short and I cannot go into 
them here, but I am happy to discuss them with 
colleagues. I have been impressed by some of the 
arguments that have been made, although I do not 
agree with them all. All the same, it is right for the 
Executive to look again at some of the reforms in 
the bill. If the balance is in the right place, that is 
well and good. If not, we will have a chance to 
make changes at stage 2.

Looking first at land attachment, I am pleased 
that the committee has endorsed the principle 
behind the new diligence, although I understand 
the concerns of some members that attaching 
people’s homes could cause an increase in 
homelessness. That is an area where striking the 
right balance is a particular challenge, but it is one 
that we need to get right, given how important 
homelessness is. The sad truth is that people with 
debt problems sometimes lose their homes, 
whether that is through bankruptcy or some other 
cause. The committee, Mr MacAskill and others 
accepted that in some cases it may be right to 
attach and sell a debtor’s main home.

Tommy Sheridan: Does the minister accept 
that in the cases to which he refers there is a 
difference between a secured loan and an 
unsecured loan? Land attachments could lead to 
an unsecured loan unwittingly becoming a secured 
loan. Is that not the problem?

Allan Wilson: I have made the point, which I will 
repeat, that all forms of diligence turn unsecured 
loans into secured loans.
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I also made the point to Tommy Sheridan during 
the debate that there is an argument that land 
attachment will help some debtors, as they will be 
less likely to be made homeless than they would 
be if the creditor decided to bankrupt them for the 
same debt. It is interesting that, in response to that 
point, Tommy Sheridan suggested that there was 
no evidence base to back that up. That suggests 
to me that there is not a difference between us in 
principle, but that we require to work up the
evidence base to convince him. I am perfectly 
prepared to do that. It is crucial that we ensure 
that we have done as much as we can do to help 
people in such a difficult position. I hope that 
Tommy Sheridan will come along with me in that 
effort.

Fergus Ewing: I will give a brief example of a 
situation in which land attachment might prove to 
be a more benign option than sequestration. 
Unfortunately, many debtors bury their heads in 
the sand, leave it until it is too late to deal with the 
problem and are sequestrated, at which point it is 
almost impossible to protect the family home. 
Land attachment will focus some people’s minds 
without sequestration and thus allow the family to 
rally round the debtor to protect the family home. 
Thereby, sequestration might be avoided.

Allan Wilson: It has taken seven years, but I 
have to say that I could not agree more.

The important announcement that I made today 
on introducing debt relief into the debt 
arrangement scheme gives any debtor in that 
situation the opportunity to stop the land 
attachment, enter into a new arrangement to have 
their debt relieved and thus avoid the possibility of 
the repossession or sale of their home.

I was interested in the points that Fergus Ewing 
made about sequestration. The trustee will 
consider the individual circumstances of debtors. 
For example, a car may not be sold if it is 
necessary for the pursuit of the business.

We heard a lot of evidence from Fergus Ewing 
and others about the problem that some debtors 
have in using debt relief because they are not 
apparently insolvent—it is sometimes called the no 
income, no asset issue. The Executive set up a 
working group in November to explore the 
problem. I have made it clear that people who are 
genuinely unable to pay their debts should not be
stopped from getting debt relief by laws that are no 
longer fit for purpose. The committee agrees and 
has recommended that the Executive completes 
its consideration of the working group’s proposals 
sooner rather than later. I share that determination 
and am already talking to interested stakeholders. 
For example, I have had a useful discussion with 
the Institute of Chartered Accountants of Scotland, 
which is the main regulatory body for Scottish 
insolvency practitioners.

I have read with interest the committee’s 
discussion of the planned reform of protected trust 
deeds. We are still examining the responses to our 
recent consultation. I take on board the points 
made by Jackie Baillie, Christine May and 
Christine Grahame. I am clear that protected trust 
deeds must be better for all creditors including, of 
course, credit unions and I will consider whether 
there are better ways to deliver that policy. I will do 
so at a joint meeting with credit unions. 
[Applause.] I thank the one member who clapped 
for that warm endorsement.

In conclusion, the bill makes necessary changes 
to ensure that personal insolvency law strikes the 
right balance between debtors and creditors and 
protects the public interest. I take much pleasure 
in commending the bill to Parliament at stage 1.
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Bankruptcy and Diligence etc 
(Scotland) Bill: Financial 

Resolution

17:00
The Presiding Officer (Mr George Reid): The 

next item of business is a financial resolution. I ask 
Allan Wilson to move motion S2M-4383, in the 
name of Tom McCabe, on the financial resolution 
in respect of the Bankruptcy and Diligence etc 
(Scotland) Bill.

Motion moved,
That the Parliament, for the purposes of any Act of the 

Scottish Parliament resulting from the Bankruptcy and 
Diligence etc. (Scotland) Bill, agrees—

(a) to any— 

(i) increase in expenditure charged on; and

(ii) expenditure for new purposes or increase in 
expenditure for existing purposes payable out of,

the Scottish Consolidated Fund in consequence 
of the Act; and

(b) to any charge imposed, and any payment 
required to be made, in consequence of the 
Act.—[Allan Wilson.]

The Presiding Officer: The question on the 
motion will be put at decision time.
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Decision Time

17:06
The Presiding Officer (Mr George Reid): 

There are four questions as a result of today’s 
business. The first question is, that motion S2M-
4269, in the name of Allan Wilson, on the general 
principles of the Bankruptcy and Diligence etc 
(Scotland) Bill, be agreed to. Are we agreed?

Members: No.

The Presiding Officer: There will be a division.
FOR

Adam, Brian (Aberdeen North) (SNP) 
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD) 
Baillie, Jackie (Dumbarton) (Lab) 
Baker, Richard (North East Scotland) (Lab) 
Ballance, Chris (South of Scotland) (Green) 
Ballard, Mark (Lothians) (Green) 
Boyack, Sarah (Edinburgh Central) (Lab) 
Brankin, Rhona (Midlothian) (Lab) 
Brown, Robert (Glasgow) (LD) 
Butler, Bill (Glasgow Anniesland) (Lab) 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Crawford, Bruce (Mid Scotland and Fife) (SNP) 
Cunningham, Roseanna (Perth) (SNP) 
Curran, Ms Margaret (Glasgow Baillieston) (Lab) 
Deacon, Susan (Edinburgh East and Musselburgh) (Lab) 
Eadie, Helen (Dunfermline East) (Lab) 
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP) 
Fabiani, Linda (Central Scotland) (SNP) 
Finnie, Ross (West of Scotland) (LD) 
Gibson, Rob (Highlands and Islands) (SNP) 
Gillon, Karen (Clydesdale) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
Godman, Trish (West Renfrewshire) (Lab) 
Gordon, Mr Charlie (Glasgow Cathcart) (Lab) 
Gorrie, Donald (Central Scotland) (LD) 
Grahame, Christine (South of Scotland) (SNP) 
Harper, Robin (Lothians) (Green) 
Harvie, Patrick (Glasgow) (Green) 
Henry, Hugh (Paisley South) (Lab) 
Home Robertson, John (East Lothian) (Lab) 
Hughes, Janis (Glasgow Rutherglen) (Lab) 
Ingram, Mr Adam (South of Scotland) (SNP) 
Jackson, Dr Sylvia (Stirling) (Lab) 
Jackson, Gordon (Glasgow Govan) (Lab) 
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab) 
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab) 
Lamont, Johann (Glasgow Pollok) (Lab) 
Livingstone, Marilyn (Kirkcaldy) (Lab) 
Lochhead, Richard (Moray) (SNP) 
Lyon, George (Argyll and Bute) (LD) 
MacAskill, Mr Kenny (Lothians) (SNP) 
Macdonald, Lewis (Aberdeen Central) (Lab) 
Macintosh, Mr Kenneth (Eastwood) (Lab) 
Maclean, Kate (Dundee West) (Lab) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Martin, Paul (Glasgow Springburn) (Lab) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Mather, Jim (Highlands and Islands) (SNP) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
May, Christine (Central Fife) (Lab) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 

McConnell, Mr Jack (Motherwell and Wishaw) (Lab) 
McFee, Mr Bruce (West of Scotland) (SNP) 
McMahon, Michael (Hamilton North and Bellshill) (Lab) 
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
McNulty, Des (Clydebank and Milngavie) (Lab) 
Morgan, Alasdair (South of Scotland) (SNP) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Muldoon, Bristow (Livingston) (Lab) 
Mulligan, Mrs Mary (Linlithgow) (Lab) 
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD) 
Murray, Dr Elaine (Dumfries) (Lab) 
Neil, Alex (Central Scotland) (SNP) 
Oldfather, Irene (Cunninghame South) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 
Peattie, Cathy (Falkirk East) (Lab) 
Pringle, Mike (Edinburgh South) (LD) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD) 
Radcliffe, Nora (Gordon) (LD) 
Robison, Shona (Dundee East) (SNP) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD) 
Ruskell, Mr Mark (Mid Scotland and Fife) (Green) 
Scott, Eleanor (Highlands and Islands) (Green) 
Scott, Tavish (Shetland) (LD) 
Smith, Elaine (Coatbridge and Chryston) (Lab) 
Smith, Iain (North East Fife) (LD) 
Smith, Margaret (Edinburgh West) (LD) 
Stephen, Nicol (Aberdeen South) (LD) 
Stevenson, Stewart (Banff and Buchan) (SNP) 
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 
Sturgeon, Nicola (Glasgow) (SNP) 
Swinburne, John (Central Scotland) (SSCUP) 
Swinney, Mr John (North Tayside) (SNP) 
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 
Wallace, Mr Jim (Orkney) (LD) 
Watt, Ms Maureen (North East Scotland) (SNP) 
Welsh, Mr Andrew (Angus) (SNP) 
White, Ms Sandra (Glasgow) (SNP) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 
Wilson, Allan (Cunninghame North) (Lab)

AGAINST

Byrne, Ms Rosemary (South of Scotland) (SSP) 
Curran, Frances (West of Scotland) (SSP) 
Fox, Colin (Lothians) (SSP) 
Leckie, Carolyn (Central Scotland) (SSP) 
Sheridan, Tommy (Glasgow) (SSP)

ABSTENTIONS

Aitken, Bill (Glasgow) (Con) 
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con) 
Brownlee, Derek (South of Scotland) (Con) 
Davidson, Mr David (North East Scotland) (Con) 
Douglas-Hamilton, Lord James (Lothians) (Con) 
Fergusson, Alex (Galloway and Upper Nithsdale) (Con) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
Gallie, Phil (South of Scotland) (Con) 
Goldie, Miss Annabel (West of Scotland) (Con) 
Johnstone, Alex (North East Scotland) (Con) 
McGrigor, Mr Jamie (Highlands and Islands) (Con) 
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con) 
Petrie, Dave (Highlands and Islands) (Con) 
Scott, John (Ayr) (Con) 
Tosh, Murray (West of Scotland) (Con)

The Presiding Officer: The result of the division 
is: For 94, Against 5, Abstentions 16.
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Motion agreed to.
That the Parliament agrees to the general principles of 

the Bankruptcy and Diligence etc. (Scotland) Bill.

The Presiding Officer: The second question is, 
that motion S2M-4383, in the name of Tom 
McCabe, on the financial resolution in respect of 
the Bankruptcy and Diligence etc (Scotland) Bill, 
be agreed to. Are we agreed?

Members: No.
The Presiding Officer: There will be a division.

FOR

Adam, Brian (Aberdeen North) (SNP) 
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD) 
Baillie, Jackie (Dumbarton) (Lab) 
Baker, Richard (North East Scotland) (Lab) 
Ballance, Chris (South of Scotland) (Green) 
Ballard, Mark (Lothians) (Green) 
Boyack, Sarah (Edinburgh Central) (Lab) 
Brankin, Rhona (Midlothian) (Lab) 
Brown, Robert (Glasgow) (LD) 
Butler, Bill (Glasgow Anniesland) (Lab) 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Crawford, Bruce (Mid Scotland and Fife) (SNP) 
Cunningham, Roseanna (Perth) (SNP) 
Curran, Ms Margaret (Glasgow Baillieston) (Lab) 
Deacon, Susan (Edinburgh East and Musselburgh) (Lab) 
Eadie, Helen (Dunfermline East) (Lab) 
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP) 
Fabiani, Linda (Central Scotland) (SNP) 
Finnie, Ross (West of Scotland) (LD) 
Gibson, Rob (Highlands and Islands) (SNP) 
Gillon, Karen (Clydesdale) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
Godman, Trish (West Renfrewshire) (Lab) 
Gordon, Mr Charlie (Glasgow Cathcart) (Lab) 
Gorrie, Donald (Central Scotland) (LD) 
Grahame, Christine (South of Scotland) (SNP) 
Harper, Robin (Lothians) (Green) 
Harvie, Patrick (Glasgow) (Green) 
Henry, Hugh (Paisley South) (Lab) 
Home Robertson, John (East Lothian) (Lab) 
Hughes, Janis (Glasgow Rutherglen) (Lab) 
Ingram, Mr Adam (South of Scotland) (SNP) 
Jackson, Dr Sylvia (Stirling) (Lab) 
Jackson, Gordon (Glasgow Govan) (Lab) 
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab) 
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab) 
Lamont, Johann (Glasgow Pollok) (Lab) 
Livingstone, Marilyn (Kirkcaldy) (Lab) 
Lochhead, Richard (Moray) (SNP) 
Lyon, George (Argyll and Bute) (LD) 
MacAskill, Mr Kenny (Lothians) (SNP) 
Macdonald, Lewis (Aberdeen Central) (Lab) 
Macintosh, Mr Kenneth (Eastwood) (Lab) 
Maclean, Kate (Dundee West) (Lab) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Martin, Paul (Glasgow Springburn) (Lab) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Mather, Jim (Highlands and Islands) (SNP) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
May, Christine (Central Fife) (Lab) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
McConnell, Mr Jack (Motherwell and Wishaw) (Lab) 
McFee, Mr Bruce (West of Scotland) (SNP) 
McMahon, Michael (Hamilton North and Bellshill) (Lab) 

McNeil, Mr Duncan (Greenock and Inverclyde) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
McNulty, Des (Clydebank and Milngavie) (Lab) 
Morgan, Alasdair (South of Scotland) (SNP) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Muldoon, Bristow (Livingston) (Lab) 
Mulligan, Mrs Mary (Linlithgow) (Lab) 
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD) 
Murray, Dr Elaine (Dumfries) (Lab) 
Neil, Alex (Central Scotland) (SNP) 
Oldfather, Irene (Cunninghame South) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 
Pringle, Mike (Edinburgh South) (LD) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD) 
Radcliffe, Nora (Gordon) (LD) 
Robison, Shona (Dundee East) (SNP) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD) 
Ruskell, Mr Mark (Mid Scotland and Fife) (Green) 
Scott, Eleanor (Highlands and Islands) (Green) 
Scott, Tavish (Shetland) (LD) 
Smith, Elaine (Coatbridge and Chryston) (Lab) 
Smith, Iain (North East Fife) (LD) 
Smith, Margaret (Edinburgh West) (LD) 
Stephen, Nicol (Aberdeen South) (LD) 
Stevenson, Stewart (Banff and Buchan) (SNP) 
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 
Sturgeon, Nicola (Glasgow) (SNP) 
Swinburne, John (Central Scotland) (SSCUP) 
Swinney, Mr John (North Tayside) (SNP) 
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 
Wallace, Mr Jim (Orkney) (LD) 
Watt, Ms Maureen (North East Scotland) (SNP) 
Welsh, Mr Andrew (Angus) (SNP) 
White, Ms Sandra (Glasgow) (SNP) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 
Wilson, Allan (Cunninghame North) (Lab)

AGAINST

Byrne, Ms Rosemary (South of Scotland) (SSP) 
Curran, Frances (West of Scotland) (SSP) 
Fox, Colin (Lothians) (SSP) 
Leckie, Carolyn (Central Scotland) (SSP) 
Sheridan, Tommy (Glasgow) (SSP)

ABSTENTIONS

Aitken, Bill (Glasgow) (Con) 
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con) 
Brownlee, Derek (South of Scotland) (Con) 
Davidson, Mr David (North East Scotland) (Con) 
Douglas-Hamilton, Lord James (Lothians) (Con) 
Fergusson, Alex (Galloway and Upper Nithsdale) (Con) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
Gallie, Phil (South of Scotland) (Con) 
Goldie, Miss Annabel (West of Scotland) (Con) 
Johnstone, Alex (North East Scotland) (Con) 
McGrigor, Mr Jamie (Highlands and Islands) (Con) 
McLetchie, David (Edinburgh Pentlands) (Con) 
Milne, Mrs Nanette (North East Scotland) (Con) 
Petrie, Dave (Highlands and Islands) (Con) 
Scott, John (Ayr) (Con) 
Tosh, Murray (West of Scotland) (Con)

The Presiding Officer: The result of the division 
is: For 93, Against 5, Abstentions 16.

Motion agreed to.
That the Parliament, for the purposes of any Act of the 

Scottish Parliament resulting from the Bankruptcy and 
Diligence etc. (Scotland) Bill, agrees—
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(a) to any— 

(i) increase in expenditure charged on; and

(ii) expenditure for new purposes or increase in 
expenditure for existing purposes payable out of,

the Scottish Consolidated Fund in consequence 
of the Act; and

(b) to any charge imposed, and any payment 
required to be made, in consequence of the Act.
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